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OPINION

[*149] [**701] Elliott, J.--The appellee,
proceeding under the statute providing for the
contest of election, filed a written statement
contesting the election of the appellant to the
office of auditor of Monroe county. By appeal
the case went to the Monroe Circuit Court, and
thence, by change of venue, to the Orange Cir-
cuit Court.

The court did not err in denying the appel-
lant's request for a trial by jury. Our cases hold
that a jury trial is not demandable in contested
election cases, and they are supported by au-
thority. Knox v. Fesler, 17 Ind 254; Cory v.
Segar, 62 Ind. 60; Ewing v. Filley, 43 Pa. 384,
Hulseman v. Rems, 41 Pa. 396; Ford v. Wright,
13 Minn. 518; Williamson v. Lane, 52 Tex. 335;
Wright v. Fawcett, 42 [*150] Tex. 203; Grier
v. Shackleford, 3 Brev. 491; [***2] State v.
Harmon, 31 Ohio St. 250; State v. Marlow, 15
Ohio St. 114; Luther v. Borden, 7 HOW 1, 12 L.
Ed 581.
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Three witnesses introduced by the appel-
lant, Fesler, Hooper and Rabb, were examined
at much length upon the question of residence,
and at the close of the direct examination the
court said to counsel for the appellee: "You are
now entitled to examine the witness on that one
question of residence."

The contention of appellant is, that it was
error to permit a cross-examination, because
one question asked by his counsel of each of
the witnesses was not answered. The contention
upon this point is not that there was error in not
compelling an answer, but that there was error
in permitting a cross-examination, We perceive
no foundation for this position. If appellant
elected to make the witnesses his own, and to
examine them in chief as to any subject, he
opened that subject to cross-examination. Lou-
isville, etc., R. W. Co. v. Falvey, 104 Ind. 409, 3
N.E. 389.

As he did open on a subject, and did avail
himself of the benefit of the examination in
chief, he certainly can not complain because
the court did not deny a cross-examination
upon that subject.

[***3] Three witnesses, Hooper, Fesler
and Rabb, were asked on the direct examina-
tion to say for whom they voted for the office
here in controversy, but the court declined to
compel them to answer. It is the theory of our
law that the ballot is secret, and no man who
casts a lawful ballot can be compelled to dis-
close the names of the persons for whom he
voted. Williams v. Stein, 38 Ind. 89 (10 Am. R.
97), Cooley Const. Lim. (5th ed.), 760.

Where, however, the vote is illegally cast,
the voter may, so our statute provides, be com-
pelled to make disclosure. Accepting, without
inquiry, this statute as valid, the question which
first presents itself is, whether the votes were
illegally cast, and this question must, in the first
instance, [*151] be decided by the trial court
upon the evidence. 1t appears, therefore, that a
question of fact was presented for the decision

of the court, and where this is so the decision
will be upheld unless it is clearly erroneous.
The principle that the appellate court will not
disturb the finding of the trial court upon a
question of fact is a familiar one, and is illus-
trated in a great variety of cases. Shular v.
State, 105 Ind. 289 (55 [***4) Am. R. 211, 4
N.E. 870); Lexington, etc., R. R. Co. v. Ford
Plate Glass Co., 84 Ind. 516. We must, there-
fore, uphold the finding of the trial court on this
question of fact, unless it is clearly shown to be
wrong.

It is presumed that the voters were not
guilty of an unlawful act, and before they could
be compelled to make disclosure it was incum-
bent on the appellant to remove this presump-
tion. This presumption, like a prima facie case,
stands until overthrown. Bates v. Pricket, 5 Ind.
22 (61 Am. Dec. 73), Adams v. Slate, 87 Ind.
573 (575); Cleveland, etc., R. R. Co. v. Newell,
104 Ind. 264 (54 Am. R. 312, 3 N.E. 836); Lou-
isville, etc., R. W. Co. v. Thompson, 107 Ind.
442, SN.E. 18.

The strength of this presumption is aug-
mented by the fact that the law is very careful
to preserve inviolate the secrecy of the ballot.
People v. Cicott, 16 Mich. 283.

[**702] We can not, therefore, disturb the
decision of the court, unless the testimony
clearly shows that the persons who were asked
to state for whom they voted cast illegal votes.
This the testimony does not show. Taking the
view of the testimony most favorable to the ap-
pellant, [***5] the utmost that can be said of it
is, that the voters entered the State University at
Bloomington without at the time of entering
having formed a definite intention of making
that place their residence, but that they did sub-
sequently determine that it should be their resi-
dence. This gave them the right to vote, be-
cause there is no evidence that this was not
their intention, formed and acted upon in good
faith. We think it clear, that if they had gone to
Bloomington with the intention of remaining
simply as students, and there was no change of
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intention, they would [*152] not have ac-
quired a residence. Granby v. Amherst, 7 Mass.
I; Fry's Election Case, 71 Pa. 302 (10 Am. R.
698); Dale v. Irwin, 78 Ill. 170; Vanderpoel v.
O'Hanlon, 53 lowa 246, 5 N.W. 119.

Where, however, the intention is formed to
make the college town the place of residence,
and that place is selected as the domicile, then
the person who does this in good faith becomes
a qualified voter.

In Vanderpoel v. O'Hanlon, supra, the court
said, speaking of a student: "It would probably
be admitted, if, when he went to lowa City, or
at any time thereafter before he offered to vote,
[***6] his intention was to make that place his
home and residence when he ceased to attend
the university, that such place was and became
his place of residence in such a sense that he
would have become a legal voter in Johnson
county." Judge McCrary says: "It will be found
from an examination of these authorities, and
from a full consideration of the subject, that the
question whether or not a student at college is a
bona fide resident of the place where the col-
lege is located, must in each case depend upon
the facts. He may be a resident and he may not
be. Whether he is or not depends upon the an-
swer which may be given to a variety of ques-
tions, such as the following: Is he of age? Is he
fully emancipated from his parents' control?
Does he regard the place where the college is
situated as his home, or has he a home else-
where to which he expects to go, and at which

he expects to reside?” McCrary Elections, sec.
41,

The case of Sanders v. Getchell, 76 Me. 158
(49 Am. R. 606), is a strong one, for there the
Constitution of the State provided that "The
residence of a student at any seminary of learn-
ing shall not entitle him to the right of suffrage
in the town where such seminary [***7] is
situated," yet it was held that a student might
acquire a residence. In the course of the opinion
it was said: "It is clear enough that residing in a
place merely as a student does not confer the

franchise. Still a student may obtain a voting
residence, if other conditions exist sufficient to
create it. Bodily residence in a place, [*¥153]
coupled with an intention to make such a place
a home, will establish a domicile or residence."

[t can, we conceive, make no difference that
the person is a student, if he has in good faith
elected to make the place where the college is
located his residence, since there is no imagin-
able reason why a person may not be both a
student at a college and a resident of the place
where the college is situated. If he is at the
place merely as a student, then he is not a resi-
dent; but if he has selected that place as his
abode, he acquires a residence which entitles
him to vote, if he possesses the other qualifica-
tions.

It is said by appellant's counsel that "To ef-
fect a change of domicile, there must be inten-
tion and act united--the fact of residence and
the intention of remaining.” In support of this
proposition, counsel cite McCrary Law of Elec-
tions, [***8] 39, 40; Cooley Const. Lim. 604;
2 Kent Com. 431; Astley v. Capron, 89 Ind.
167; Culbertson v. Board, etc., 52 Ind 361,
McCollem v. White, 23 Ind. 43; Maddox v.
State, 32 Ind. 111.

The counsel's statement is, doubtless, an
accurate one, but here the intention and the act,
as the trial court found, did unite, and we think
this finding is fully sustained by the testimony
before the court. It is not necessary, however,
that there should be an intention to remain
permanently at the chosen domicile; it is
enough if it is for the time the home of the
voter to the exclusion of other places. Judge
Cooley says: [**703] "A person's residence is
the place of his domicile, or the place where his
residence is fixed without any present intention
of removing therefrom." Cooley Const. Lim.
(5th ed.) 754. Judge Story makes substantially
the same statement of the rule. Conflict of
Laws, section 43,
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In the case of Cessna v. Meyers, reported
and strongly approved by Judge McCrary, it
was said: "A man may acquire a domicile, if he
be personally present in a place and elect that
as his home, even if he never design to remain
there always, but design at the end [***9] of
some short [*154] time to remove and acquire
another. A clergyman of the Methodist church
who is settled for two years may surely make
his home for two years with his flock, although
he means, at the end of that period, to remove
and gain another." McCrary Elections, p. 496;
Id, section 38. This principle was applied to
the case of a student of Andover college, in
Putnam v. Johnson, 10 Mass. 488, where it was
said: "A residence at a college or other semi-
nary, for the purpose of instruction, would not
confer a right to vote in the town where such an
institution exists, if the student had not severed
himself from his father's control, but resorted to
his house as a home, and continued under his
direction and management. But such residence
will give a right to vote to a citizen not under
pupilage, notwithstanding it may not be his ex-
pectation to remain there forever." In this in-
stance, the citizens, having taken up a residence
in Bloomington and having no other home,
were entitled to vote there, although they may
not have intended to remain there always. It is
frequently said in the books that a man must
have a home somewhere, and it is agreed that
this home is at [***10] the place where he is
bodily present with the intention of making it
his domicile, although he may have in view a
change of residence at some future time. Coo-
ley Const. Lim., 754; McCrary Elections, sec-
tion 39.

The intention to remain is, as Judge
McCrary says, "entirely consistent with a pur-
pose to remove at some future indefinite time."
It can hardly be doubted that a man living in
Evansville is a resident of that city, although he
may intend to remove to Indianapolis either at a
fixed time or at an indefinite period in the fu-
ture. So, if a man should take a business posi-
tion at Bloomington, intending to remain as

long as the business required, he would acquire
a residence at that place, even though his pur-
pose may be to return at some future time to the
place of his former residence. Of course, a re-
moval without any intention of making the
place the domicile would not secure a resi-
dence, no matter how [*155] long the person
intended to remain; but if the intention was to
make the place the domicile, a legal residence
would be acquired.

The question asked the witnesses Hooper,
Fesler and Rabb was also asked the witness
Kinzie, but, as the record shows, he was re-
quired to answer, [***11] and did substan-
tially answer, so that no available point can be
made on the ruling on the question presented
on his testimony.

We have followed counsel in their argu-
ment without deciding, or assuming to decide,
directly or indirectly, whether the question for
whom he voted can in any case be asked a
voter. We have taken it as granted, for the sake
of the argument, that our statute is valid. In the
absence of any argument, we have thought it
better to refrain from expressing any opinion
upon the validity of the statute. McCrary Elec-
tions, section 297.

The evidence introduced by the parties
showed that the ballots of the electors were
"strung," as the law requires, and were placed
in a bag and sealed in accordance with the pro-
visions of the statute. All the officers through
whose hands the ballots passed testified that
they had not been tampered with, and the offi-
cers in charge of the sealed bags testified that
the seals had not been broken, and that there
had been no change of the ballots in any shape
or form.

David W. Barron was called by the appel-
lant, and a question was propounded to him, to
which an objection was interposed. Upon this
objection the court directed an argument,
[***12] and after the argument requested
counsel to put their question so as to save their
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exception; thereupon, as the record recites, one
of appellant's counsel said: "We want the re-
cord to show that Mr. Enoch [**704] Fuller,
the clerk of the Monroe Circuit Court, at the
request of counsel for the defendant, hands to
the witness the ballots purporting to be the bal-
lots of Benton township, Monroe county, and
the same ballots testified to by the witnesses
Browning and Fuller; and counsel asks the wit-
ness to examine the ballots, which he now
[*156] does, and the defendant offers to prove
by the witness that he can, by certain indica-
tions that he will be able to give, and distin-
guishing marks to which he will be able to tes-
tify, depose that nine of the ballots that he, the
witness, now selects, were not taken out of the
ballot-box in counting the votes at the last elec-
tion in Benton township, were not found in the
ballot-box, were not counted by the election
officers, were not placed upon the string, were
not put in the election-pouch, were not counted,
and were not returned to the county clerk's of-
fice."

In various other forms evidence was offered
tending to prove a wrongful interference
[***13] with the election papers and a wrong-
ful change of ballots.

We think this evidence was competent. The
ultimate question for decision in such cases as
this 1s, who received the highest number of le-
gal votes? Dobyns v. Weadon, 50 Ind 298;
Hadley v. Gutridge, 58 Ind. 302; State, ex rel.,
v. Shay, 101 Ind. 36.

It is the eligible candidate who receives the
highest number of the votes of the qualified
electors that is entitled to the office. McCrary
Law of Elections, sections 219, 221. It was,
therefore, competent for the appellant to reduce
the number of votes credited to the appellee by
showing, if he could, that such votes were ille-
gal, or by showing that, by changing the bal-
lots, or by wrongfully interfering with the elec-
tion papers, a greater number of votes were
credited to him than he was entitled to under
the law.

Notwithstanding the fact that illegal votes
may have been cast for the appellant, or corrupt
practices have resulted in benefit to him, still, if
these illegal votes or improper practices re-
sulted in benefit to his opponent, the appellant
had a right, if he could, to establish these illegal
acts by competent witnesses. If, on a just count
of all [***14] the legal votes, the appellant
was entitled to the office, he could not be de-
prived of it because some illegal votes were
cast for him, or some wrongs perpetrated by
others in his behalf. If there was fraud on the
part of the election officers, resulting in injury
to the appellant, [*157] he had a right to show
it by direct or indirect evidence. Wheat v.
Ragsdale, 27 Ind. 191.

We do not doubt that the ballots are the best
evidence when they are the ballots that were
actually cast by the electors. Reynolds v. State,
exrel, 61 Ind. 392, Duson v. Thompson, 32 La.
Ann. 861; Hudson v. Solomon, 19 Kan. 177,
Dorey v. Lynn, 31 Kan. 758, 3 P. 557, State, ex
rel, v. Sutton, 99 Ind. 300.

But here the question is, were ballots
fraudulently put in the box? If the ballots were
not those cast by the electors, then they were
destitute of validity. Fraud vitiates everything,
If, therefore, the ballots counted for the appel-
lee were not those cast by the electors, they
were vitiated for all purposes, and that they
were vitiated the appellant had a right to show
by direct or indirect evidence. He was not re-
stricted to the ballots themselves, but [***15]
had a right to impeach their validity. Fraud
could seldom be proved if the attacking party
were held to the written instrument; but he is
not so restricted; on the contrary, he may show
fraud by extrinsic evidence. On their face bal-
lots are prima facie valid if they come from the
proper place and the proper custodian, but they
may, nevertheless, be attacked on the ground of
fraud. In such an attack the assailant encounters
the prima facie case which confronts him, but
he is not barred of a right to make an assault,
although in making it he assumes the burden of
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overthrowing the case the ballots make against
him.

We do not, of course, assume that the ex-
cluded evidence establishes fraud, for that
would be an improper assumption for any court
to make upon a question as to the admissibility
of evidence; nor, on the other hand, can we as-
sume to decide that 1t does not tend in that di-
rection. All that it is now proper to do is to de-
cide, as we do, that the evidence offered by the
appellant was competent upon that question. It
is said by appellee's counsel "that such flimsy
evidence is not admissible," but, in saying this,
[**705] counsel indicate that they mistake the
difference [***16] between credible and com-
petent [*158] testimony. Evidence may not be
entitled to great weight and yet not be incompe-
tent. Here the question is not as to the credibil-
ity of the evidence, but as to its competency.

It may be true, as counsel assert, that the
evidence is not entitled to credit as against the
other evidence, but that does not affect the
question of its admissibility, and that is the only
question presented by the ruling excluding it. In
deciding that testimony is admissible courts do
not decide upon its weight. If it is competent it
must be admitted. This is a settled rule of law
by which we must abide. Harbor v. Morgan, 4
Ind. 158; Hall v. Henline, 9 Ind 256; Nave v.

Flack, 90 Ind. 205 (46 Am. R. 205); Boots v.
Canine, 94 Ind. 408; Lanman v. Crooker, 97
Ind. 163, 168 (49 Am. R. 437), Union M. L. Ins.
Co. v. Buchanan, 100 Ind. 63, Grand Rapids,
etc., R. R Co. v. Diller, 110 Ind 223, 9 N.E.
710.

In excluding the evidence to which we have
referred the court erred.

The appellee contends that the evidence is
not all in the record, and in this he is supported
by the cases of Fahlor v. State, 108 Ind.
[***17] 387, 9 N.E. 297, and Lyon v. Davis,
111 Ind 384, 12 N.E. 714. But there is such
evidence in the record and the rulings are so
presented as that it is our duty to decide the
questions made on the rulings excluding the
evidence offered by the appellant. Sutherland v.
Hankins, 56 Ind. 343; Johnson v. Wiley, 74 Ind.
233; Shorb v. Kinzie, 80 Ind 500; Shimer v,
Butler University, 87 Ind. 218 (220); Pavey v.
Wintrode, 87 Ind. 379; Conden v. Morningstar,
94 Ind. 150, Hedrick v. D. M. Osborne & Co.,
99 Ind, 143.

Judgment reversed, with instructions to
award a new trial.

Filed Nov. 3, 1887, petition for a rehearing
dismissed Jan. 21, 1888.
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OPINION

[*1314] The question is whether Secretary
of State Evan Bayh presently meets our Consti-
tution's residency requirement for the office of
Governor. We hold that he does.

This dispute began in the newspapers and
made its way into the legal system when Gov-
ernor Robert D. Orr asked the State Election
Board to resolve the matter. The Governor ap-
pointed an independent chairman to take his
place on the Board for the purpose of investi-
gating the validity of Bayh's declaration of
candidacy. As the Board began its investiga-
tion, Bayh filed this action for declaratory
Jjudgment.

The people of Indiana have been well
served because both the Governor and the Sec-
retary of State sought a prompt resolution of
the issue of Bayh's eligibility. This preempted
the unseemly possibility of a later quo war-
ranto action challenging Bayh's residency
[**2] should he become governor. See State ex
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rel. Sathre v. Moodie, 65 N.D. 340, 258 N.W.
538 (1935) (sitting governor removed from of-
fice by late quo warranto action). Our judg-
ment today cannot be collaterally attacked in a
later proceeding. Oviait v. Behme (1958), 238
Ind. 69, 147 N.E.2d 897.

The Board moved to dismiss the action, ar-
guing that declaratory judgment should not be
an alternative to exhaustion of administrative
remedies and judicial review. The trial court
denied the Board's motion to dismiss. In re-
sponse, the Board petitioned this Court for a
writ of prohibition and mandamus to enjoin the
trial court from exercising jurisdiction. We de-
nied the writ as prayed by the Board but also
prohibited the trial court from enjoining the
Board in any of its customary duties, such as
deciding a candidate's eligibility for placement
on the ballot. State ex rel. State Election Board
v. Superior Court of Marion County (1988),
Ind, 519 N.E.2d 1214. The Board deferred to
the trial court, and the matter went to trial.

After hearing evidence, the trial court con-
cluded that Bayh met the constitutional resi-
dency requirement. Specifically, the court
found that [**3] Bayh has been domiciled in
Indiana since his birth and had not intended to
abandon his Indiana domicile and establish his
domicile elsewhere. We granted transfer to
review the trial court's determination of this
important question pursuant to Appellate Rule
4(A)(10), Ind. Rules of Appellate Procedure.

I Facts of the Case

Judge Charles O'Connor entered extensive
and careful findings of fact. They have been
most helpful. On review, this Court will accept
the trial court's findings of fact as long as there
is probative evidence in the record to support
them. Melloh v. Gladis (1974), 261 Ind. 647,
309 N.E.2d 433. The findings which support
the trial court's judgment are as follows.

Evan Bayh was born in Terre Haute, Vigo
County, Indiana, on December 26, 1955. He

lived with his parents in Shirkieville, Indiana,
while his father worked the family farm. In
September of 1958, the family rented the farm,
and Bayh moved with his parents to Blooming-
ton, Indiana, where they lived for three years
while Bayh's father was attending law school.
When Bayh's father graduated in May 1961,
Bayh and his family moved to Terre Haute.
Bayh's father was elected to represent Indiana
in [**4] the United States Senate in November
of 1962. He was re-elected to the Senate in
1968 and 1974. During his father's tenure in
office, Bayh lived with his parents in Washing-
ton, D.C.

When Bayh reached the age of eighteen, he
registered to vote in Vigo County, Indiana. He
voted there in every primary election, except
one in 1978, and in every general election since
he became a qualified voter. He never voted in
a primary or [*1315] general election con-
ducted in the District of Columbia or in any
other state. Bayh also registered with the fed-
eral Selective Service office in Vigo County
after his eighteenth birthday. After graduating
from high school, he attended Indiana Univer-
sity in Bloomington, paying in-state tuition
from August 1974 through his graduation in
May 1978.

In August 1978, Bayh enrolled in the Uni-
versity of Virginia Law School, where he paid
non-resident tuition. He took a leave of ab-
sence from law school to return to Indiana to
serve as chairman of his father's senatorial re-
election campaign committee in 1980. After
the campaign, Bayh returned to law school,
worked as a law clerk at the Washington, D.C.,
law firm of Hogan & Hartson during the sum-
mer of 1981, and received [**S5] his law de-
gree in January 1982.

Bayh took and passed the District of Co-
lumbia bar examination in February 1982.
From March 1982 until March 1983, he clerked
for the Honorable James Noland, Judge of the
United States District Court for the Southern
District of Indiana. During that year, George
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Carneal offered him a position at Hogan &
Hartson to begin after his clerkship with Judge
Noland. Bayh took and passed the Indiana bar
examination in February 1983. During his
clerkship with Judge Noland, Bayh had several
conversations with business acquaintances and
friends concerning his impending employment
with Hogan & Hartson. Bayh intended that the
move would be temporary and said his objec-
tive there was gaining additional legal experi-
ence before returning to Indiana.

Bayh joined Hogan & Hartson in July 1983.
Paul Rogers, a senior member of the firm who
was instrumental in hiring him, viewed Bayh's
position with the firm as temporary. Bayh
signed a one-year lease for an apartment in
Washington. He has never owned real estate in
Washington. In August 1983, approximately a
month after arriving in D.C., Bayh returned to
Indiana to be sworn in as a member of the bar
of this Court. [**6] He signed an affidavit of
intent to practice law in Indiana within two
years.

During his sixteen months at Hogan &
Hartson, Bayh demonstrated his intent to retain
his domicile in Indiana on many occasions. He
made frequent trips to Indiana, including at-
tending the Indiana Democratic Editorial Asso-
ciation convention in August 1983 and again in
August 1984. He subscribed to daily delivery
of the Indianapolis Star, sent Christmas cards
to Indiana Democratic Party officials, paid
Indiana State Bar Association dues, and con-
tributed to the Indiana Democratic State Cen-
tral Committee. He voted in the Democratic
primary election in 1984, campaigned on behalf
of the Democratic gubernatorial candidate, par-
ticipated in the Democratic State Convention in
June, and voted in the November general elec-
tion. He filed Indiana and federal tax returns in
April 1984. On December 1, 1984, Bayh re-
turned to Indiana to work for his father's law

firm in Indianapolis. He has remained in Indi-
ana since then.

11 Standard of Review

The trial court made numerous findings of
fact, and concluded that the ultimate facts were
in favor of Bayh. We will neither reweigh the
evidence nor reassess the [**7] credibility of
the witnesses and will not set aside the fact-
finding of the trial court unless it is clearly er-
roneous. In re Wardship of B.C. (1982), Ind.,
441 N.E.2d 208. The trial court will not be re-
versed on the evidence unless there is a total
lack of supporting evidence or the evidence is
undisputed and leads only to a contrary conclu-
sion. Palmer v. Decker (1970), 253 Ind. 593,
235 N.E.2d 797, 798. Under this standard of
review, we must first interpret the Indiana Con-
stitution's residency requirement for the office
of Governor.

Il Residence as Domicile

The Indiana Constitution requires that gu-
bernatorial candidates be residents of the state
for the five years preceding the election. The
specific constitutional language provides:

No person shall be eligible to the
office of Governor . . .. who shall
not have been five years a citizen
of the United States [*1316] and
also a resident of the State of Indi-
ana during the five years next pre-
ceding his election . . . .

Ind Const. art. V, § 7 (1851). The framers left
us little to discern their intention about the
meaning of the phrase "resident of the State."
The history of this provision, the purpose of the
residency [**8] requirement, and the caselaw
defining residence in other contexts lead us to
interpret "resident of" in art. V, § 7 to mean
domiciliary.

The Northwest Ordinance of 1787 had a
residency requirement for the Governors of ter-
ritorial governments. A similar requirement
became part of the state constitution when Indi-

(§1
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ana joined the United States. The first Indiana
Constitution provided that the Governor "shall
have been a citizen of the United States ten
years, and have resided in the State five years
next preceding his election; unless he shall
have been absent on the business of the State,
or of the United States . . . ." fnd. Const. art. 1V,
§ 4 (1816). At the 1850 constitutional conven-
tion, a delegate suggested that the residency
requirement be deleted but the proposal failed.
Journal of the Convention of the People of the
State of Indiana to Amend the Constitution 537
(1851). The convention did move the two ex-
ceptions relating to absence on business of the
State or of the United States to the provisions
on suffrage. nd. Const. art I, § 4 (1851).

In framing the issue, we are not interpreting
the word "reside" but rather construing the pre-
sent phrase "resident of" in contrast [**9] to
the prior phrase "resided in" found in the 1816
constitution. The concept recognized by the
phrase "resident of" was utilized in lieu of the
combination of "resided in" with the express
exception for out-of-state government service.
It could reasonably be concluded that by elimi-
nating the out-of-state government service ex-
clusion but adopting "resident of" instead of
"resided in" language, the 1851 Constitution
embraced a pure domicile theory.

Only two state supreme courts have found
constitutional durational residency provisions
to require continual physical presence. Both
cases involved state constitutions requiring the
gubernatorial candidate be both a citizen of the
state and a resident of the state. Ravenel v.
Dekle, 265 S.C. 364, 218 SE.2d 521 (1975);
Secretary of State v. McGucken, 244 Md 70,
222 A.2d 693 (1966). In each case, the court
read residency to require continuing physical
presence because any other interpretation
would have made the requirement mere surplu-
sage to the requirement of state citizenship.
Ravenel, 265 S.C. at 375-376, 218 S.E.2d at
527; McGucken, 244 Md at 74, 222 A.2d at
695-696. The Indiana Constitution requires the

gubernatorial [**10] candidate be a citizen of
the United States and a resident of the state.
We therefore have no reason to conclude from
the constitutional language that residency re-
quires continual physical presence.

A constitutional provision for eligibility for
office must be interpreted in light of its democ-
ratic purposes. Our system of government fa-
vors an informed electorate choosing from a
range of qualified candidates. It works best on
the basis of maximum rather than minimum
participation in democracy.

The durational residency requirement in-
sures both an informed electorate and a knowl-
edgeable candidate. Voters are assured of the
opportunity to scrutinize the candidate and ob-
serve for themselves the candidate's conduct,
character, philosophy, and experience in gov-
ernment. The residency requirement also in-
sures that candidates have had the opportunity
to acquaint themselves with the people of Indi-
ana and a sufficient stake in the state they wish
to govern. Using traditional legal notions of
domicile as a way of determining a candidate's
status as a "resident of the State" furthers these
purposes.

The concept of domicile insures that a can-
didate is sufficiently familiar with the state
[**11] without placing undue limitations on
the voters' right to select the candidate of their
choice. Such an interpretation of the residency
requirement allows voters to consider the can-
didate's relationship to the state and judge his
or her familiarity with its citizens and the issues
confronting them.

[*1317] These purposes differ from those
advanced by laws requiring a public officer to
reside within the political subdivision he
serves. Physical presence is necessary to retain
office once elected. Such a requirement is in-
tended to make the public officer accessible
and responsive. In this context, we have held
that a public officer abandons his office when
he physically removes himself from the state.
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See Relender v. State (1898), 149 Ind. 284, 49
N.E. 30 (construing constitutional requirement
that county officers "reside within their respec-
tive counties").

In other contexts, we have interpreted resi-
dence to mean domicile. In construing resi-
dency under the provisions of the tax assess-
ment law, we noted, "The word 'domicil' is not
used in our constitution." Culbertson v. Board
of Commissioners of Floyd County (1876), 52
Ind 361, 366. We examined the constitutional
residency [**12] requirements for voters and
office holders, including the office of Gover-
nor, and concluded: "The words 'inhabitant’ and
'resident,’ 'reside’ and 'resided,’ are used as syn-
onymous [sic]." Id at 366.

We determined that for purposes of "the en-
joyment of a privilege, or the exercise of a
franchise, . . . . domicile and residence are
deemed to be equivalent or synonymous, i.e.
that the word residence is deemed to mean
domicile." Board of Medical Registration and
Examination v. Turner (1960), 241 Ind. 73, 79,
168 N.E 2d 193, 196 (construing licensing stat-
ute). We have interpreted residence to mean
domicile in a variety of other circumstances.
State ex rel. Flaugher v. Rogers (1948), 226
Ind. 32, 77 N.E.2d 594 (school admission);
Croop v. Walton (1927), 199 Ind. 262, 157 N.E.
275 (taxpayer residency); State ex rel. White v.
Scott (1908), 171 Ind. 349, 86 N.E. 409 (eligi-
bility of county office holders); Maddox v.
State (1869), 32 Ind. 111 (voter eligibility).

IV. The Meaning of Domicile

Domicile means "the place where a person
has his true, fixed, permanent home and princi-
pal establishment, and to which place he has,
whenever he is absent, the intention [**13] of
returning." Turner, 241 Ind. at 80, 168 N.E.2d
at 196. Domicile can be established in one of
three ways: "domicile of origin or birth, domi-
cile by choice, and domicile by operation of
law." Croop, 199 Ind. at 271, 157 N.E. at 278.
The domicile of an unemancipated minor is de-

termined by the domicile of his parents. Hi-
estand v. Kuns (1847), 8 Blackf 345.

Once acquired, domicile is presumed to
continue because "every man has a residence
somewhere, and . . . . he does not lose the one
until he has gained one in another place.” Scott,
171 Ind. at 361, 86 N.E. at 413. Establishing a
new residence or domicile terminates the for-
mer domicile. A change of domicile requires an
actual moving with an intent to go to a given
place and remain there. "It must be an inten-
tion coupled with acts evidencing that intention
to make the new domicil a home in fact . . . .
There must be the intention to abandon the old
domicile; the intention to acquire a new one;
and residence in the new place in order to ac-
complish a change of domicile." Rogers, 226
Ind. at 35-36, 77 N.E.2d at 595-96.

A person who leaves his place of residence
temporarily, but with the intention of returning,
[**14] has not lost his original residence.
Yonkey v. State (1866), 27 Ind. 236. We have
said:

Where an old resident and in-
habitant, having his domicil from
his birth in a particular place, goes
to another place or country, the
great question whether he has
changed his domicile . . . . will de-
pend mainly upon the question, to
be determined from all the circum-
stances, whether the new residence
is temporary or permanent . . .. If
the departure from one's fixed and
settled abode is for a purpose in its
nature temporary, whether it be
business or pleasure, accompanied
with an intent of returning . . . . as
soon as such purpose is accom-
plished; in general, such a person
continues to be an inhabitant . . . .
for all purposes of enjoying civil
and political privileges, and of be-
ing subject to civil duties.

191
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Culbertson, 52 Ind. at 368-69 (quoting Chief
Justice Shaw's opinion in Sears v. [*1318]
City of Boston, 42 Mass. (I Met.) 250 (1840)).

Residency requires a definite intention and
"evidence of acts undertaken in furtherance of
the requisite intent, which makes the intent
manifest and believable." In re Evrard (1975),
263 Ind. 435, 440, 333 N.E.2d 765, 767. A self-
serving statement of [**15] intent is not suffi-
cient to find that a new residence has been es-
tablished. See Rogers 226 Ind at 36-37, 77
N.E.2d at 596. Intent and conduct must con-
verge to establish a new domicile.

The question of residence is "a contextual
determination to be made by a court upon a
consideration of the individual facts of any
case." Evrard, 263 Ind. at 263 Ind. 435, 333
N.E.2d at 768. Physical presence in a place is

only one circumstance in determining domicile.

Culbertson, 52 Ind. at 368.

V. Conclusion

The trial court was correct that, as a matter
of law, residence means domicile for purposes
ofart. V, § 7 of the Indiana Constitution.

The trial court also found that Bayh's origi-
nal domicile was Indiana. The court deter-
mined that Bayh did not intend to abandon his
Indiana domicile and establish a new, perma-
nent residence elsewhere. It found that this in-
tention was evidenced by acts consistent with
retaining domicile in Indiana. While there was
conflicting evidence on these questions, the re-
cord supports the court's conclusion that Bayh's
residence for the five years next preceding the
November 1988 election was Indiana and that
he is eligible for the office of Governor.

[**16] All Justice concur.
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OPINION BY: DeBRULER
OPINION
[*437] [**766] This original action was

presented to this Court by a Petition for Re-
moval of the respondent Judge of the Perry
Circuit Court. This Court assumed jurisdiction
of the case under authority vested in this Court
by Art. 7, of the Indiana Constitution. Follow-
ing our acceptance of the case, respondent chal-
lenged our jurisdiction. In In re Evrard (1974),
263 Ind. 423, 317 N.E.2d 841, this Court re-
jected that challenge and appointed a judge pro
tempore of the Perry Circuit Court to serve un-
til final resolution of the case. The Court also
appointed a successor hearing officer and a
special prosecutor to serve in the case. On
January 30, 1975, respondent filed a response
to the [***2] Petition for Removal.

[*438] The successor hearing officer, the
Honorable Saul I. Rabb, conducted a hearing
upon the petition and filed his special Findings
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of Fact with us on March 7, 1975. Respondent
addressed several motions to this Court, which
we deem unnecessary to rule upon in light of
the decision we make today.

The Petition for Removal is based in part
upon alleged violations of the election laws,
occurring in the season of the 1970 Primary
Election at which respondent was a candidate.
The first charge is that respondent filed a decla-
ration of candidacy for the office of Judge of
the Perry Circuit Court with the Clerk of the
Perry Circuit Court on March 7, 1970, and with
the Secretary of State on March 16, 1970, in
which he knowingly made the false statement
that he was a qualified voter and resident of
Perry County, Indiana, in violation of Ind.
Code § 3-1-32-48, being Burns § 29-5948.

1 "Any person who shall . . . file any
declaration of candidacy, certificate or
petition of nomination, knowing the
same, or any part thereof, to be falsely
made . . . shall be deemed guilty of a fel-
ony."

[***3] [**767] The second charge is that
respondent unlawfully voted, and aided and
abetted his wife in unlawfully voting, in the
Primary Election on May 5, 1970, in that at the
time of the Primary Election respondent and his
wife were legal residents of the State of Vir-
ginia, in violation of Ind. Code § 3-1-32-10,
being Burns § 29-5910, ? and Ind. Code § 35-1-
29-1, being Burns § 9-102. ¢

2 "Whoever, not having the legal quali-
fications of a voter who is duly registered
and authorized to vote as he represents
himself to be, or whoever falsely repre-
sents himself as a voter at any election
authorized by law to be held in this state
for any office whatever, votes or offers to
vote at such election, shall be guilty of a
felony."

3 "Every person who shall aid or abet in
the commission of a felony . . . may be . .

. convicted in the same manner as if he
were a principal . . . and, upon such con-
viction he shall suffer the same punish-
ment and penalties as are prescribed by
law for the punishment of the principal."

[***4] The third charge is that on May 3,
1970, respondent passed from, and aided his
wife in passing from, the State of Virginia into
the State of Indiana, and voted in the May 5th
Election, [*439] while neither was a bona fide
resident of the voting precinct, in violation of
Ind. Code § 3-1-32-13, being Burns § 29-5913.

4 "Whoever passes from any other state
into this state, and votes or attempts to
vote at any voting precinct or ward of
this state, not being at the time a bona
fide resident of such voting precinct or
ward, shall be guilty of a felony."

The fourth charge is that respondent con-
spired with his father, Fred J. Evrard, for the
purposes of committing the three offenses
enumerated above, in violation of Ind. Code §
35-1-111-1, being Burns § 10-1101. s

5 "Any person or persons who shall
unite or combine with any other person
or persons for the purpose of committing
a felony, within or without this state; or
any person or persons who shall know-
ingly unite with any person or persons,
body, association or combination of per-
sons, whose object is the commission of
a felony or felonies, within or without
this state, shall, on conviction, be fined
not less than twenty-five dollars nor
more than five thousand dollars, and im-
prisoned in the state prison not less than
two years nor more than fourteen years."

[***S] The substance of petitioners' case
is that respondent had no legal residence in
Perry County at the time he filed his sworn dec-
laration of candidacy, and that neither respon-
dent nor his wife had legal residences in that

(1%
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county at the time they voted on May 5, 1970.
It was petitioners' belief that at said times, both
were residents of the State of Virginia. It is a
fact that both respondent and his wife regis-
tered to vote on March 7, 1970, in Perry
County, and it therefore follows that both were
registered to vote on the date respondent filed
his declaration and on the date both voted in the
Primary. There is no allegation made in this
case that respondent did establish a legal resi-
dence in Perry County prior to the Primary, but
that such residence was insufficient in duration
to qualify as a legal residence for candidacy
and voting purposes. Rather, petitioners con-
tend that no residence at all was established by
respondent and his wife prior to the Primary
Election. We accept this posture of the case and
do not consider the requirements of the law, if
any there be, that pre-primary residence be of
any particular duration. If respondent and his
wife had a bona fide residence [***6] at the
date of filing the declaration and voting, then
those acts would not be unlawful. If, on the
other hand, respondent and his wife did not
[*440] have a bona fide residence on those
dates, his acts would have involved false state-
ments, and the existence of such statements
would give considerable support to petitioners'
contention that this Court should subject re-
spondent to disciplinary action. Upon these
assumptions, we proceed to consider this case.

In Pedigo v. Grimes, (1887) 113 Ind. 148,
this Court considered the legal requirements for
establishing a voting residence. The law re-
quires that [**768] the person definitely in-
tend to make a particular place his permanent
residence and act upon that intention in good
faith. The person must show to the court evi-
dence of acts undertaken in furtherance of the
requisite intent, which make that intent mani-
fest and believable. Whether or not a person
meets the residency requirement for voting is a
contextual determination to be made by a court
upon a consideration of the individual facts of
any case. While one is probably limited to hav-
ing a single residence for voting purposes at

any given time, the fact that [***7] he has
more than one "residence," or place of abode,
in which he has substantial investment, social
commitment, and interest, and which is useful
for any number of purposes, is only one rele-
vant fact among many others to be considered
by a court. Brownlee v. Duguid, (1931) 93 Ind.
App. 266, 178 N.E. 174. Conduct such as the
abandonment of a prior residence and contem-
porary statements of intention to establish a
new principal residence are to be considered
also. Brittenham v. Robinson et al., (1897) 18
Ind. App. 502.

In the late Fall of 1969, the then incumbent
Judge of the Perry Circuit Court announced his
intention to resign his judgeship effective Janu-
ary 1, 1970. During Thanksgiving and Christ-
mas visits to Tell City, respondent was asked to
run for the judgeship at the next General Elec-
tion. He discussed this matter with friends and
Democratic Party officials and, early in Janu-
ary, 1970, decided to run for the office. He
immediately discussed the purchase of a house
in Tell City with a realtor and asked the realtor
to look for a house for him to buy. On Febru-
ary 10, 1970, respondent publicly announced
[*441] his candidacy for the office of Judge
and his {***8] intention to return permanently
to Perry County. Both respondent and his wife
registered to vote in Perry County on March 7,
1970, claiming 914 Eleventh Street, Tell City,
as their residence. On March 11, 1970, respon-
dent signed the declaration of candidacy under
oath, and, on March 16, 1970, he filed it with
the Secretary of State of Indiana.

Respondent and his wife returned periodi-
cally to Tell City during the months of January,
February, March and May, 1970. In April, re-
spondent obtained an estimate of the cost of
moving his furniture to Tell City. In that same
month, he resigned as patent attorney at the
U.S. Department of Justice, but was offered
and assumed a contractual relation with that
Department from April, 1970 to July, 1970, for
the purpose of winding up his work.

(o’
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At an earlier time, in the year 1965, respon-
dent had purchased an airplane and his visits to
Tell City had become more frequent. This air-
plane and a newer airplane which was pur-
chased in 1967, had been registered with the
FAA giving the address of the respondent at
Tell City. From 1954, when he graduated from
Purdue through July, 1970, at which time he
completed his move to Perry County, respon-
dent was [***9] absent from the State of Indi-
ana by reason of his military service and his
employment with the U.S. Government. Re-
spondent and his wife traveled from Virginia to
Tell City on May 3, 1970, and voted on May
5th.

Most of the foregoing facts tend to support
the formation of an intent to establish a resi-
dence in Tell City at the times relevant here,
coupled with acts in furtherance thereof. The
respondent made several public statements and
commitments to run for office, which clearly
were an expression of an intent to establish a
residence in Tell City at the home of his par-
ents. These statements did not stand alone. He
took overt steps to sever his connections in
Virginia and Washington, D.C., and to move to
Tell City. On the other hand, the evidence also
established that respondent owned a [*442]
house in Virginia and that his new wife's chil-
dren were in school there and that the cars and
driver's licenses of both respondent and his
wife reflected their residence in Virginia, even
[**769] up to the time of the Primary Election.
We believe, however, that respondent's position
was that he had substantial commitments and
responsibilities in Virginia and Washington,
D.C,, [***10] as a lawyer, step-father, hus-
band, home-owner, pilot and driver at the time
he decided to become a candidate for Judge in
Perry County and to establish a residence there.
To require a person in respondent's position to
have sold his house in Virginia and acquired
one in Tell City, given up his employment
abruptly and entirely, moved his wife's children
from their school to Indiana, obtained an Indi-
ana driver's license, and accomplished all such

other odds and ends as would have severed
completely all connections with Virginia and
the Washington area, as a condition of estab-
lishing a residence in Indiana, would be unrea-
sonable. No such absolute assurance of a
voter's township and precinct residence is re-
quired to protect the integrity of the election
process. Here the evidence shows without
question that respondent formed the intent to
establish a residence with his parents until he
could sell his house in Virginia and buy another
one in Perry County. The fact that the resi-
dence with his parents was intended to be for a
limited period only is not decisive. Pedigo v.
Grimes, supra. Both respondent and his wife
were bodily present at that place periodically
during the months [***11] of January, Febru-
ary, March and May. Both conducted them-
selves in Indiana and Virginia in a manner con-
sistent with their expressed intent to move to
Perry County. The steps which they took were
sufficient to establish a residence at the home
of his parents and to qualify them to register,
declare candidacy, and vote in the Primary
Election. No false statement is therefore shown
to have been made in the declaration of candi-
dacy or to be implied from the act of voting, as
respondent had registered to vote and had es-
tablished a residence at the home of his parents
in Tell City.

[*443] Upon consideration of the charge
that respondent aided and abetted his wife in
violating the election laws in the manner de-
scribed above, we find that the same legal test
of residence should be applied to determining
whether or not respondent's wife established a
voting residence at the home of her husband's
parents. It would appear to us that Margaret
Evrard had the right to choose to adopt the vot-
ing residence of her husband. By reason of this
voluntary choice and her marriage to respon-
dent, she was entitled to claim the benefit of his
connections with his parents' home. We there-
fore find that [***12] the evidence is insuffi-
cient to support any conclusion that respondent
aided and abetted his wife in unlawfully violat-
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ing the election law or conspired with his father
to so violate the law.

The final part of the Petition for Removal is
based upon the allegation that respondent
unlawfully aided and abetted his wife, Marga-
ret, in the commission of the felony of Bigamy,
as defined in Ind Code § 35-1-81-1, being
Burns § 10-4204:

"Whoever, being married, mar-
ries again, the former husband or
wife being alive, and the bond of
matrimony still undissolved, and
no legal presumption of death hav-
ing arisen, is guilty of bigamy. . .

The facts relating to this charge show that on
December 29, 1969, respondent married Mar-
garet Buckler. At that time Margaret Buckler
had a living husband from whom she was not
divorced. She had been informed from some
unspecified source that her husband had been
killed or had died in Vietnam. After the mar-
riage, she learned that her husband was in fact
living. She thereupon secured a divorce from
him, and she and respondent were remarried.

The hearing officer found that respondent
had no knowledge at the time of his marriage
that Margaret's [***13] husband was still liv-
ing. He had been told by her that her husband
was dead, and, according to the findings of fact,
he believed that he was dead, although he did
nothing to verify the information she had given
him, Under [**770] these facts, [*444] we
cannot conclude that respondent acted unlaw-

fully when he married Margaret on December
29, 1969.

The appointment of the judge pro tempore
for the Perry Circuit Court is hereby ordered
terminated, and David E. Evrard is hereby au-
thorized and instructed to reassume the func-
tions and duties as regular Judge of the Perry
Circuit Court.

Givan, C.J., and Prentice, J., concur;
Hunter, J., dissents with opinion to follow; Ar-
terburn, J., not participating.

DISSENT BY: HUNTER

DISSENT
Hunter, J.

I dissent. The lengthy record in this matter,
upon careful review in its entirety, sustains the
charges against respondent. The facts disclosed
in this dissent are set out verbatim from the re-
cord, so that the conclusions drawn herein may
be compared with those drawn by the majority.
This Court has been repeatedly harassed by
outsiders since its appointment of a judge pro
tempore in this matter last November. While
such pressure is to be expected, [***14] it is
no excuse for a less than complete review of
the entire record, which, of course, takes a great
deal of time and creates additional pressures
until a decision is finally reached.

The responsibilities of this Court in main-
taining and policing the judiciary deserve no
less attention than we devote to civil and crimi-
nal appeals.

L

The first charge is that respondent filed a
declaration of candidacy for the office of Judge
of the Perry Circuit Court with the Clerk of the
Perry Circuit Court on March 7, 1970, and with
the Secretary of State on March 16, 1970, in
violation of Ind. Code § 3-1-32-48, Burns § 29-
5948 (1969 Repl.), which provides in pertinent
part:

"Any person who shall . . . file
any declaration of candidacy, . . .
knowing the same, or any part
thereof, to be falsely made . . .
shall be deemed guilty of a fel-
ony."
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[*445] The essence of the crime of filing a
false declaration of candidacy is the false
swearing and filing of any of the averments re-
quired by Ind. Code § 3-1-9-5, Burns § 29-
3605 (Code Ed.) [hereinafter declaration of
candidacy statute], which provides:

"Candidates -- Declarations --
Form -- Place of filing -- Receipt
showing [***15] filing -- Filing
by mail -- Disqualification as can-
didate for other pecuniary office. -
- The name of no candidate shall
be printed upon an official ballot
used at any primary election,
unless at least forty [40] days and
not more than seventy [70] calen-
dar days prior to such primary, a
declaration, subscribed and sworn
to before a notary public or other
person authorized to administer
oaths, shall have been filed with
the secretary of state in the case of
a candidate for representative in
the congress of the United States,
member of the general assembly of
the state of Indiana, judge of a cir-
cuit, superior, probate, criminal or
juvenile court, and prosecuting at-
torney; with the clerk of the circuit
court in the case of a candidate for
clerk of the circuit court, county
auditor, county treasurer, county
recorder, county sheriff, county
coroner, county surveyor, county
assessor, county commissioner,
county councilman, township trus-
tee, township assessor, justice of
the peace, constable, members of
the township advisory board and
members of the county committee
of the political parties coming un-
der the provisions of the primary
law; with the clerk of the circuit
court in the case [***16] of a city

[**771} office, including judge of
the city court, by the candidate in
substantially the following form:

"DECLARATION OF CAN-
DIDACY

"County of --- State of Indiana)
ss:

"I, --- (Name must be printed
or typewritten), the undersigned,
do hereby certify that I am a quali-

Jfied voter of --- precinct of the

Township of ---, or of the --- ward
of the City or Town of ---, County
of ---, State of Indiana, and reside
at ---; that I am a member of the ---
(Complete residence address must
be inserted)

party; and request that you
place my name on the official pri-
mary ballot of said party to be
voted on for the office [*446] of -
-- at the primary election to be held
the --- day of ---, 19---,

"Subscribed and sworn to be-
fore me this --- day of ---, ---

My Commission Expires:

(Hour and Date) Filed in the
office of --- at --- P.M./A.M. local
time this --- day of ---, 19---,

"Not more than one [1] day af-
ter a declaration shall have been
filed in the office of the secretary
of state or the clerk of the circuit
court of the county, the secretary
of state or the clerk of the circuit
court, as the case may be, shall
mail to such [***17] candidate
who shall have filed a declaration
of candidacy, to the address set out
in such declaration, a statement
showing that such candidate has

Page 6
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filed a declaration, the name of the
candidate, the office for which he
1s a candidate, and the date on
which such declaration was filed.
No declaration of candidacy shall
be made by telegraph. Declaration
of candidacy may be made by mail
and shall be considered filed as of
the date and hour it is received in
the office of the secretary of state
or the clerk of the circuit court, as
the case may be.

"No declaration of candidacy
shall be valid unless filed with or
received in the office of the secre-
tary of state or the clerk of the cir-
cuit court by 12 o'clock noon local
time of the fortieth calendar day
prior to a primary election. Imme-
diately after the deadline for filing
the clerk of a circuit court and sec-
retary of state shall certify and re-
lease to the public: (1) a list of the
candidates for each office for each
political party and (2) a list of all
declarations of candidacy whose
legality or validity is questioned.
All questions concerning the legal-
ity or validity of a declaration of
candidacy made to the clerk of the
circuit [***18] court shall be re-
ferred to and determined by the
county election board and all ques-
tions concerning the legality of [or]
validity of a declaration made to
the secretary of state shall be re-
ferred to and determined by the
state election board.

"Any person who executes and
files a declaration of candidacy for
any office for which a per diem or
salary is provided for by law shall
be disqualified from filing a decla-
ration of candidacy for any other
office for [**772] which a per

diem or salary is provided for by
law until such original declaration
of candidacy is withdrawn.

[*447] "No candidate shall be
qualified to run for any public of-
fice unless he resides within the ju-
risdiction of the office for which
he is running. The residency of the
candidate shall be determined by
the secretary of state or the clerk of
the circuit court by the standards
established by IC 1971, 3-1-21-3,
as amended by Acts 1971, P.L. 11,
section 9." [Emphasis added.]

An analysis of the declaration of candidacy
statute shows that three material averments
must be made by the candidate. First, the can-
didate must swear that he is a qualified voter.
Secondly, he must swear to his residence.
[***19] Finally, he must swear to his party
membership. The allegations contained in the
first charge relate to the first two averments;
there is no question that respondent truly was a
member of the Democratic Party.

WAS RESPONDENT A QUALIFIED
VOTER?

1. Statement on the Law.

To be a qualified voter, one must meet the
age, citizenship and residency requirements of
Ind. Code § 3-1-7-26, Burns § 29-3426 (Code
Ed. Supp. 1974), [hereinafter cited as voter
qualification statute], which provides:

"Every person who will be at
least eighteen [18] years of age at
the next ensuing general or city
election, who is a citizen of the
United States, who, if he continues
to reside in the precinct until the
next following general or city elec-
tion, will at that time, have resided
in the state of Indiana six [6]

157
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months, in the township sixty [60]
days and the precinct thirty [30]
days, shall be entitled, upon proper
application, to be registered in
such precinct.” [Emphasis added.]

This statute must be read without the italized
language, for it has been declared unconstitu-
tional.  Affeld: v. Whitcomb, (1970) 319 F.
Supp. 69, affd mem. 405 U.S. 1034, [***20]
928. C1. 1304,31 L. Ed 2d 576 (1972).

Under the voter qualification statute, re-
spondent met the citizenship and age require-
ments. Thus, respondent would be a qualified
voter for purposes of the declaration of candi-
dacy [*448] statute if he also met the resi-
dence requirement of the voter qualification
statute.

"Residence" as that term is used in our vot-
ing laws means domicil. Perhaps unfortunately,
the terms have been used interchangeably in
Indiana case law. Thus, in Yonkey v. State ex
rel. Cornelison, (1866) 27 Ind. 236, 245-50, we
find the following statement:

"But, from the evidence in the
case, we think it too clear to admit
of controversy, that Yonkey, in go-
ing to Washington, under the cir-
cumstances and for the purposes
shown in evidence, did not lose his
residence in Clinton county, or
'cease to reside’ therein as alleged.
As a general rule, where a man is
the head of a family and is a house
keeper, the domicil of the family is
presumed to be his legal place of
residence. It requires an intention
in order to change the domicil, and
therefore if a person leaves his
place of residence temporarily, on
business or otherwise, but with the
intention [***21] of returning, he
does not thereby lose his domicil,

as he could not by such absence
acquire one elsewhere. See Bou-
vier's Law Dic., title 'Domicil,' and
authorities cited. Here, Yonkey re-
sided with his family in Clinton
county, and his family continued to
reside there. It was his residence,
and in going to Washington it is
evident that he did not intend to
lose his residence in Clinton
county or change it to Washington.
He therefore continued to reside in
Clinton county."

[**773] Ordinarily, residence simply connotes
the place where a person lives. In this sense, a
person may have more than one residence; i.e.,
he may have a summer home in Indiana, and a
winter home in Florida. As that term is em-
ployed in the voting laws, however, the mere
fact that one has a residence in Indiana does not
ipso facto mean that such person's domicil or
legal home -- his "residence" -- is in Indiana so
that he may exercise the right of franchise or
become an office-seeker. Thus, it must be kept
in mind that the term "resident" as it appears in
our voting laws is a word of art, which repre-
sents the legal conclusion of domicil. The sig-
nificance of such distinction [***22] 1is that
while one may have several residences, he may
have only one domicil. RESTATEMENT OF
CONFLICTS § 11 (1934). In the following
discussion, I will use [*449] the terms "resi-
dent" and "residence," because those are the
terms appearing in both the statutes and the
case law; however, the precise legal issue is
respondent's domicil.

In determining residence, there are constitu-
tional, statutory and case law guidelines to be
applied. I have no disagreement with the ma-
jority's restatement of Pedigo v. Grimes, (1887)
113 Ind 148, 13 N.E. 700, that residence is es-
tablished when a ". . . person definitely in-
tend[s] to make a particular place his perma-
nent residence and act[s] upon that intention in
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good faith," although such restatement appears
a little broad.

"It can, we conceive, make no
difference that the person is a stu-
dent, if he has in good faith elected

The portions of Pedigo from which the le- to make the place where the col-

gal standard was gleaned states:

"We can not, therefore, disturb
the decision of the court, unless the
testimony clearly shows that the
persons who were asked to state
for whom they voted cast illegal
votes. This the testimony does not
show. Taking the view of the tes-
timony most favorable to the ap-
pellant, the utmost that can be said
of it is, that the voters [***23] en-
tered the State University at
Bloomington without at the time of
entering having formed a definite
intention of making that place their
residence, but that they did subse-
quently determine that it should be
their residence. This gave them
the right to vote, because there is
no evidence that this was not their
intention, formed and acted upon
in good faith. We think it clear,
that if they had gone to Blooming-
ton with the intention of remaining
simply as students, and there was
no change of intention, they would
not have acquired a residence.
Granby v. Amherst, 7 Mass. 1 ;
Fry's Election Case, 71 Pa. St. 302
(10 Am. R. 698; Dale v. Irwin, 78
Il 1705 Vanderpoel v. O'Hanlon,
33 Jowa 246.

lege is located his residence, since
there is no imaginable reason why
a person may not be both a student
at a college [***24] and a resident
of the place where the college is
situated. If he is at the place
merely as a student, [*450] then
he is not a resident; but if he has
selected that place as his abode, he
acquires a residence which entitles
him to vote, if he possesses the
other qualifications.

* ok %
" In this instance, the citi-
zens, having taken up a residence
in Bloomington and having no
other home, were entitled to vote
there, although they may not have
intended to remain there always. It
is frequently said in the books that
a man must have a home some-
where, and it is agreed that this
home is at the place where he is
bodily present with the intention of
making it his domicile, although he
may have in view a change of resi-
dence at some future [**774]
time. Cooley Const. Lim., 754;
McCrary Elections, section 39."

A similar formulation of residence may be
found in Green v. Simon, (1896) 17 Ind. App.
360, 367, 46 N.E. 693, 695:

"Where, however, the intention is
formed to make the college town

the place of residence, and that
place is selected as the domicile,
then the person who does this in
good faith becomes a qualified
voter,

* %k %k

"The general rule is, that a man
can have but one place of resi-
dence, and that, to lose his resi-
dence in one place, he must ac-
quire residence in another place.
Personal presence alone at another
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for a moment, the change of domi-
cil takes place.

"(4) A person can acquire a
domicil of choice only in one of
three ways:

(a) having no home,
he acquires a home in
a place other than
[***32] his former
domicil;

(b) having a home
In one place, he gives
it up as such and ac-
quires a new home in
another place;

(c¢) having two
homes, he comes to
regard the one of them
not previously his
domicil as his princi-
pal home."

After respondent left the military service, the
facts indicate that he gave up his domicil of
origin (Tell City) and established a domicil of
choice, perhaps several, in the metropolitan
Washington, D.C. area. The following find-

ings, supported by the record indicate such
change.

|I2.

¥ % %

"Prior to his leaving active
duty with the United States Air
Force in September of 1956, the
Respondent obtained employment
with the United States Department
of Commerce in Washington, D.C.
Before beginning his job with the
Department of Commerce, the Re-
spondent took a one month vaca-

tion and spent the time with his
family in Tell City, Indiana.

"While in the Air Force, the
Respondent  commenced Law
School at Georgetown University
in  Washington, D.C., attending
school at night.

"In July of 1959, the Respon-
dent left his job with the Depart-
ment of Commerce and went to
work in the Department of Navy in
Washington, D.C. He stayed with
the [***33] Department of Navy
until May of 1965, at which time
he was employed by the United
States Department of Justice as a
Patent Attorney in Washington,
D.C.

"Respondent’s employment
with the Department of Justice
continued until early April of
1970, at which time he resigned
because he was a Candidate for the
Office of Judge of the Perry Cir-
cuit Court in Perry County, Indi-
ana,

k % kit
[*455] 6.

"At the thirty-second page of
David Evrard's government per-
sonnel record there appears a
document filled out by David E.
Evrard, and signed by David E.
Evrard, [**777] in which a space
for 'Legal Residence' was filled out
as 3700 King Street, Alexandria,
Virginia."

"7.

"On September 30, 1968,
David E. Evrard registered to vote
in Arlington County, Virginia, by
personally filling out and signing a
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voters registration form in which
he listed his address as 4262 SO.
35th  St., Arlington, Virginia,
22206, and his previous address as
3700 King Street, Alexandria, Vir-
ginia. The said voter's registration
form contained the following reg-
istration oath:

"REGISTRATION
OATH

"l hereby make
application for regis-
tration as a qualified
voter of Arlington,
Virginia. 1, [***34]
David E. Evrard, do
solemnly swear (or af-
firm) that [ am entitled
to register under the
Constitution and laws
of this State, and that I
am not disqualified
from exercising the
right of sufferage by
the Constitution of

Virginia.

"s/  DAVID E.
EVRARD

Signature of
Voter"

”8-
"On November 28, 1969, in

making application for a marriage
license in Harrison County, Indi-
ana, David E. Evrard stated under
oath in writing that his place of
residence on that date was 3224
Graham Road, Falls Church, Fair-
fax County, Virginia."

|I9‘

"Ten days later, on December
8, 1969, David E. Evrard person-
ally enrolled Jacqueline Buckler in
Walnut Hill Elementary School
under the name of Jacqueline
Evrard, and, on the enrollment
form which he filled out, David E.
Evrard's name appears on the line
for the 'Father' as 'step father' and
the words 'Margaret Anne', with no
last name shown, appear in the
space provided for the Mother's
name. In this same document, Re-
spondent set out the 'Family Ad-
dress' as 3224 Graham Road, Falls
Church, Virginia."

"19.

"On March 4, 1970, David E.
Evrard registered two automobiles
with the motor vehicle licensing
bureau of the [*456] State of Vir-
ginia, giving [***35] his address
as 3224 Graham Road, Falls
Church, Virginia."

Additionally, the record indicates that re-
spondent purchased and refurbished real estate

for resale, and maintained rental property in the
D.C. area.

While respondent remained at all times in
the employment of the U.S. government after
his severance from the service, I believe the
foregoing evidence clearly shows that respon-
dent established a domicil of choice in the D.C.
area, and finally at Falls Church, Virginia. I
reach this conclusion notwithstanding the pro-
visions of Ind. Code § 3-1-21-3(10) upon
which respondent relied and the majority ap-
parently ("From 1954, when he graduated from
Purdue through July, 1970, at which time he
completed his move to Perry County, respon-
dent was absent from the State of Indiana by
reason of his military service and his employ-

1



Page 15

263 Ind. 435, *; 333 N.E.2d 765, **;
1975 Ind. LEXIS 324, ***

ment with the U.S. Government,") finds appli-
cable.

The declaration of candidacy statute, supra,
indicates that the proper place for filing a dec-
laration of candidacy for the office of circuit
court 1s with the secretary of state, not the
county clerk. The critical point for determining
whether respondent had established a new
domicil of choice in Indiana [***36] is not
March 7, 1970, the date when respondent filed
his declaration in Perry County, but rather,
March 11, 1970, when respondent swore to the
truth of his declaration of candidacy and March
16, 1970, when it was filed with the secretary
of state.

[**778] Respondent alternatively main-
tained, and the majority opinion implicitly
holds, that respondent acquired a new domicil
of choice in Indiana, prior to March 16, 1970.
This finding is based upon:

(I) Respondent's Thanksgiving
and Christmas visits to Tell City in
1969;

(2) Political visits, including
caucuses with party leaders and
public announcement of candi-
dacy, during the months of Janu-
ary, February, and March, 1970;

[*457] (3) Respondent's tes-
timony that he made up his mind to

run for the office in early January,
1970;

(4) Respondent's testimony and
that of his friend who was a real-
tor, that respondent consulted him
about finding the respondent a
home in Tell City, sometime in
early January, 1970,

The majority apparently finds these actions
sufficient to show that respondent's intent to

remove was unequivocally formed, and a fixed
settlement at Tell City was resolved upon with
no present [***37] intention of returning to
Falls Church, Virginia. See State ex rel. White
v. Scott, supra. The majority finds that the
above evidence is sufficient to rebut the pre-
sumption that respondent's residence in Falls
Church, Virginia continued as of March 16,
1970. See Green, supra. The record does not
sustain this conclusion.

Before setting out that portion of the record
which demonstrates that respondent’s plans to
return to Tell City had not yet become un-
equivocal, the following sections, comments
and illustrations of the RESTATEMENT OF
CONFLICTS should be considered:

"§ 19. NATURE OF INTEN-
TION REQUIRED.

"The intention required for the
acquisition of a domicil of choice
is an intention to make a home in
fact, and not an intention to acquire
a domicil.

"Comment:

"a. Intention to make
home and desire to
acquire domicil. A
person sometimes de-
sires to have his domi-
cil in a certain place,
in order to get the
benefit of one or more
of the legal conse-
quences of having a
domicil there, but does
not wish to change his
home to that place;
this desire to have a
domicil in a certain
place has no effect in
fixing his  domicil
there.

'Q)
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“lllustrations: [***38]
"1. A, domiciled in
State X, desires to
vote in state Y; he
goes there on the reg-
istration day, intend-
ing to claim a domicil
there, but not intend-
ing to make a home
there, [*458] and has
his name put on the
voting list as domi-
ciled there. He is not
domiciled in Y."

"§ 20. PRESENT INTEN-
TION.

"For the acquisition of a domi-
cil of choice the intention to make
a home must be an intention to
make a home at the moment, not to
make a home in the future.

"Comment:

“a. In order to pos-
sess the requisite in-
tention, one must be
able to say not, this is
to be my home, but,
this 1s now my home."

and family lived at 3224 Graham Road, Falls
Church, Virginia, and respondent's stepchild
attended [**779] school in Falls Church. On
March 4, 1970, respondent procured new Vir-
ginia vehicle registration.

Most of the overt steps which respondent
took [***39} in demonstrating his intention to
move to Tell City did not transpire until after
his declaration of candidacy had been filed.
The first of these steps occurred in mid-April
when respondent submitted his resignation to
the Justice Department, thereby severing his
financial lifeline. The testimony regarding his
registration should be carefully scrutinized, for
it shows that respondent had not yet -- the mid-
dle of April, 1970 -- irrevocably committed
himself to Indiana; he had to discuss the matter
with his wife to decide whether to resign and
run, or to withdraw from the race and continue
his employment with the Justice Department.

With respect to his resignation, respondent
testified at the hearing before Judge Rabb as
follows:

[*459] DIRECT EXAMINA-
TION OF DAVID E. EVRARD
BY JOHN G. BUNNER, COUN-
SEL FOR THE RESPONDENT

Q. "All right.  When did your
regular employment with the De-
partment of Justice cease?"

A. "In April of 1970. That was
when the regular employment un-
der the former way I was em-
ployed as a civil servant ceased.”

Q. "Will you tell us how that
came about?"

See also, Ind. Code § 3-1-21-3(3), (4), Burns §
29-4803(3), (4), (Code Ed.), supra.

The record shows that the declaration of
candidacy filed with the secretary of state on
March 16, 1970, was completed and sworn to
before a notary in Washington, D.C. on March
11, 1970. On those dates, respondent, his wife

A.  "William  Ruckelshaus
called me at my office and asked
me to come over to his office. He
[***40] was head of the civil divi-
sion of the Department of Justice
at that time. When I got there, as 1
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recall, both he and Mr. Baize, his
assistant, were present and, I'm
almost sure that's right, I know Mr.
Baize was present and I'm almost
sure Bill was. They informed me
that they had been informed that I
had filed candidacy for a public of-
fice and that they wanted to know
whether [ intended to stay with the
Department or run for office."

Q. "Was it more or less an ei-
ther or --"
A. "It was definitely an either

or.

Q. "So, uh, did you inform
them at that time of your inten-
tions?"

A. "As I recall, I didn't inform
them at that very moment. 1 think
I called my wife and told her what
had happened. We had already
made up our mind and the only
thing that this could have changed
was the fact that we would be even
longer without employment and
which meant we had to try to live
on our savings and I felt that I
should ask her before I went ahead
and told him."

Q. "And this was in what part
of April, do you know?"

A. "Mid April, T don't recall
exactly when it was."

[Rop. 116-117.]

In his deposition, on February 5, 1975, re-
spondent testified as follows:

QUESTIONS  [***41] BY
DAVID V. MILLER, SPECIAL
PROSECUTOR

Q84 "Had you intended to re-
sign in April?"

A. "I intended to resign in early
Spring; I didn't have a particular
date picked out because I didn't
know, No. 1, exactly when it
would be necessary for me to actu-
ally be physically present in Perry
County because [*460] of elec-
tion purposes; [ discussed that with
the County Chairman."

Q85 "Did someone have a
conversation with you in the Jus-
tice Department [**780] indicat-
ing to you that it would be neces-
sary for you to resign because of
your candidacy?"

A. "Both William Ruckleshaus
(spell), who was then head of the
civil division of the Department of
Justice, and his assistant, Gary
Bayes (spell); I talked to both of
them."

Q86 "Were both of them of the
opinion that your employment with
the Department of Justice and your
candidacy for a political office
were violations of the Hatch Act?"

A. "That's what they said."

Q87 "Did those conversations
oceur in April?"

A."Yes."

Q88 "That was the reason for
your resignation?"

A."Yes."

* ok g

Q92 "Before telling them that
you would resign did you discuss
the matter with anyone -- not the
matter of being rehired -- but
[***42] did you confer with any-
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one about whether or not you
should resign?"

A. "It had been brought to my
attention that he was running for
an office in the State of Indiana."

Q. "And did you [***43] do
anything or have any conversation

with Mr. Evrard with regard to that
information?"

A."Yes, 1did."

Q. "What was the substance of
that conversation?"

A. "I can't recall having done
so; I'm sure [ called my wife."

And finally, Gary H. Baise, who at the time
of respondent's resignation was serving as spe-
cial assistant to the Assistant Attorney General
of the United States, testified in his deposition,
filed of record in this matter, as follows:

QUESTIONS BY J. HOWE
BROWN, COUNSEL FOR PETI-
TIONER

Q. "Did you have any connec-
tion with Mr. Evrard in terms of
his work or his employment?"

A. "No, not really, no. Not on
a day-to-day basis."

Q. "What were the occasions
that caused you to become ac-
quainted with him?"

A. "I'met Mr. Evrard first when
Mr. Ruckelhouse (phonetic) and 1
joined the department, because it
was a practice of ours to go around
to see every attorney and every in-
dividual who worked in the de-
partment at that time. That would
have been approximately March or
April of 1969.

[*461] "The only
other occasion [ had to
meet Mr. Evrard was

in approximately
March of 1970."

Q. "What was that occasion?"

A. "I called Mr. Evrard in for
an appointment and I asked him if
he was running for a public office
in the State of Indiana."

Q. "What response did Mr.
Evrard give?"

A. "He replied that he was."

Q. "What further conversation
took place?"

A. "At that time, [ advised him
that [ would give him really two
choices. One, he could withdraw
from that office and remain in the
Department of Justice and that I
would enter nothing in his file re-
garding the Hatch Act, which he
was -- or at least | was advised that
he was violating at that time; or he
would have to leave the employ-
ment of the [**781] Department
of Justice obviously, because he
was in violation of the Hatch Act.”

Q. "You say you advised him
of this?"

A. (Nods affirmative)

Q. "What response did he
make?"

A. "As I recall, he said he
wanted to call his wife and talk
with her about the situation.”

o9
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Q. "What conversation took
place?"

A. "Again, as I recall, he left
my office that afternoon, and I
heard from him the following day.
He told me that [***44] he had
discussed this matter with his wife,
and he thought that he would re-
sign his position and return to the
State of Indiana."

Q. "Did he in fact resign his
position?"

A. "Yes, he did."

The next significant overt act was respon-
dent's purchase of a home in Tell City, on May
8, 1970, following the primary of May S. Fi-
nally, respondent moved his family to Tell City
in mid-summer.

It is fitting and proper to consider the acts
of respondent prior to March 16, 1970, in de-
termining his intent on that [*462] date. Itisa
bootstrap approach, however, to consider the
events which occurred after that date, as the
majority opinion does, as establishing respon-
dent's intent on March 16, 1970. From the re-
cord, respondent's acts prior to March 16, 1970,
do not demonstrate, to paraphrase the language
of § 19 of the RESTATEMENT OF CON-
FLICTS, supra, an intention to make Tell City
a home in fact, but demonstrate only a desire to
acquire a domicil.

The writer is of the opinion that respondent
was not a qualified voter as required by the
declaration of candidacy statute and is, there-
fore, guilty of the offense charged.

IL.

Respondent was also charged with aiding
and abetting [***45] his wife in her violation
of the election laws of this state which prohibit
nonresidents from voting. These laws are set

out in the majority opinion. In a very cursory
treatment of this charge, the majority states:

". .. we find that the same legal
test of residence should be applied
to determining whether or not re-
spondent’s wife established a vot-
ing residence at the home of her
husband's parents. It would appear
to us that Margaret Evrard had the
right to choose to adopt the voting
residence of her husband. By rea-
son of this voluntary choice and
her marriage to respondent, she is
entitled to claim the benefit of his
connections with his parents’
home. We therefore find that the
evidence is insufficient to support
any conclusion that respondent
aided and abetted his wife in
unlawfully violating the election
law, or conspired with his father to
so violate the law."

Ordinarily, the domicil of the husband is
the domicil of the wife. Jenness v. Jenness,
(1865) 24 Ind 355; Ind. Code § 3-1-21-3,
Burns § 29-4803 (Code Ed.). Where no separa-
tion 1s shown to have occurred, the finding that
respondent's domicil was Virginia dictates, as a
matter of law, that respondent's [***46] wife
was also a Virginia domiciliary. Such conclu-
sion, however, does not rest solely upon the
principle of law announced. With regard to the
residence and voting of [*463] respondent's
wife, the hearing officer made the following
findings:

"12.

"On May 3, 1970, David E.
Evrard traveled from the State of
Virginia to Tell City, Indiana, for
the purpose of being present to cast
his vote in the Indiana Primary

.(\J
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Election on May 5, 1970. David
E. Evrard was accompanied on his
trip by Margaret Ann Buckler
Evrard, [**782] who, with Re-
spondent's knowledge, also voted
in the said Indiana Primary Elec-
tion of May 5, 1970."

"20.

"Margaret Ann  Yowaiski
Buckler Evrard was born in Mary-
land and lived only in Maryland
and in the Washington, D.C. area
until moving to Indiana in July of
1970. In registering to vote in
Perry County, Indiana on March 7,
1970, Margaret Ann gave her ad-
dress as 914 11th St., Tell City,
Indiana. There is insufficient evi-
dence that Margaret Ann had her
residence at that address."

"21.

"On May 5, 1970, Margaret
Ann  Yowaiski Buckler Evrard
voted in the Indiana Primary Elec-
tion, in Perry County, Indiana. In
order to cast such vote, Margaret
Ann [***47] traveled to Indiana
from Virginia on May 3, 1970 in a
private aircraft flown and owned
by David E. Evrard. All of these
actions by Margaret Ann Yowaiski
Buckler Evrard, were done with
the full knowledge of David E.
Evrard."

In addition, in the parties' stipulation of
facts, we find;

"19. Margaret Anne Buckler
(Evrard) was divorced from Law-
rence Raley Buckler on April 2,
1970 by DECREE OF DIVORCE
A VINCULO MATRIMONII of

the Circuit Court of Arlington
County, Virginia upon the basis of
depositions taken 2-3-70. On 2-3-
70 Margaret Anne was living with
David E. Evrard at 3224 Graham
Road, Falls Church, Virginia and
in the course of said deposition she
stated that she considered herself
to be a domiciliary of Virginia and
intended to remain there, and that
her name was Margaret Anne
Buckler. (Contents of Deposition
have been stipulated)"”

"21. Margaret Ann Evrard was
first issued an Indiana Driver's Li-
cense in January, 1972. Prior to
that time, she was licensed to drive
under the name of Margaret Anne
Yowaiski by the State of Mary-
land."

[*464] The whole record clearly shows
that Margaret Anne Evrard was not a resident
of this state when she voted in the primary
[***48] election of 1970. The record also
shows that respondent flew her to this state for
the purpose of voting in said election. This
charge is supported by sufficient evidence. The
majority's failure to address the hearing offi-
cer's finding that there was insufficient evi-
dence of Mrs. Evrard's residence is inexcus-
able. At the same time, a review of the record
indicates that there was insufficient evidence
presented of any conspiracy to violate the
above laws involving respondent and his father.
I, therefore, concur with such finding of the
majority.

1.

The final charge against respondent is that
he aided and abetted his wife in the commis-
sion of the felony of bigamy. While the major-
ity finds that respondent had no knowledge that
Mrs. Evrard's husband was still alive, a review
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of the entire record does not lead to that con- the State of Virginia regarding the
clusion. filing of a divorce action on behalf
of Margaret Anne Buckler against

The parties stipulated to the authenticity of Lawrence Raley Buckler. Mr.

the following facts:

"12. On January 12, 1964, Law-
rence Raley Buckler and Margaret
Anne Yowaiski (now known as
Margaret Anne Evrard) were mar-
ried in Washington, D.C. Two
children were born of this mar-
riage: Jacqueline Denise Buckler
on 5/27/64 and Joseph Michael
Buckler on 5/16/66. In 1967 Mr.
and [***49] Mrs. Buckler sepa-
rated. To the best of David
Evrard's knowledge, Lawrence
Buckler last saw said children in
the Spring or Summer of 1968."

"13. Lawrence Raley Buckler
was inducted into the United States
Army on [**783] November 12,
1968, a draftee; he served in Viet-
nam in 1969 and 1970 and was
discharged in 1970. (Army Record
of Lawrence Raley Buckler stipu-
lated to be genuine)"

"14. Neither David Evrard or
Margaret Anne Buckler Evrard
ever received any official report
from any member of the United
States Army or any other official
source that Lawrence Raley Buck-
ler was killed in action or missing
in action or captured or otherwise
dead at any time during his service
with the United States Army."

[*465] "15. The marriage of
Margaret Anne Yowaiski Buckler
and Lawrence Raley Buckler was
not terminated by death."

"16. In August, 1969, David
Evrard contacted Everett Germain,
an Attorney licensed to practice in

Germain accepted employment for
sald purpose and the said divorce
actton was filed on September 17,
1969, in the Arlington [***50]
County Circuit Court, being dock-
eted as Chancery Cause #19755."

"17. On December 29, 1969
David E. Evrard married Margaret
Anne Yowaiski Buckler at French-
town, Harrison County, Indiana
pursuant to a marriage license is-
sued by the Clerk of said County,
based upon an Application for
Marriage License signed under
oath by David E. Evrard and Mar-
garet Ann Yowaiski Buckler. (The
contents of said Application have
been stipulated)."

"18. On the date when said ap-
plication was made and signed
David E. Evrard knew that the last
name of his prospective bride was
Buckler rather than Yowaiski and
that there was, at that time, pend-
ing in the Circuit Court of Arling-
ton County, Virginia, a proceeding
for divorce filed on behalf of Mar-
garet Anne Buckler being Chan-
cery Cause No. 19755 naming
Lawrence Raley Buckler as defen-
dant. On 11-28-69 and 12-29-69
said proceeding for divorce had not
been dismissed nor was David E.
Evrard aware of any contact hav-
ing been made with Everett Ger-
maine regarding dismissal
thereof."

The full findings of the hearing officer on
the issue are as follows:

211
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"4,

"The Respondent became
friends  with  Margaret Ann
Yowaiski and with her family. He
frequently [***51]  visited her
family near Maddox, Maryland. In
1964, Margaret Ann Yowaiski
married Lawrence Buckler and two
children were born of that mar-
riage.

"On November 4, 1967, Mar-
garet and Lawrence Buckler sepa-
rated. After the separation, there
was very little contact between
Margaret Buckler and her husband.

"In November of 1968, Buck-
ler was drafted into the Army. His
wife and children were not listed
as next-of-kin, but rather he listed
his mother. No allotment was
taken out [*466] of Buckler's
Army pay for his children and his
insurance policy was made payable
to his mother.

"In the summer of 1969, David
Evrard and Margaret Buckler dis-
cussed marriage and in September
of that year she filed suit for di-
vorce against Lawrence Buckler.
He was served while in Vietnam
with the documents relating to the
proceeding and pursuant to Vir-
ginia Law, was represented at the
subsequent hearing in April of
1970, by court appointed attorney.

"Later in the Fall of 1969,
Margaret Buckler was told that
Lawrence Buckler [**784] had
either been Killed or had died in
Vietnam. Her informant's name
and address was unknown to Mar-
garet Buckler as hereinafter set out
in these findings.

"She [***52] immediately in-
formed the Respondent of this
conversation and over the Thanks-
giving vacation of that year, they
obtained a marriage license in Har-
rison County, Indiana.

"On December 29, 1969, David
Evrard and Margaret Buckler were
married in Harrison County, Indi-
ana, by the Respondent's Brother
who is, and was at that time, a
Roman Catholic Priest.

“The Respondent had never
been married prior to his marriage
of December 29th, 1969.

"From a period of time prior to
his making application for a mar-
riage license in Harrison County,
Indiana, in November of 1969, and
until a time subsequent to his mar-
riage on December 29, 1969, the
Respondent believed that Law-
rence Raley Buckler was, in fact,
dead, even though he did nothing
to verify the information he re-
ceived from Margaret Ann.

"Subsequent to the marriage,
Margaret Evrard received informa-
tion that caused her to believe that
there was the possibility that Law-
rence Buckler was alive, and con-
veyed such information to Re-
spondent.

"The Respondent made inquir-
ies of the Department of Defense
and some time later learned that
Buckler was in fact alive.

"Margaret then proceeded with
the divorce proceeding that had
been [***53] filed in September
of 1969, and she was granted a di-
vorce from Lawrence Buckler in
early April of 1970.
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"After her divorce was granted
and prior to May 5, 1970, David
Evrard and Margaret Evrard were
remarried in Tijuana, Mexico."

[*467] "13.

"Margaret Ann Evrard heard of
the supposed 'death' of her first
husband, Lawrence Raley Buckler,
from a person whose name she
cannot remember and whose rela-
tionship to Mr. Buckler she cannot
explain. She gave this information
to Respondent. = Margaret Ann
Buckler and the Respondent did
nothing and made no effort to ver-
ify the account of the 'death' of
Lawrence Raley Buckler. Neither
Respondent or Margaret Ann
Buckler informed attorney Everett
Germaine, who was Margaret Ann
Buckler's attorney in her divorce
action, concerning the 'death’ of
Mr. Buckler."

"14.

"That less than one month after
her marriage to David Evrard,
Margaret Ann Buckler Evrard
conversed with a person at her
prior place of employment, and
heard that Lawrence Raley Buckler
was alive. Respondent's wife does
not remember the exact time of the
occurrence or the identity of the
person conveying such informa-
tion."

"15.

"The Court finds that on De-
cember [***54] 29, 1969, the date
of this marriage, that Lawrence
Raley Buckler was alive."

"16.

"After the Decree of Divorce
rendered in April of 1970, termi-
nating the marriage of Margaret
Ann Buckler and Lawrence Raley
Buckler, David E. Evrard and
Margaret Ann Buckler went to Ti-
juana, Mexico and were married
again on April 18, 1970."

[**785] In addition to these stipulations of
fact and the hearing officer's findings, the re-
cord as a whole, particularly the testimony of
Mrs. Evrard, deserves closer scrutiny than that
which the majority opinion gives it. It is in-
credulous, to say the least, that a mother of two
children would not make further inquiry upon
being advised by a stranger that her husband
and father of her children had been killed in the
war. It is only common knowledge that advice
of death in such cases travels by official mes-
senger. Mrs. Evrard had a high school educa-
tion and attended a junior college for one year.
She testified that on learning of her husband's
purported death:

[*468] ". .. the biggest thing on
my mind at that time was that [ had
a man that I respected, that truly
wanted to marry me and take care
of my children. I was going to be
guaranteed [***S5] food and
clothes and not have my electricity
turned off and all of the things.
That was the most important thing
to me at that time."

Although apparently concerned about her fi-
nancial condition, Mrs. Evrard made no effort
whatsoever to procure any death benefits to
which she or her family might have been enti-
tled. When Mrs. Evrard told respondent of her
husband's death, he failed to verify the death
with the Department of Defense, although the
record shows he was familiar with the military
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locator service and was himself a former mem-
ber of the armed forces. Nor did respondent or
Mrs. Evrard notify the attorney, whom the re-
spondent knew and selected for Mrs. Evrard, to
terminate his efforts in procuring her a divorce
from Lawrence Buckler. In short, the evidence
and the reasonable inferences therefrom lead
inescapably to the conclusion that respondent
knew when he married Mrs. Evrard that her
former marriage had not been terminated by the
death of her husband or by a decree of divorce.

Iv.

The actions for which respondent was
charged transpired prior to his election. Since
his election, respondent has served responsibly
in his position as judge of the Perry Circuit
Court. [***56] Based on evidence introduced

by the respondent, the hearing officer found
that:

"Respondent has a good to excel-
lent reputation as a Judge and is
held in high regard as such by
Judges and Attorneys of Southern
Indiana."

It is commendable that respondent has con-
ducted the Perry Circuit Court in accordance
with the Code of Judicial Ethics. It is unfortu-
nate that respondent did not adhere to the same
high standards when he was a candidate.

Impressed by respondent's service upon the
Perry Circuit bench, the majority opinion has
chosen to ignore or disregard [*469] facts in
the record which demonstrate respondent's guilt
as charged.

Respondent's post-election conduct might
be considered in mitigation of punishment upon
finding of guilt, but it should not be considered
in deciding guilt or innocence of the acts
charged.

It is my belief the record as a whole sus-
tains three of the charges against respondent.
These transgressions are of such serious nature
that this Court should not in good conscience
ignore them. At a very minimum, this Court
should issue a public reprimand to respondent
and should consider a definite period of sus-
pension.  Only then would we announce
[***§7] with judicial vehemence that the of-
fice of circuit judge is not yet a prize in a race
where no holds are barred.



Page |

- LexisNexis’

LEXSEE 816 N.E.2D 1138

Caution

As of: Oct 20, 2010
GEORGE PABEY, Appellant/Cross-Appellee (Plaintiff below), v.

ROBERT A. PASTRICK, AND THE LAKE COUNTY BOARD OF
ELECTIONS AND REGISTRATION, Appellees/Cross-Appellants
(Defendants below), LONNIE RANDOLPH, AND A. Santos, Appel-

lees (Defendants below).

No. 45504-0401-CV-14

SUPREME COURT OF INDIANA

816 N.E.2d 1138; 2004 Ind. LEXIS 705

August 6, 2004, Decided

SUBSEQUENT HISTORY: Rehearing denied
by Pabey v. Pastrick, 2004 Ind. LEXIS 720
(Ind., Aug. 24, 2004)

PRIOR HISTORY: [**1] Appeal from the
Lake Superior Court, No. 45D10-0305-MI-007.
The Honorable Steven King, Special Judge. On
Petition To Transfer from the Indiana Court of
Appeals, No. 45A04-0308-CV-425.

Pabey v. Pastrick, 2004 Ind. LEXIS 51 (Ind,
Jan. 9, 2004)

COUNSEL: FOR APPELLANT/CROSS-
APPELLEE (GEORGE PABEY): Bruce A.
Kotzan, Indianapolis, IN, Nathaniel Ruff, Mer-
rillville, IN, Carmen Fernandez, Hammond, IN.

FOR AMICI CURAI (ATTORNEY GEN-
ERAL OF INDIANA): Steve Carter, Attorney
General of Indiana, Gary Damon Secrest, Chief
Counsel, Frances Barrow, Deputy Attorney
General, Doug Webber, Deputy Attorney Gen-
eral, U-Jung Choe, Deputy Attorney General,
Gordon White, Deputy Attorney General.

FOR APPELLEE/CROSS-APPELLANT
(ROBERT A. PASTRICK): George T. Patton
Jr., Indianapolis, IN, Bryan H. Babb, Indian-
apolis, IN, Theresa M. Ringle, Indianapolis, IN.

FOR APPELLEE/CROSS-APPELLANT
(LAKE COUNTY BOARD OF ELECTIONS
AND REGISTRATION): James L. Wieser,
Schererville, Indiana.



Page 2

816 N.E.2d 1138, *; 2004 Ind. LEXIS 705, **

JUDGES: Dickson, Justice. Shepard, C.J., and
Rucker, J. concur. Boehm, J., dissents with
separate opinion in which Sullivan, J., concurs.

OPINION BY: Dickson

OPINION
[*1140] Dickson, Justice.

Plaintiff/appellant George Pabey is appeal-
ing from a judgment denying relief in an elec-
tion contest. We reverse.

[**2] The primary election for the Democ-
ratic nomination for the office of mayor of the
city of East Chicago, Indiana, took place on
May 6, 2003. The candidates were incumbent
Robert Pastrick and challengers George Pabey
and Lonnie Randolph. The results of that elec-
tion were:

Pastrick 4,083
Pabey 3,805
Randolph 2,289

At trial, Pabey sought to have all of the ab-
sentee ballots declared invalid or, in the alter-
native, to have the election invalidated and a
new election ordered. Judgment for Respondent
Robert A. Pastrick (hereinafter "Judgment") at
99.

Following careful consideration of exten-
sive testimony in this election contest, Judge
Steven King, regular judge of the LaPorte Su-
perior Court and appointed by this Court as
Special Judge to conduct these proceedings,
issued a 103-page judgment that included com-
prehensive findings of fact and conclusions of
law that are most impressive. We express our
profound appreciation and admiration to the
special judge for his excellent work, especially
given the compressed time schedule that the
Election Contest Statute requires and apparent

efforts by some to interfere with the proceed-
ings.

Of the 8,227 votes personally cast on [**3]
election day, Pabey received 199 more votes
than Pastrick. But of the 1,950 absentee ballots,
Pastrick defeated Pabey by 477 votes, produc-
ing a 278-vote final victory for Pastrick. The
trial court concluded that Pabey had proven
“that a deliberate series of actions occurred"
that "perverted the absentee voting process and
compromised the integrity and results of that
election.” Judgment at 9. The judge found "di-
rect, competent, and convincing evidence that
established the pervasive fraud, illegal conduct,
and violations of elections law" and proved the
"voluminous, widespread and insidious nature
of the misconduct.” /d. at 92.

Notwithstanding the overwhelming evi-
dence of election misconduct, however, Judge
King was cautious regarding his authority to
order a special election under the circum-
stances. He noted that "Indiana election law
provides little insight into the appropriate rem-
edy available in this proceeding. Case authority
on election contests provides virtually no guid-
ance for circumstances where widespread mis-
conduct has impacted the absentee ballots cast
in an election." /d. at 95. The judge perceived
that he was not authorized by statute to order a
special election [**4] because Pabey's evi-
dence was only able to prove the invalidity of
155 actual votes, and because this was 123
votes short of the 278-vote difference that sepa-
rated Pabey and Pastrick, Judge King reluc-
tantly concluded that Pabey had failed to ade-
quately establish that the proven deliberate se-
ries of actions "make it 'impossible' to deter-
mine which candidate received the highest
number of votes." Id. at 100.

Perceiving his authority as a trial judge to
be thus constrained, Judge King nevertheless
[*1141] noted that "relief from the May, 2003,
primary election results lies in the province of
the Indiana Court of Appeals or Supreme
Court." Judgment at 99. In fact, he quoted from
the Mississippi Supreme Court's decision in
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Rogers v. Holder, 636 So. 2d 645, 650 (Miss.
1994), as follows:

Disenfranchisement of a significant number
of voters may create sufficient doubt as to the
election results to warrant a special election,
even absent evidence of fraud. Invalidation of
more than thirty percent (30%) of the total
votes cast is generally sufficient to require a
special election. However, even where the per-
centage of total votes cast is small, if attended
by fraud or willful [**S5] violations of the
election procedure, the Court will order a new
election without reservation.

Judgment at 98-99 (citations omitted, em-
phasis supplied in Judgment). Noting that
19.2% of the 10,177 total votes case in the East
Chicago election came from 1,950 absentee
ballots, of which 7.9% were invalidated, Judge
King observed that the "Mississippi approach is
appealing given the rampant election abuse that
occurred here. The remedy of special election .
.. would serve the public's interest in the cer-

tainty of the election results at issue." Judgment
at 3, 99,

We note that, while election procedures are
normally matters for legislative determination,
this Court declared almost seventy years ago:

We are clear, however, that elections do not
"belong to the political branch of government,”
if by that term is meant the legislative branch of
the government. Elections belong to the sover-
eign people. The qualifications of electors and
other matters concerning elections are pre-
scribed by the Constitution. The Legislature
may set up machinery for the conduct of elec-
tions, and delegate to ministerial or executive
agencies the duty of conducting elections, and
may prescribe the [**6] procedure by which
elections may be contested, so long as they stay
within their constitutional powers, and such
procedure conforms to the law, such steps and
procedure will be governed by the legislative
rules prescribed. But courts have inherent
power to protect the sovereign people, and

those who are candidates for office or claiming
title to or rights in an office from fraud or
unlawfulness . . . .

State ex rel. Nicely v. Wildey, 197 N.E. 844,
847, 209 Ind. 1, 8-9 (Ind 1935) (emphasis
added).

Pabey initiated this appeal and sought
emergency transfer to this Court under Indiana
Appellate Rule 56(A). Transfer was denied with
the effect that jurisdiction over the appeal re-
mained in the Court of Appeals. Pastrick then
filed a motion to dismiss the appeal for lack of
jurisdiction. (Appellant, Pabey's Pet. to Trans.
at 4). The Court of Appeals, over the dissent of
Judge Baker, issued an order summarily grant-
ing Pastrick's motion to dismiss with prejudice.
Pabey again sought, and this time we granted,
transfer. Pabey v. Pastrick, 2004 Ind. LEXIS 51
(Ind. Jan. 9, 2004).

|

The Court of Appeals did not state its ra-
tionale for dismissing [**7] the appeal with
prejudice. However, we found neither of the
two grounds argued in Pastrick's motion to
dismiss to have been persuasive and therefore
granted transfer.

In his motion to dismiss, Pastrick argued
that by not requesting preparation of the tran-
script of the evidentiary hearing and the exhib-
its introduced by the other parties, Pabey failed
in his duty to present [*1142] a complete re-
cord as required by Indiana Appellate Rule
9(F)(4). (Appellee Pastrick's Br. in Resp. to
Pet. to Transfer at 3-4). For that reason, he
asked that the appeal be dismissed or, at a
minimum, that Pabey be ordered to cause a
transcript of the hearing to be prepared along
with the exhibits of all parties.

Appellate Rule 9(F)(4) provides in relevant
part;

The Notice of Appeal shall designate all
portions of the Transcript necessary to present
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fairly and decide the issues on appeal. If the
appellant intends to urge on appeal that a find-
ing of fact or conclusion thereon is unsupported
by the evidence or is contrary to the evidence,
the Notice of Appeal shall request a Transcript
of all the evidence.

Pabey did not request that the court reporter
prepare a transcript of the evidentiary hearing.
In defense [**8] of his decision not to request
a transcript of the evidentiary hearing, Pabey
stated that no transcript was necessary because
he "does not contend that these findings are un-
supported by the evidence or that a conclusion
is unsupported by the evidence or contrary to
the evidence." (Resp. to Motion to Dismiss
Appeal at 4). He argued that his specifications
of error do not rely on evidence outside the trial
court's findings. /d. Indeed, the Statement of
the Facts in Pabey's brief states: "The Special
Judge entered substantial and comprehensive
findings of fact which Pabey adopts as his
statement of the facts in this case." (Appellant's
Br. at 4). Pabey then cites frequently to the
court's findings throughout his brief. Pastrick
does not identify any references in Pabey's
brief to facts outside those found by the trial
court.

In re Walker, 665 N.E.2d 586 (Ind. 1996),
is instructive in this regard. Transfer was
granted in Walker "to encourage litigants and
reviewing courts to employ efficient appeal
procedures." Jd. at 588. The Court noted that
the appellate rules in effect at the time required
an appellant to transmit only those parts of the
[**9] record that are necessary for review of
the issues to be asserted upon appeal. /d. at
588. This Court addressed the merits of the ap-
peal, even though no transcript had been filed
as part of the record, where the appellants ac-
cepted the trial court's findings of fact and ar-
gued that those findings did not support the
trial court's judgment. Id. at 588-89.

Even if Appellate Rule 9(F)(4) required Pa-
bey to submit a transcript, dismissal with
prejudice was not the appropriate remedy for

his noncompliance with the rule. Former Ap-
pellate Rule 7.2(C) set out the procedure for
modification or correction of an appellate re-
cord of proceedings, providing specifically that,
"Incompleteness or inadequacy of the record
shall not constitute a ground for dismissal of
the appeal or preclude review on the merits."
See Ben-Yisrayl v. State, 690 N.E.2d 1141 (Ind.
1997) (citing this language from the rule). That
language was not carried over into the new ap-
pellate rules that became effective in 2001, but
that omission was not intended to authorize
dismissal of an appeal based merely on the in-
completeness of the part of the record submit-
ted to the [**10] appellate court. After all, the
current Appellate Rule 49(B) provides that the
failure to include an item in an appendix "shall
not waive any issue or argument" and Rule
9(G) allows supplemental requests for tran-
scripts to be filed.

Alternatively, Pastrick argued that the ap-
peal should be dismissed because the trial court
lost jurisdiction over the election contest due to
its failure to hold a hearing within the time es-
tablished by statute. (Appellee Pastrick's Br. in
Resp. to Pet. to Transfer at 8). We reject Pas-
trick's [*1143] premise that the trial court
lacked jurisdiction.

It is true that in an election contest, "the
court shall fix a date within twenty (20) days
after the return day fixed in the notice to the
Contestee for the hearing on a contest." Ind
Code § 3-12-8-16. 1t has also been held that the
failure to comply with the requirements of the
election contest statutes generally requires dis-
missal. See, e.g., English v. Dickey, 128 Ind.
174, 27 N.E. 495 (1891) (right to contest elec-
tion forfeited where contestor, without assign-
ing reason therefor, requested and obtained
postponement of hearing to date outside statu-
tory deadline [**11} for hearing); Smith v.
King, 716 N.E.2d 963 (Ind. App. 1999) (hold-
ing generally the same), trans. denied; Kraft v.
King, 585 N.E.2d 308, 309-10 (Ind. Ct. App.
1992) (petition for election contest did not
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comply with statute and thus failed to invoke
jurisdiction of trial court).

In this case, however, Pastrick filed a mo-
tion to dismiss in the trial court on July 3, 2003.
He argued that the trial court lost jurisdiction
because the statutory deadline for the hearing
was July 2. On July 15, the court denied Pas-
trick's motion to dismiss. The court noted de-
lays in securing a judge to hear the case and
pointed out that the special judge who ulti-
mately tried the case was not appointed by this
Court until June 30. Moreover, the court ex-
plained that given the special judge's obliga-
tions in his own courtroom, which had been
fully scheduled through September, the special
judge's distance from the court in which this
case arose, and the many cases that had to be
continued so that the special judge could hear
this case, the election contest was heard as soon
as practicable.

The trial court ruled that these circum-
stances, and the lack of any compelling indica-
tion [**12] that Pabey was less than diligent in
moving the case forward, brought this case un-
der an exception to the twenty-day deadline
discussed in State ex. rel. Arredondo v. Lake
Circuit Court, 271 Ind 176, 391 N.E.2d 597
(1979). In Arrendondo, the trial court set a
hearing on an election contest petition for a
date within, but near the end of, the twenty-day
period allowed for by statute; yet a timely hear-
ing could not be held because the contestor's
motion for change of judge (filed ten days be-
fore the hearing deadline) was granted and the
new judge did not qualify in time to conduct a
hearing within the statutory period. 271 Ind. at
177-78, 391 N.E.2d at 598-99. The contestee
objected to the new judge proceeding to hear
the case beyond the twenty-day statutory period
and filed an original action to prevent further

proceedings. Denying the writ, this Court rea-
soned:

To extend [English v. Dickey] to a fact
situation such as the one at bar would, in our
opinion, be grossly inequitable and place a

great burden upon both an election contestor
and the trial court. A hearing might initially be
set near the end of the statutory time limit. If,
then, the [**13] trial court either deliberately
re-schedules the hearing beyond the limit or is
forced to do so because of extraordinary cir-
cumstances beyond its control, a diligent and
faultless contestor would forever be denied his
statutory remedy. Our laws must provide a de-
gree of flexibility to account for such situa-
tions. There can be no justification for closing
the judicial doors to a bona fide litigant when
the circumstances causing the delay are com-
pletely beyond his control.

271 Ind. at 178-79, 391 N.E.2d at 599. This
Court concluded that when there are "extraor-
dinary or unusual circumstances” that preclude
a contest hearing from being conducted within
the statutory twenty-day [*1144] period, "the
trial court will not automatically be divested of
jurisdiction so long as the hearing is had as
soon as practicable after the time limit." 271
Ind at 179, 391 N.E.2d at 599. "The contestor,
of course, must be diligent in his efforts and
must not utilize tactics to delay the hearing be-
yond the twenty-day period," the Court ex-
plained, but it also clarified that the contestor's
motion for change of judge filed ten days be-
fore the statutory deadline did not itself prevent
a [**14] timely hearing. 27/ Ind. ar 179, 391
N.E.2d at 599-600.

We agree with the trial court that Arren-
dondo applies here. Moreover, it is unclear why
Pastrick believes that his allegations of delay,
even if true, require dismissal of the appeal.
The trial court found the Arrendondo exception
applied, heard the election contest, and entered
a judgment. No allegation has been made that
Pabey's notice of appeal or appellant's brief was
late under the applicable appellate rules.

For the same reasons, we reject Pastrick's
claim on cross appeal that the trial court should
have dismissed the election contest complaint
as untimely.

1
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1

Pabey argues that "the pervasive fraud, ille-
gal conduct, and violations of elections law"
identified by the trial court, Judgment at 92, are
sufficient as a matter of law to establish the
requisite "deliberate act or series of actions oc-
curred making it impossible to determine the
candidate who received the highest number of
votes cast in the election." Ind. Code § 3-12-8-
2. Under the circumstances, he asks that the
results of the primary election be vacated and a
special election be ordered. (Appellant's Br.
[**15] at 24).

The evidentiary hearing in the trial court
spanned eight and one-half days and included
the testimony of 165 witnesses. Among the
findings and conclusions included in the trial
court's judgment are the following:

Petitioner George Pabey has satisfied his
burden to establish that a deliberate series of
actions occurred in the May 6, 2003 primary
election to determine the Democrat nominee
for the office of Mayor of the City of East Chi-
cago, Indiana. Those actions perverted the ab-
sentee voting process ' and compromised the
integrity and results of that election.

Judgment at 9 (footnoted added).

1 Indiana Code § 3-11-10-24 provides
that a voter who satisfies any of the fol-
lowing is entitled to vote by mail: (1) a
voter who will be absent from the county
on election day; (2) a voter who will be
absent from the precinct of the voter's
residence on election day because of ser-
vice in certain statutorily-prescribed elec-
tion day worker positions; (3) a voter
who will be confined on election day to
the voter's residence, to a health care fa-
cility, or to a hospital because of an ill-
ness or injury; (4) a voter with disabili-
ties; (5) an elderly voter; (6) a voter who
is prevented from voting due to the
voter's care of an individual confined to a

private residence because of illness or in-
jury; (7) a voter who is scheduled to
work at the person's regular place of em-
ployment during the entire twelve (12)
hours that the polls are open; or (8) a
voter who is eligible to vote under Ind.
Code ¢ 3-10-11 [relating to persons who
have moved not more than 30 days prior
to the election] or Ind Code § 3-10-12
[relating to persons who change resi-
dence from a precinct to another precinct
do not notify the county voter registra-
tion office of the change of address be-
fore election day].

The trial court made a most important
point in its Judgment in distinguishing
between the statutory requirements for
voting absentee by mail and voting ab-

sentee in person before an absentee voter
board:

It is emphasized . . . that without any
reason, any registered and qualified voter
may cast an absentee ballot prior to elec-
tion day in person before an absentee
voter board. .C. § 3-11-10-26.

Judgment at 8-9. As the court ob-
served, utilization of this alternative
might well have "served to eliminate
much of the mischief and fraud at issue"
in this matter. Id. at 9.

[**16] [Those] deliberate series of actions
included but are not limited to the following:

[*1145] a) a predatory pattern exercised
by Pastrick supporters of inducing voters that
were first-time voters or otherwise less in-
formed or lacking in knowledge of the voting
process, the infirm, the poor, and those with
limited skills in the English language, to en-
gage in absentee voting;

b) the numerous actions of Pastrick sup-
porters of providing compensation and/or creat-
ing the expectation of compensation to induce
voters to cast their ballot via the absentee proc-
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ess. Those actions primarily-but not exclu-
sively-involved the payment of money to voters
to be present outside the polls on Election Day.
The extensive evidence presented established
that, at the least thirty-nine separate individuals
... fell within the ambit of those activities that
engaged cash incentives to encourage absentee
voting;

c) the actions of various Pastrick supporters
who directed applicants for absentee ballots to
contact that Pastrick supporter when the appli-
cant received his or her absentee ballot and,
once called, to proceed to their home and,
though not authorized by law to do so, "assist"
the voter in completing [**17] the ballot;

d) the use of vacant lots or former resi-
dences of voters on applications for absentee
ballots 2

e) the possession of unmarked absentee bal-
lots by Pastrick supporters and the delivery of
those ballots to absentee voters;

f) the possession of completed and signed
ballots by Pastrick supporters who were not
authorized by law to have such possession;

g) the routine completion of substantive
portions of absentee ballot applications by Pas-
trick supporters to which applicants simply af-
fixed their signature;

h) the routine use of false representations-
usually the indication that the applicant "ex-
pected” to be absent from Lake County on May
6, 2003-by those Pastrick supporters who filled
out the substantive portions of applications and
by votes solicited by Pastrick supporters to vote

absentee to complete absentee ballot applica-
tions;

1) votes cast by employees of the City of
East Chicago who simply did not reside in East
Chicago; and j) a zealotry to promote absentee
voting that was motivated by the personal fi-
nancial interests of Pastrick supporters and, in
particular, city employees.

Id. at 9-11 (emphasis supplied in Judgment)
(footnote added).

2 An eligible voter who wishes to cast
an absentee ballot by mail submits an
"Application for Absentee Ballot" on a
form prescribed by the Indiana Election
Commission to the County Election
Board. The Board then provides the voter
with an absentee ballot. Judgment at 7-8.

[**18] The series of deliberate actions set
forth in [the above items (a) through (j)] impli-
cate various state laws concerning absentee bal-
lots [therein detailing various election and
criminal laws implicated, including various
violations constituting class D felonies].

Id at11-14.

It was common practice for those engaged
in the Pastrick absentee voter efforts to deliver
the completed absentee ballot applications that
they acquired to the Pastrick campaign head-
quarters. [*1146] There, the absentee ballot
applications were photocopied. Thereafter the
Pastrick campaign caused the original com-
pleted applications to be delivered to the offices
of the Lake County Election Board in Crown
Point, Indiana.

Id. at 15.

Rooted in the Pastrick campaign and its
weekly exhortations in meetings with Democrat
party precinct officials and city department
heads to 'encourage' absentee voting, Pastrick
confederates throughout the City of East Chi-
cago in the three to four month period preced-
ing May 6, 2003, engaged citizens in the absen-
tee voting process. That absentee voter drive as
played out in the testimony presented included
criminal conduct by Pastrick supporters but,
just as often, [**19] induced unwitting citi-
zens to engage in criminal conduct or violate
election laws,

Id. at 84.
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The commission of criminal acts by Pas-
trick supporters that included such activity as
their unauthorized possession of completed bal-
lots [a species of vote fraud defined by
Ind.Code 3-14-2-16(4) and (5)], the unauthor-
ized possession of unmarked ballots [a species
of "vote fraud" per Ind Code 3-14-2-16(6)],
their presence while voters marked and com-
pleted their absentee ballots [a species of 'vote
fraud' per Ind Code 3-14-2-16(3) and a viola-
tion of Indiana Code 3-11-10-1.5], and the di-
rect solicitation of a vote for cash all yielded
absentee votes which respondent Pastrick con-
cedes are invalid.

Id. at 84-85 (bracketed comments and em-
phasis in original).

The East Chicago Democrat mayoral pri-
mary may be a "textbook" example of the chi-
canery that can attend the absentee vote cast by
mail: examples of instances where the supervi-
sion and monitoring of voting by Pastrick sup-
porters and the subsequent possession of ballots
by those malefactors are common [**20]
herein. Those illegalities came with a side order
of predation in which the naive, the neophytes,
the infirm and the needy were subjected to the

unscrupulous election tactics so extensively
discussed.

Id at 89,

It is apparent that a political subculture ex-
ists in Lake County which views the political
machinations at issue with a "wink and a smile"
and "business as usual."

Id at91.

The routine and cavalier use of "absence
from Lake County" on election day, a reason
often supplied and checked by the Pastrick
supporter himself [as opposed to the registered
voter] of the absentee ballot applications, is the
common predicate to the most insidious and
widespread of the abuse tactics exposed here:
the predatory approach to the unwitting.

Id. at 91 (bracketed comments in Judg-
ment). The appellate briefs filed on behalf of
Pastrick do not challenge or dispute any of
these findings.

The trial court was also cognizant of the
difficulties faced by Pabey in discovering and
presenting evidence to support his claims.

Given the voluminous, widespread and in-
sidious nature of the misconduct proven, to-
gether with the sheer number of voters im-
pacted by that misconduct, [**21] petitioner
Pabey, his legal counsel, and amateur investi-
gators faced a herculean task of locating and
interviewing absentee voters, visiting multi-
family dwellings and housing projects, gather-
ing and combing through voluminous election
documents, and analyzing, comparing, sifting
and assembling the information [*1147] nec-
essary to present their case. . . . In short, the
time constraints that govern election contests,
primarily designed to serve important interests
and needs of election officials and the public
interest in finality, simply do not work well in
those elections where misconduct is of the di-
mension and multi-faceted variety present here.

Id at 92-93. Commenting on the "reluc-
tance [of] voters to candidly discuss the cir-
cumstances surrounding their absentee vote,"
the judge observed: "It is wholly natural, of
course, that voters would be reluctant to expose
themselves to potential criminal liability. . . .
Id at 93. The judge also noted that, in the
course of the trial, several Pastrick supporters
were involved in various attempts to influence
or prevent witnesses' testimony, id. at 94, in-
cluding instructing a witness to "feign a lack of
knowledge on the witness [**22] stand." Id. at
87.°

3 At the conclusion of the final judg-
ment, the trial court noted that it had re-
ferred to Lake County Prosecutor Ber-
nard Carter details regarding conduct of
several specific Pastrick supporters who
had threatened and/or otherwise at-
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tempted to influence testimony of wit-
nesses in this case, and further noted that
the court had taken "appropriate action"
with respect to a Lake County judge who
reportedly was indicating to prospective
witnesses that they did not have to testify
unless they had been paid a $§ 20.00 wit-
ness fee. Judgment at 101-103.

Indiana law provides two methods to exam-
ine the results of elections: an election "re-
count" and an election "contest." See Ind. Code
9§ 3-12-6-1 et seq. (recount) and 3-12-8-1 et
seq. (contest). Pabey originally challenged the
results of the ptimary under both of these stat-
utes. However, he subsequently dropped his
request for a recount and his recount petition
was dismissed with prejudice. (Br. of Appellee,
[**23] Pastrick at 2). As such, what is at issue
in this proceeding is solely an election "con-
test" under Indiana Code § 3-12-8-1 et seq. We
will refer to the election contest chapter of the
Indiana Code as the "Election Contest Statute."

The Election Contest Statute provides that
“the court shall determine the issues raised by
the petition and answer to the petition." Jnd.
Code § 3-12-8-17(b). As relevant to the issue
before us, both section 2 of the statute, which
prescribes the grounds upon which an election
may be contested, and section 6, which desig-
nates the required content of a petition to con-
test an election, contain substantially similar
language specifying that an election may be
contested on the following grounds:

(1) The contestee was ineligible.

(2) A mistake occurred in the printing or
distribution of ballots used in the election that
makes it impossible to determine which candi-
date received the highest number of votes.

(3) A mistake occurred in the programming
of a voting machine or an electronic voting sys-
tem, making it impossible to determine the

candidate who received the highest number of
votes.

(4) A voting [**24] machine or an elec-
tronic voting system malfunctioned, making it
impossible to determine the candidate who re-
ceived the highest number of votes.

(5) A deliberate act or series of actions oc-
curred making it impossible to determine the
candidate who received the highest number of
votes cast in the election.

Ind. Code § 3-12-8-2; see also Ind Code §
3-12-8-6(a)(3). Pabey contested the results of
the East Chicago mayoral primary pursuant to
subsection (35), that is, that a deliberate series of
actions had occurred [*1148] that made it im-
possible to determine the candidate who had
received the highest number of votes cast in the
primary, to which we will refer hereafter as the
"Deliberate Actions" ground.

The statutory language in the Deliberate
Actions ground presents various difficulties in
interpretation. It is not susceptible to literal in-
terpretation and application. For example, the
phrase "deliberate acts or series of actions" is
unclear because it could be interpreted to mean
conscious human behavior. In addition, the
phrase "number of votes cast" literally includes
both legal and illegal votes. Finally, the in-
tended application [**25] and methodology
prescribed by the phrase "impossible to deter-
mine" is not apparent from the text, and has
never been construed by the appellate courts of
Indiana. Because of these ambiguities, judicial
construction is required.

While this Court has the inherent power to
protect voters and candidates from election
fraud and unlawfulness, Nicely v. Wildey, 197
N.E. at 847, the legislature "may set up ma-
chinery for the conduct of elections," id, and
we prefer to exercise our authority within the
constraints of the Indiana Election Contest
Statute.

The process of statutory construction is guided
by well-recognized principles. "Our objective
in statutory construction is to determine and
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effect the intent of the legislature." Matter of
Lawrance, 579 N.E.2d 32, 38 (Ind. 1991). We
do not presume that statutory language "is
meaningless and without a definite purpose”
but rather seek to give effect "to every word
and clause." Combs v. Cook, 238 Ind. 392, 397,
151 N.E.2d 144, 147 (1958). "Where possible,
every word must be given effect and meaning,
and no part is to be held meaningless if it can
be reconciled with the rest of the [**26] stat-
ute." Hall Drive Ins, Inc., v. City of Fort
Wayne, 773 N.E.2d 255, 257 (Ind. 2002). We
must assume that the language employed in a
statute was used intentionally. Burks v. Boler-
jack, 427 N.E.2d 887, 890 (Ind. 1981). We
"will presume that the legislature did not enact
a useless provision." Robinson v. Wroblewski,
704 N.E.2d 467, 475 (Ind. 1998). In interpret-
ing a statute, we must seek to "give it a practi-
cal application, to construe it so as to prevent
absurdity, hardship, or injustice, and to favor
public convenience." Baker v. State, 483
N.E2d 772, 774 (Ind. Ct. App. 1985). When
deciding questions of statutory interpretation,
appellate courts need not defer to a trial court's
interpretation of the statute's meaning. Elmer
Buchta Trucking, Inc. v. Stanley, 744 N.E.2d
939, 942 (Ind. 2001).

In addition, this Court has long held that
statutes providing for contesting elections
"should be liberally construed in order that the
will of the people in the choice of public offi-
cers may not be defeated by any merely formal
or technical objections." Tombaugh v. Grogg,
146 Ind. 99, 103, 44 N.E. 994, 995 (1896);

[**27] see also Hadley v. Gutridge, 58 Ind.
302, 309 (1877).

The trial court noted that the statutory "de-
liberate act or series of actions" language does
not require the conduct to be a species of "vote
fraud," a criminal act, or otherwise proscribed
by law. Judgment at 83. The legislature cannot
have intended that any "act or series of actions"
can trigger a special election. Of course, the
conduct of every election campaign will in-

volve an "act or series of actions" by candi-
dates, political parties, and election officials
alike. Standing alone, the phrase "act or series
of actions" is ineffectual. The statute further
requires that, to support an election contest and
to justify a special election, the act or actions
must be "deliberate.” Ind. Code §¢§ 3-12-8-2(5),
-6(a)3)(E). Used in this context, the noun "de-
liberate" means "considered or [*1149]
planned in advance with a full awareness of
everything involved; premeditated”" or "done or
said on purpose; intentional." American Heri-
tage Dictionary, Second College Edition (1982)
at 378. But such a qualification would likewise
apply to the ordinary purposeful but lawful ac-
tivities of candidates [**28] and political par-
ties in the election process. Thus understood,
the phase standing alone would lack any defi-
nite purpose and would be meaningless, con-
trary to the rules of statutory construction noted
above.

The statutory language adds one further
qualification, however. It requires that the de-
liberate acts or series of actions must result in
"making it impossible to determine the candi-
date who received the highest number of votes
cast in the election." Ind. Code §§ 3-12-8-2(5),
-6(a)(3)(E). Interpreting the phrase "deliberate
act or series of actions” so as to have the pur-
pose and meaning intended, we conclude that it
requires the acts or series of actions to be delib-
erate in the sense of being purposeful in that the
actor or actors knew or reasonably should have
known that such conduct would "make it im-
possible” to determine the candidate receiving
the most votes.

As to the phrase "votes cast in the election"
used in the statute, the plain meaning demon-
strates that the legislature meant to restrict this
ground to votes actually cast and not to include
potential votes that were not actually cast.
However, by the word "votes," the legislature
could not [**29] have meant it to include votes
illegally cast. To impose such a meaning would
render ineffectual the purpose of the statute.

Y
YA
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More than a century ago, this Court recognized
that the "true gravamen of the case, whatever
may be the ground of contest, is 'the highest
number of legal votes." Dobyns v. Weadon, 50
Ind 298, 302 (1875) (emphasis omitted). We
hold that the word "votes," as used in the
phrase "highest number of votes," means legal
votes.

The last and most challenging issue relating
to the Deliberate Acts ground is the application
and methodology intended by the phrase "im-
possible to determine.” The trial judge focused
on individual ballots to determine whether Pa-
bey proved to a mathematical certainty that
there existed a number of invalid votes cast that
equaled or exceeded Pastrick's margin of vic-
tory. While recognizing the appeal of granting
"some form of relief to petitioner, given the
direct, competent, and convincing evidence that
established the pervasive fraud, illegal conduct,
and violations of elections law," Judgment at
92, the trial court believed:

[A] court is not free to engage in specula-
tion as to whether the will of the electorate
[**30] has been served or to impose . . . its
subjective determination as to whether it is
"impossible" to determine which candidate re-
ceived the most votes in an election. Objective
factors established by the evidence must guide
that determination.

Id. at 97 (emphasis in original). The trial
court declared 155 votes to be invalid but con-
cluded "that those invalid votes were the result
of a series of deliberate actions that do not
make it impossible to determine which of the
candidates" received the most votes. Id. at 101.
This construction is unnecessarily restrictive
and incorrect.

The last four grounds for a special election
quoted above from section 2 and subsection
6(a)(3) of the Election Contest Statute each
contain the "making it impossible" qualifica-
tion. Of these four, clearly the last one, the De-
liberate Actions ground, specifying conduct in

the nature of purposeful behavior, is in stark
contrast to the first three, which encompass in-
advertent human error or device malfunction.
[*1150] This distinction is significant. The oc-
currence and resulting consequences of print-
ing, distribution, or programming mistakes, or
machine/system malfunctions, referred to in the
prior three [**31] grounds are likely to be as-
certainable with relative objectivity.

In contrast, the disruptive effects of deliber-
ate conduct committed with the express pur-
pose of obscuring the election outcome based
on legal votes cast is likely to be more invidi-
ous and its results difficult to ascertain and
quantify. Schemes that seek to discourage
proper and confidential voting or that endeavor
to introduce unintended or illegal votes into the
outcome will inevitably produce outcome dis-
tortions that defy precise quantification. Fur-
thermore, the grounds of mistake and malfunc-
tion are distinguished by the absence of delib-
erate human efforts to thwart true election re-
sults, and are generally not obscured by the ma-
terial witnesses' self-interest or desire to avoid
criminal self-incrimination. With its enactment
of the Deliberate Actions ground in the Elec-
tion Contest Statute, the legislature expressly
intended to provide the remedy of a special
election not merely for inadvertent mistakes
and malfunctions, but also for deliberate con-
duct. In construing the language of these sub-
sections, we must interpret and apply them in
such a manner as to achieve the effect intended.
As to the Deliberate Actions [**32] ground,
the legislature could not reasonably have in-
tended to immunize obviously corrupt elections
where the resulting distortion of an election
outcome could not be precisely traced and
mathematically determined.

On the other hand, the mere occurrence of
conduct by one or more persons who knew or
reasonably should have known that the conduct
would make it impossible to determine the can-
didate receiving the most valid votes, but which
deliberate conduct does not affect the outcome
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of an election, would be inconsistent with the
language "makes it impossible to determine the
candidate who received the highest number of
votes" and thus cannot be a valid ground re-
quiring a special election. We are convinced
that this language was intended to require that
the results of an election contested under the
Deliberate Actions ground may not be set aside
and a special election ordered unless the delib-
erate acts or series of actions succeed in sub-
stantially undermining the reliability of the
election and the trustworthiness of its outcome.

We therefore hold that the burden upon a
challenger seeking a special election under the
Deliberate Actions ground in subsections 2(5)
and 6(a)(3)(E) of [**33] the Election Contest
statute is to conclusively demonstrate (a) the
occurrence of an act or series of actions by one
or more persons who knew or reasonably
should have known that such conduct would
make it impossible to determine which candi-
date receives the most legal votes cast in the
election, and (b) the deliberate act or series of
actions so infected the election process as to
profoundly undermine the integrity of the elec-
tion and the trustworthiness of its outcome. * A
special election should be ordered only in rare
and exceptional cases.

4 Under these subsections, a contestor
need not prove to a mathematical cer-
tainty that the number of invalid votes
equaled or exceeded the contestee's mar-
gin of victory, but such proof would of
course be sufficient to warrant relief.

This methodology applies only to the "de-
liberate acts or series of actions" in subsections
2(5) and 6(a)(3)(E), but not to the same phrase
as used based on mistakes and malfunctions
stated in the grounds set forth in subsections
2(2)-(4) [**34] [*1151] and 6(a)(3)(B)-(D).
The methodology utilized by the trial court
here, requiring a mathematically sufficient
number of resulting invalid ballots to be dem-
onstrated, is appropriate to a proceeding under

subsections 2(2)-(4) and 6(a)(3)(B)-(D) of the
Election Contest Statute.

In the present case, the undisputed trial
court findings establish the occurrence of a de-
liberate series of actions that "perverted the ab-
sentee voting process and compromised the in-
tegrity and results of that election." Judgment at
9. The court found that this scheme subjected
"the naive, the neophytes, the infirm and the
needy"” to "unscrupulous election tactics," id. at
89, that there was "convincing evidence that
established the pervasive fraud, illegal conduct,
and violations of elections law," id., and that
the misconduct was "voluminous, widespread
and insidious." /d. at 92.

When as here an election is characterized
by a widespread and pervasive pattern of delib-
erate conduct calculated to cast unlawful and
deceptive ballots, the election results are inher-
ently deceptive and unreliable. Widespread cor-
ruption of this nature has a high probability of
producing untold improper votes and unreliable
[**35] election results by coercing or intimi-
dating citizens to vote in disregard of their own
preferences and by manipulating them into vot-
ing when they would otherwise not vote at all.
The effectiveness and breadth of such a scheme
is inherently difficult to quantify. The opportu-
nities for positive proof of individual ballot im-
proprieties will inevitably be relatively few in
comparison with the actual impact of such ef-
forts.

The trial court findings abound with in-
stances of concerted, purposeful efforts such as
"a predatory pattern exercised by Pastrick sup-
porters," Judgment at 9; "weekly exhortations
in meetings," id. at 84; and "direct solicitation
of a vote for cash," id at 85 (emphasis in
Judgment). As found by the trial judge, the de-
liberate series of actions in the campaign
"compromised the integrity and the results" of
the election. Jd at 9. The magnitude, perva-
siveness, and widespread effect of the deliber-
ate series of actions found in this case leads to
but one conclusion. The Pastrick campaign cer-
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tainly knew or consciously intended that the
results of their conduct would so inhibit oppos-
ing votes and inject invalid favorable votes as
to profoundly undermine [**36] the integrity
of the election and the trustworthiness of its
outcome. And this objective was clearly
achieved. Given the exceptional facts and cir-
cumstances of this case, any other conclusion is
inconceivable.

In view of the uncontested factual findings
of the trial court, we conclude that Pabey has
established that a deliberate series of actions
occurred making it impossible to determine the
candidate who received the highest number of
legal votes cast in the election and that the trial
court erred in denying Pabey's request for a
special election. * While this remedy will be
appropriate only rarely and under the most
egregious circumstances, it is compelled by the
facts of this case.

5 Indiana Code 3-12-8-17(e) specifies
that a special election ordered in an elec-
tion contest "shall be conducted in the
precincts identified in the petition in
which the court determines that . . . the
deliberate act or series of actions oc-
curred." Because the statute requires the
petition for an election contest to "iden-
tify each precinct or other location in
which the act or series of actions oc-
curred," Ind. Code § 3-12-8-6(c) (empha-
sis added), a special election may be
generally ordered without limitation to
specific precincts where, as here, the pe-
tition alleges that "the acts and series of
actions . . . occurred in each and every
one" of the thirty-three (33) precincts in
the City of East Chicago. Appellant's
Appendix at 128.

[**37] [*1152] I

Pastrick contends that even if the actions
found by the trial court to have occurred make
it impossible to determine the candidate who

received the highest number of votes cast in the
election, a special election is not a permissible
remedy. He points to the remedy section of the
Election Recount Statute which provides:

(a) A contest shall be heard and determined
by the court without a jury subject to the Indi-
ana Rules of Trial Procedure.

(b) The court shall determine the issues
raised by the petition and answer to the peti-
tion.

(c) After hearing and determining a petition
alleging that a candidate is ineligible, the court
shall declare as elected or nominated the quali-
fied candidate who received the highest number
of votes and render judgment accordingly.

(d) If the court finds that:

(1) A mistake in the printing or distribution
of the ballots;

(2) A mistake in the programming of a vot-
ing machine or an electronic voting system; or

(3) A malfunction of a voting machine or
an electronic voting system; makes it impossi-
ble to determine which candidate received the
highest number of votes, the court shall order

that a special election be conducted under IC 3-
10-8.

[**38] (e) The special election shall be
conducted in the precincts identified in the peti-
tion in which the court determines that:

(1) Ballots containing the printing mistake
or distributed by mistake were cast;

(2) A mistake occurred in the programming
of a voting machine or an electronic voting sys-
tem; or

(3) A voting machine or an electronic vot-
ing system malfunctioned.

Ind. Code § 3-12-8-17. The omission, Pas-
trick argues, from subsections (d) and (e), of
any mention of "deliberate act or series of ac-
tions . . . making it impossible to determine
which candidate received the highest number of



Page 14

816 N.E.2d 1138, ¥; 2004 Ind. LEXIS 705, **

votes" indicates that the Legislature did not in-
tend that a special election be a remedy under
such circumstances.

Our analysis on this point requires a review
of the legislative history of the Election Contest
Statute and decisions of the Indiana Court of
Appeals interpreting it. The modern form of the
Election Contest Statute was enacted in 1986. It
authorized eligible parties to contest elections
on grounds of (1) irregularity or misconduct by
election officials, (2) ineligibility of a candi-
date, and (3) "mistake or fraud in the official
count of the votes. [**39] " Ind Code §§ 3-
12-8-2, -6 (1986 Supp.). The Statute did not
provide a special election as a remedy. See Ind.
Code § 3-12-8-17 (1986 Supp.). In 1988, the
first and third of those grounds were deleted
such that the Election Contest Statute was ap-
parently available only to contest elections on
grounds of ineligibility of the candidate. 1988
Pub. L. 10, §§ 153, 155. The remedy section
remained unchanged. See Ind. Code § 3-12-8-
17 (1988). In 1989, the Statute was amended to
authorize eligible parties also to contest elec-
tions on grounds that "a mistake occurred in the
printing or distribution of ballots [making] it
impossible to determine which candidate re-
ceived the highest number of votes." 1989 Pub.
L. 10, §§ 12, 13; Indiana Code § 3-12-8-2, -6
(1989 Supp.). The 1989 amendments also
added a special election remedy for the first
time but only in the precincts where the mis-
takenly printed or distributed ballots were cast.
Id., § 14; Ind. Code § 3-12-8-17 (1989 Supp.).

[*1153] Despite the elimination of the
grounds of irregularity or misconduct [**40]
by election officials and mistake or fraud in the
official count, an unsuccessful primary candi-
date in a 1991 primary election sought to file an
election contest on those bases. The Court of
Appeals held that, notwithstanding the 1989
legislative changes, a candidate could challenge
an election based on fraud under the Election
Contest Statute. Hatcher v. Barnes, 597 N.E.2d
974 (Ind Ct. App. 1992). 1t reasoned that

"fraud of all kinds is abhorrent to the law, and
if one person sustains injury through the fraud
of another, courts have jurisdiction to afford a
proper remedy" for fraud. Id at 976. The court
also stated that it did not know why the legisla-
ture took fraud out of the election contest stat-
ute, but that it was "convinced that [the Legis-
lature] did not do so with any intention of pre-
cluding candidates from public office from a
remedy if fraud indeed occurred." Id at 977.
See also Kraft v. King, 585 N.E.2d 308, 311
(Ind. Ct. App. 1992) ( Sullivan, J., dissenting).

Hatcher was the last word on the subject
until 1999 when the Statute was amended in
two places to authorize eligible parties also to
[**41] contest elections on grounds that "[a]
deliberate act or series of actions occurred mak-
ing it impossible to determine the candidate
who received the highest number of votes cast
in the election" and to specify this as one of the
grounds that may be included in a petition to
contest an election. 1999 Pub. L. 176, § 100;
Ind. Code § 3-12-8-2, -6 (1999 Supp.). In 2004,
after this case had reached this Court, the legis-
lature corrected an apparently inadvertent
omission by amending section 17(d) of the
Election Contest Statute to conform with sub-
sections 2(5) and 6(a)(3)(E) which had been
adopted in 1999, to expressly provide that a
special election could be ordered in such cir-
cumstances. 2004 Pub, L. 14, § 161.

Based upon this history, we conclude that
eligible parties are authorized to contest elec-
tions on grounds of intentional misconduct un-
der the Election Contest Statute and that the
court has authority to order that a special elec-
tion be conducted where it finds that the occur-
rence of a deliberate act or series of actions
makes it impossible to determine which candi-
date received the highest number of votes.

v

The Lake County Election [**42] Board by
cross appeal challenges the trial court's deter-
mination that certain votes of the 155 absentee

528
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ballots cast in the primary are invalid because
they had been cast by individuals "who applied
to vote absentee by mail and made a false rep-
resentation to the Lake County Election Board
concerning the reason they were entitled to vote
in that manner." Judgment at 87. There are 55
ballots that fall into this category. The Lake
County Election Board contests the conclusion
that these votes should not be counted.

We noted in footnotes 1 and 2, supra, sev-
eral of the provisions of law applicable to this
claim. Indiana Code § 3-11-10-24 provides that
a voter who satisfies certain specified condi-
tions is entitled to vote by mail. Among these
conditions are the following: that the voter will
be "absent from the county on election day; . . .
absent from the precinct of the voter's residence
on election day because of service in certain
statutorily-prescribed election day worker posi-
tions; confined on election day to the voter's
residence, to a health care facility, or to a hos-
pital because of an illness or injury; . . . [is] an
elderly voter; . . . [or] [**43] is scheduled to
work at the person's regular place of employ-
ment during the entire twelve (12) hours that
the polls [*1154] are open." Id. A voter falling
into one or more of these categories who
wishes to cast an absentee ballot by mail sub-
mits an "Application for Absentee Ballot" on a
form prescribed by the Indiana Election Com-
mission to the County Election Board. The
Board then provides the voter with an absentee
ballot.

The County Election Board argues that the
trial court erred in invalidating the votes in
each of these 55 instances where the subject
voter simply indicated on the ABS-1 Form of
Application for Absentee Ballot that he or she
would be absent from the County on Election
Day, thus serving as a basis for Voting by Mail,
when, in fact, the individual was not actually
absent from the County on Election Day.

As discussed in Part II above, our ultimate
resolution of this case does not rest on the
mathematical comparison of votes invalidated

to Pastrick's final victory margin. Instead, it
rests on the trial court's unchallenged findings
and conclusions of pervasive and widespread
deliberate conduct that "perverted the absentee
voting process and compromised the integrity
[**44] and results of that election." Judgment
at 92. The total number of absentee votes in-
validated by the trial court is not determinative.
Our conclusion is not altered whether the num-
ber of invalidated absentee ballots is 155 as
found by the trial court, or 100, as urged by the
Lake County Election Board.

Conclusion

We reverse the trial court's determination
denying a special election and remand to the
trial court with directions to promptly order a
special election by issuing a writ of election
pursuant to Indiana Code § 3-10-8-3, and for
all further proceedings consistent with this
opinion. Any Petition for Rehearing must be
actually received by the Clerk of Courts not
later than ten calendar days following the date
of this opinion, notwithstanding provisions to
the contrary in Indiana Appellate Rule 54(B).

Shepard, C.J., and Rucker, J. concur.
Boehm, J., dissents with separate opinion in
which Sullivan, J., concurs.

DISSENT BY: Boehm

DISSENT
Boehm, J., dissenting.

I respectfully dissent. In my view, the con-
trolling question is not whether election law
violations occurred. The trial court found they
did, and that finding was plainly supported by
[**45] the evidence. But the central issue here
is whether the corruption was the cause of the
election result. The presence of corruption,
even if "widespread," is no basis to upset an
election and nullify the votes of the electorate if
a majority of untainted votes supported the
winning candidate. As the majority opinion



Page 16

816 N.E.2d 1138, *; 2004 Ind. LEXIS 705, **

spells out in some detail, the trial court found
election law violations, and they were not lim-
ited to a few isolated instances. But the stan-
dard set forth in Indiana law for overturning an
election it is that it is "impossible to determine
the candidate who received the highest number
of votes." Ind. Code § 3-12-8-2 (1999). The
trial court, like the majority, read "the highest
number of votes" to mean legitimate votes. The
trial court, despite the portions of the judgment
quoted by the majority, found that the plaintiffs
failed to carry their burden of establishing that.

The trial court's finding, like any fact determi-
nation, is reversible only if clearly erroneous.
Infinity Prods. v. Quandt, 810 N.E.2d 1028,
1031 (Ind. 2004) (slip op. at 5) (quoting Bus-
sing v. Ind. Dept of Transp., 779 N.E.2d 98,
102 (Ind. Ct. App. 2002), [**46] trans. denied).
I believe that the trial court carefully analyzed
these complex facts, and its finding is correct
on this record. The trial court found the statute
to require that [¥1155] the plaintiffs establish,
by a preponderance of the evidence, that the
"deliberate acts" rendered it "impossible" to
determine who got the most legitimate votes. |
think that is the correct reading of the statute,
and I believe it is the same reading the majority
gives it. I also believe that reading makes
sense. If corruption is widespread but has no
effect on the election result, neither the public
nor the parties should be put to the trouble of
redoing the election. This does not mean the
plaintiffs had to prove enough individual in-
stances of unlawful votes to tip the election. It
does mean that they needed to prove that the
unlawful practices made it more likely than not
that the result of the election, measured by law-
ful votes, was unknowable. There are a number
of ways that a statistician might attempt to es-
tablish that it was a more probable than not that
the deliberate acts affected the result. Here the
trial court's judgment turned on its finding that
there was no such showing. Neither plaintiffs
[**47] nor the majority show how, on this re-

cord, the trial court was incorrect, much less
clearly erroneous.

The majority concludes that it is irrelevant
to the result here whether the trial court was
correct in finding 155 invalid votes, rather than
100. 1 believe the trial court's calculations of
invalid votes were excessively generous to the
plaintiffs, and I do not agree that it is irrelevant.
Fifty-five of the 155 ballots the trial court
found invalid were defective only because they
were based on an absentee affidavit that stated
that the voter expected to be absent from the
county on election day, but in fact the voter
was in Lake County on that day. I believe it is
common practice, and permissible, to vote by
absentee ballot if there is any chance that vot-
ing on election day will not be possible. In to-
day's commercial world, many people are un-
sure of their schedules and vote absentee to be
sure they exercise their franchise, even if they
know they may indeed be present on election
day. To be sure, others may abuse that privilege
and vote absentee in order to work at the polls
in another precinct, or for other less valid rea-
sons. But as long as the voter votes only once,
and in [**48] the precinct in which he or she is
eligible, I would not disenfranchise that voter
as the trial court did. The reason I believe this
issue is relevant is that the conclusion that the
legitimate votes are "impossible” to tally obvi-
ously turns on how close the election was. If
over one third of the invalid ballots were in fact
valid, it obviously affects the margin the plain-
tiffs need to overcome (increasing it from 278
to 333). But importantly, it also alters the per-
centage of irregular absentee ballots proven
from 8.2% (155 of 1950) to 5.1%. It also in-
creases the percentage of absentee ballots that
were cast properly. The net result is, as the trial
court found even without this adjustment,
plaintiffs have not shown that the result of the
election is more likely than not undetermined.

I also believe the majority's standard for ju-
dicial intervention in an election is problematic.
The statute as written provides a relatively ob-
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jective standard: are enough votes tainted that it
is more likely than not that the result of the
election, measured by lawful ballots, is un-
known. The majority puts an essentially subjec-
tive patina on this test and calls for a new elec-
tion whenever wrongdoing [**49] "profoundly
undermines the integrity of the election and the
trustworthiness of its outcome." This seems to
me to invite courts to exercise essentially dis-
cretionary authority to alter election results that
they deem undermined. Given that many Indi-
ana trial judges are selected by partisan elec-
tion, it seems an unwise expansion of the quite
limited standard selected by the legislature, and
one calculated to lead to claims of improper
judicial interference with the electoral process.

[*1156] The majority's reliance on State
ex rel. Nicely v. Wildey, 197 N.E. 844, 209 Ind
1 (1935) is misplaced. That case stated that
elections do not "belong" to the legislature. /d.
at 847-48. But neither Nicely nor any of the
cases it cites for that proposition suggests that
the legislature cannot prescribe processes for
challenging election results. They do stand for
the proposition that a writ of guo warranto may
be a vehicle to challenge an officeholder's right
to office, even if there are also statutory reme-
dies. If it can be shown that the officeholder did
not receive the most votes, he or she may be
removed by that traditional common law writ
proceeding, even [**50] if there are also statu-
tory remedies that might be invoked. See, e.g.,
State ex rel. Waymire v. Shay, 101 Ind. 36, 37
(1885). But that does not suggest, as the major-
ity implies, that the courts have unfettered au-
thority to disregard legislative standards if, as
here, a plaintiff invokes a statutory procedure.
The election contest remedy provided by Indi-
ana statute is specific in what must be shown
and when it must be shown, and neither Missis-
sippi case law nor Indiana precedent provides
any basis for disregarding the statutory stan-
dards if a statutory challenge is raised. More-
over, if quo warranto had been attempted, it
would require essentially the same showing
that the statute demands for an election contest:

proof that Pabey received the greater number of
legitimate votes. As this Court put it in
Waymire, "Whatever form the contest may as-
sume, the pivotal question is, Who received the
highest number of votes?" Id. at 38.

The difficulties the plaintiffs faced in prov-
ing their case were substantial, but are in my
view no reason to upset an election. To be sure,
plaintiffs here labored under severe constraints,
but those constraints are [**51] imposed by
statute and are designed to prevent judicial in-
terference with electoral results except in the
most extreme circumstances. Indiana law re-
quires an election contest, as opposed to a re-
count, to be filed within seven days after the
election. I.C. § 3-12-8-5 (1998). The matter is
to be heard within twenty days after notice of a
contest is served. 1.C. § 3-12-8-16. This very
short timetable undoubtedly imposes limits on
the access to information and discovery that is
available in more conventional lawsuits. But
there is a very good reason why the election
laws require this very expedited resolution of
election disputes, even at the cost of sacrificing
the court's normal opportunities for fact find-
ing. There are many other remedies for the ac-
tions complained of in addition to setting aside
an election. These include criminal prosecution
of those who violate the law. As the entire na-
tion painfully learned in the 2000 presidential
contest, protracted election disputes leave the
leadership and governance of the body politic
in question. Upsetting an election thus visits a
penalty on all citizens of the affected electorate,
[**52] not just the wrongdoers.

In sum, the legislature has provided that the
election stands if, after disregarding the votes
shown to be tainted, there is no showing that
the result is unknown. The majority cites au-
thorities under other statutes that suggest a
lower threshold of proof may be sufficient to
overturn an election. I believe under our stat-
utes Indiana courts have no business imposing
a higher standard on the electorate. The trial
court faithfully carried out the charge given to
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timelines, this Court would create a late ballot vacancy (which is treated differently
than an early vacancies). This vacancy, unlike an ¢arly vacancy, could not be filled
according to Plaintiff. Thus a candidate could, by avoiding the challenge deadline,
create a “free-ride” for himnself/herself. This would be abhorrent to good public
policy.

IT IS THEREFORE, ORDERED, ADJUDGED AND DECREED by the
Court that Petitioner’s request for Preliminary Injunction is denied.

SO ORDERED this 26th day of October, 2007.

/m%g

THOMAS ALEVIZDS
JTUDGE

<c: Teffrey Gunming, Esq,
Robert C. Szilagyi, Bsq.
Robett J. Behler
Joseph Brekke
Clerk
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