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23-1-17-1 Official comments

A short title for the BCL was included for convenience of reference.



23-1-17-2 Official comments

The Commission recommended including the RMA's specific "reservation of powers' as prefer-
able to relying solely on the general "reservation of powers" provisions contained in IC 1-1-5-1
& -2. Seealso Official Comment to IC 23-1-17-3(a).



23-1-17-3 Official comments

(a) Subsection (a) is patterned after RMA 8§ 17.01, which reads, "This Act applies to all domes-
tic corporations in existence on its effective date that were incorporated under any genera statute
of this state providing for incorporation of corporations for profit if power to amend or repeal the
statute under which the corporation was incorporated was reserved.”

Recognizing the transitional problems that would result if the BCL had immediate mandatory
application, the Commission recommended a transitional period of sixteen months (April 1986 to
August 1987), during which domestic corporations, as well as foreign corporations transacting
business in Indiana, could become familiar with the new statute before they became automati-
cally subject to and governed by its provisions on August 1, 1987.

In addition, IND. P.L. 149-1986, § 66 (not codified in the BCL) establishes other transitional
rules generally designed to preserve the validity of corporate action taken prior to August 1, 1987
under statutes (principally the GCA) repealed as part of the legislation enacting the BCL. Most
important, IND. P.L. 149-1986, § 66(a)(1) provides that the repeal of any statute by the legisla-
tion enacting the BCL (except for penaty provisions of some repealed statutes, see IND. P.L.
149-1986, § 66(b)) does not affect

... the operation of the statute or any action taken under it before its repeal, including (without
limitation) the continuing validity of a corporation's articles of incorporation and bylaws, indem-
nification provisions for directors, officers, employees, and agents, resolutions of the board of
directors and shareholders, and corporate name ... to the same extent that any of these would
have been valid had the statute not been repeal ed.

The Commission recommended this transitional provision so that enactment of the BCL and the
concomitant repeal of the GCA would not cast doubt on the continuing validity of corporate
documents and actions taken under prior law, a decision that will have practical implications for
many Indiana corporations well into the future.

For example, under the BCL a greater or lesser quorum requirement for shareholder voting than
the majority requirement set by IC 23-1-30-6(a) must be set forth in a corporation’s articles of
incorporation. IC 23-1-30-6(a) & -8. Under the GCA, however, either the articles or the bylaws
could establish deviations from the GCA's shareholder quorum rule. 1C 23-1-2-9(g) (repealed
1986). Thetransitiona rule of IND. P.L. 149-1986, § 66(a)(1) will preserve the continued valid-
ity of a bylaw provision setting a differing quorum requirement that was adopted under the au-
thority of 1C 23-1-2-9(g), notwithstanding the repeal of the GCA. To take another example, the
BCL's requirements for share certificates differ somewhat from the comparable provisions of the
GCA. Compare IC 23-1-26-6 with IC 23-1-2-6(f). Because of IND. P.L. 149-1986, § 66(a)(1), a
corporation need not be concerned that existing share certificates that comply with IC 23-1-2-
6(f) but not with IC 23-1-26-6 have now been rendered invalid (though certificates issued hereaf-
ter should conform to the rules established by the BCL).

However, once a corporation becomes subject to the BCL, IND. P.L. 149-1986, § 66(a) does not
permit it to adopt new articles of incorporation or bylaw provisions, or to take other corporate
action in the future (except pursuant to an existing, "grandfathered" authorization provision), that



was authorized by the GCA but is not authorized by the BCL. In other words, except for the
preservation of the continuing validity of existing articles and bylaw provisions and other exist-
ing corporate authorizations or actions, IND. P.L. 149-1986, § 66(a) does not allow a corporation
to "choose" in the future whether it will be governed by the GCA or the BCL. See also IC 23-1-
17-3(e) and Officia Comment.

Certain other transitional rules of IND. P.L. 149-1986, § 66 are discussed in the Officia Com-
ments to BCL sections dealing with the subject matter of the rule involved.

After July 31, 1987, all domestic corporations then in existence or formed thereafter, and (with
certain exceptions) al foreign corporations then or thereafter authorized to do business in Indi-
ana, became subject to the BCL. (The exceptions are foreign banking, surety, trust, safe deposit,
raillroad, insurance, and building and loan corporations, which do not need to obtain a certificate
of authority from the Secretary of State under the BCL to transact business in Indiana because
they are governed by specia corporation statutes. See IC 23-1-49-1.) The genera rule that all
corporations would be subject to the BCL follows the RMA position that the RMA should ulti-
mately be made fully applicable to all existing corporations as well as to all new corporations
formed after the effective date of the statute, and that the repeal of existing corporations statutes
should accompany the enactment of the new act. MODEL BUSINESS CORP. ACT ANN. 1797
(3d ed. 1985). It differs from the GCA approach, which gave domestic corporations incorporated
prior to 1929 the option to accept the terms and provisions of the 1929 GCA. Thus, while the
GCA repealed al other for-profit corporation acts in effect prior thereto, the repeal

... only [went] so far as to prevent the incorporation of new corporations under those acts, but
[continued] all such acts to govern the corporations incorporated under such acts before March
16, 1929, being the date upon which [T]he Indiana General Corporation Act of 1929 was ap-
proved. Domestic for-profit corporations incorporated before March 16, 1929 [were] not re-
quired to come under the 1929 Act and [could] continue their corporate existence under the act
under which they were incorporated, but such corporations [were] granted the privilege and op-
portunity by 8 46 of the 1929 Act voluntarily to accept the 1929 Act and thus enjoy the exercise
of all its provisions. No precedent [existed] for this provision.

F.E. SCHORTEMEIER, INDIANA CORPORATION LAW 148 (1952).

In comparing the RMA and GCA approaches, the Commission concluded that, given the number
of existing Indiana corporations (estimated at the time to be approximately 200,000), it would be
unduly cumbersome and administratively unmanageable to require the filing of articles of accep-
tance by each corporation desiring to be governed by the BCL. Automatic applicability to all
existing corporations was also deemed preferable given the general consensus of the Commis-
sion that a single, uniform corporation statute was desirable, and that corporations would find the
provisions of the BCL advantageous, beneficial and consistent with the realities of modern cor-
porate practice.

The language of RMA 8 17.01 - qualifying the application of the new act to existing corporations
only "if power to amend or repeal the statute under which the corporation was incorporated was
reserved” - was deleted because it is solely instructional and substantively superfluous. If power
to amend or repeal the enabling corporate legisation was in fact reserved, recitation of the need



for such reservation is unnecessary. In considering the proposed deletion of this language, how-
ever, the Commission discovered that Indiana's "reserved power" clause applicable to the GCA,
found in IC 23-1-12-5 (repealed 1986), had ostensibly been repealed, effective July 1, 1978, by
IND. P.L. 2-1978, § 2325. Without a"reserved power" clause, there was some question whether
the BCL could be made mandatorily applicable to corporations formed under the GCA after July
1, 1978. It was learned, however, that the seeming repeal of 1C 23-1-12-5's "reserved powers'
clause reflected a clerical error made in the preparation and printing of IND. P.L. 2-1978, §
2325. To rectify the situation, the General Assembly enacted IND. CODE § 23-1-12-5.1, which
restates the "reserved power" clause applicable to the GCA and explains.

The purpose of the general assembly in enacting this section is to correct an error that was made
in the preparation of Acts 1978, P.L. 2, 8§ 2325. The general assembly finds and declares that the
inclusion of 1C 23-1-12-5 in the list of provisions to be repealed by Acts 1978, P.L. 2 was a
clerical error, and that the general assembly did not intend to repeal 1C 23-1-12-5 when it en-
acted Acts 1978, P.L. 2.

IC 23-1-12-5.1(b). This section was made effective retroactive to July 1, 1978.

(b) The Commission recognized that for various reasons, domestic corporations in existence
prior to the August 1, 1987 mandatory application date might want to avail themselves of the
rights, privileges and immunities afforded by the BCL before that date. Therefore, subsection
(b)'s "opt-in" procedure was added to make the BCL's provisions available to electing corpora-
tions as early as April 1, 1986. T he opt-in procedure required only a board resolution, without
need for shareholder approval. The resolution had to specify a date on which the BCL would be
applicable to the corporation, and then had to be filed with the Secretary of State before that date.

Once a domestic corporation took advantage of the early election procedure, the corporation was,
on the date specified in the corporate resolution, governed by all provisions of the BCL except
IC 23-1-18-3 (repealed 1986) (filing fees), IC 23-1-21 (repealed 1986) (incorporation) and IC
23-1-53-3 (repealed 1986) (annual reports). These provisions did not apply to any corporation
before August 1, 1987, both to give the Secretary of State's office a reasonable period of timein
which to adjust its prescribed corporate forms and internal office procedures to the BCL, and to
minimize the need for parallel administration of two corporation statutes during the transitional
period. During that period, prior law governing these matters - 1C 23-1-3 (incorporation), 1C 23-
1-8 (annual reports) and IC 23-3-2 (filing fees) - continued in effect. (Hence, a corporation or-
ganized during the transitional period that wished to be governed immediately by the BCL was
required to incorporate under the GCA and then opt-in to the BCL.)

(c) Subsection (c) specified that the GCA would not apply to corporations that elected early gov-
ernance by the BCL. In 1987, the subsection was amended to provide that such corporations
would also not be subject to IC 23-3-9 (a temporary statute, which expired August 1, 1987,
whose substantive provisions were essentially identical to the Business Combinations Chapter of
the BCL, IC 23-1-43).

(d) Subsection (d) was added in 1987, to provide that corporations that elected early governance
by the BCL would be subject to IC 6-8.1-10-9 (repealed 1986) and IC 22-4-32-22 (repeded
1986) as of the date they became subject to the BCL. These sections were added in 1987 to the



Indiana Revenue Code and the Indiana Employment Security Act, respectively, and replace prior
earlier statutory provisions dealing with notices to the Indiana Department of Revenue and the
Indiana Employment Security Division, respectively, on corporate dissolution. See IC 23-1-45-
2(f) and Official Comment.

(e) Subsection (e) was added in 1987 to clarify that once a corporation became subject to the
BCL, al references in its articles of incorporation to the GCA are automatically deemed refer-
ences to the BCL, unless otherwise determined by resolution [of] the board of directors. The
subsection makes it unnecessary for a corporation to amend its articles of incorporation simply to
change references to the GCA to the BCL. If, however, a corporation specifically wishes to re-
tain a GCA reference, it may do so by board resolution (without the need for shareholder ap-
proval). The resolution must then be filed with the Secretary of State, to avoid confusion on the
public records as to the meaning of the corporation’s articles of incorporation.

Subsection (e) should be read in conjunction with IND. P.L. 149-1986, § 66(a), which provides
that the repeal of any statute by the legislation enacting the BCL (except for penalty provisions
of some repealed statutes, see IND. P.L. 149-1986, § 66(b)) does not affect the operation of the
statute before its repeal, including the continuing validity of articles of incorporation and bylaw
provisions and other corporate action taken under the repealed statute. IND. P.L. 149-1986, §
66(a) thus permits a corporation to continue to operate under an articles or bylaws provision that
existed when the corporation became subject to the BCL and was authorized by the GCA, even if
the BCL does not authorize the provision in question. See IC 23-1-17-3(a) and Officia Com-
ment. Under subsection (e), if such a "grandfathered" articles of incorporation provision in-
cludes a specific reference to the GCA, the corporation's board of directors may adopt and file a
resolution stating that the subsection's general rule - i.e., that references in the articles to the
GCA now automatically refer to the BCL - does not apply to that "grandfathered" provision.

However (as discussed in the Official Comment to IC 23-1-17-3(a)), once a corporation becomes
subject to the BCL, neither subsection (e) nor IND. P.L. 149-1986, § 66(a) permits it to adopt
new articles of incorporation or bylaw provisions, or to take other corporate action in the future
(except pursuant to an existing, "grandfathered" authorization provision), that was authorized by
the GCA but is not authorized by the BCL. In other words, except for preservation of the con-
tinuing validity of existing articles and bylaw provisions and other existing corporate authoriza-
tions or actions, IND. P.L. 149-1986, § 66(a) does not, either by itself or in conjunction with sub-
section (e), alow a corporation to "choose" in the future whether it will be governed by the GCA
or the BCL.

Subsection (€)'s provision authorizing preservation of GCA references by board resolution can
also be useful in one other context. In some cases, a corporation may wish to preserve a particu-
lar definition or procedure, established by a reference in the corporation's articles of incorpora-
tion to the GCA or one of its statutory provisions, involving an areain which the BCL gives cor-
porations freedom to adopt articles of incorporation provisions of their choice. In these instances,
subsection (e)'s board resolution procedure gives a corporation a ssmple, shorthand way of pre-
serving a GCA definition or procedure that it still wishesto follow.



23-1-17-4 Official comments

This section tracks § 17.02 of the RMA. Under 1C 23-1-49-1, however, foreign banking, surety,
trust, safe deposit, railroad, insurance, and building and loan corporations, which are governed
by special corporation statutes, do not need to obtain a certificate of authority from the Secretary
of State under the BCL to transact businessin Indiana

Foreign corporations doing business in Indiana had no right to opt-in under the BCL prior to Au-
gust 1, 1987. However, foreign corporations involved in transactions with early-election domes-
tic corporations were required to comply with the provisions of the BCL governing such transac-
tions pursuant to IND. P.L. 149-1986, SECTION 67, which provides:

SECTION 67. (@) Notwithstanding the date specified in IC 23-1-17-4 (as added by this act) all
provisions of 1C 23-1-18 through IC 23-1-54 (as added by this act), relating to aforeign corpora-
tion's actions, transactions, or other dealings of any kind with or affecting a domestic corporation
or the domestic corporation's shareholders apply to the foreign corporation on and after the date
specified in aresolution of the board of directors of the domestic corporation under 1C 23-1-17-
3(b) (as added by this act), if the domestic corporation elects, under IC 23-1-17-3, to have IC 23-
1-18 through 1C 23-1-54 (except for 1C 23-1-18-3, IC 23-1-21, and IC 23-1-53-3) apply to the
corporation before August 1, 1987.

(b) This SECTION expires August 1, 1987.



23-1-17-5 Official comments

This section has no RMA counterpart. Because of the scope and importance of the BCL and its
significant departures from both the RMA and the GCA, the Commission believed that Official
Comments would be helpful to the bench and the bar in determining the underlying reasons, pur-
poses and policies of the BCL, and as a guide in its construction and application. In this section,
the General Assembly specifically authorized and accorded "official” status to these Officid
Comments. In addition, these BCL Official Comments were formally "recognized as an official
guide to the construction and application” of the BCL by a House Concurrent Resolution adopted
in the 1988 session of the Indiana General Assembly. IND. H. CON. RES. 101 1988.

Because the BCL is based primarily on the RMA, the Commission hereby adopts and incorpo-
rates by reference, as part of its Official Comments to the BCL, the "Official Comments" to the
1984 version of the RMA adopted and approved by the Committee on Corporate Laws of the
Corporation, Banking and Business Law Section of the American Bar Association. As noted in
the Introduction to the BCL Official Comments, references herein to "Official Comments' mean
these Official Comments prepared by the Commission; the Official Comments to the RMA are
called "RMA Official Comments,” and are usually cited by reference to the section of the RMA
to which they relate.

To the extent RMA provisions have been adopted in the BCL, the RMA Official Comments
should be read together with the BCL Official Comments printed here. However, as also noted in
the Introduction to the BCL Official Comments, where statements in the two sets of Comments
are inconsistent the BCL Official Comments control, even if the BCL statutory provision being
discussed is substantively identical to the corresponding RMA provision.

From time to time, the Business (formerly Corporate) Law Survey Commission ("Commission™)
revises the commentary to reflect amendments to the BCL. These revisions are designed to en-
sure BCL commentary reflects the current state of the BCL.



23-1-18-1 Official comments
Subsection (f)

The phrase "or by any of its officers’ of subsection (f)(1) replaces the RMA language "by its
president, or by another of its officers' because the phrase "any of its officers" includes a corpo-
ration's president.

Subsections (g) and (h)

Subsections (g)(2) and (h) were added to allow an attorney in fact to sign documents filed under
this article for an officer. The power of attorney need not be notarized, but must be maintained
with the corporate records.

Subsection (k)

The phrase "and any franchise tax, license fee, or penalty required by this Act or other law,"
which appears at the end of this subsection in the RMA, was deleted since the BCL does not im-
pose franchise taxes and any applicable license fees are generally not collected by the Secretary
of State. Further, no monetary penalty imposed by the BCL or other law is collectible by the
Secretary of State.

Subsection (m)

Subsection (m) allows electronic filing of documents with the Secretary of State.



23-1-18-2 Official comments

(a) Unlike the corresponding RMA provision, subsection (a) does not include "an application for
acertificate of existence" among the list of documents for which the Secretary of State is author-
ized to prescribe a mandatory form.

The GCA provided that most documents required to be filed by a corporation could be submitted
in the form prepared by the corporation, if such forms substantially conformed with GCA re-
guirements and were accepted by the Secretary of State. See, e.g., IC 23-1-3-2 (articles of incor-
poration); IC 23-1-4-5 (articles of amendment); 1C 23-1-11-4 (application for admission of afor-
eign corporation). An exception to the general rule was IC 23-1-8-1, which required annua re-
ports of both foreign and domestic corporations to be submitted on the form prescribed by the
Secretary of State.

The RMA generally follows the GCA approach, but adds mandatory form requirements for for-
eign corporation applications for certificates of authority to transact business and certificates for
withdrawal, and for applications for certificates of existence.

With respect to the two foreign corporation applications, the Commission recommended the
RMA approach, believing mandatory forms were advisable given (a) the volume of foreign cor-
poration applications received by the Secretary of State, and (b) the likely unfamiliarity of for-
eign corporations with Indiana requirements for these applications. The mandatory use of stan-
dardized forms by foreign corporations should ensure the submission of complete applications.
The Commission also determined that, given the number of annual reports filed by both foreign
and domestic corporations, continuing the GCA's mandatory form requirements for such reports
would be justified if the Secretary of State so requires.

However, with respect to applications for a certificate of existence (see IC 23-1-18-9), the Com-
mission believed that the pre-existing informal practice with respect to certificates of good stand-
ing was preferable. Under GCA practice, certificates of good standing could be obtained without
formal application, simply by making a request to the Secretary of State by letter, by telephone
or in person. The Commission believed the corporate and legal community had become accus-
tomed to this simplified procedure and that requiring a mandatory application for certificates of
existence under the BCL would be unduly cumbersome. The Secretary of State retains discre-
tion, however, to require that a particular request be submitted in writing.

The Commission also added to the last sentence of subsection (@) the phrase "and the form so
states' following the words, "If the secretary of state so requires.” The Commission believed that
if the use of a certain form was mandatory, fairness dictated that this requirement be stated on the
form itself.



23-1-18-3 Official comments
Subsection (a)

Regardless of a corporation's decision under 1C 23-1-17-3(b) to elect early coverage of the BCL,
the fees prescribed in this section were not applicable until the BCL's mandatory application date
of August 1, 1987. Prior to that date, the filing fees set out in IC 23-3-2 applied.

The new fee schedule eliminates both (a) the per share fee assessed under the GCA for authoriza-
tion or increase of shares for domestic corporations and (b) calculation of the "Indiana shares"
formula for foreign corporations. The Commission's review of other states fee schedules re-
vealed that Indiana was one of the few states maintaining the per share fee, which imposed sub-
stantial fees on corporations engaging in major transactions such as public offerings. Given the
absence of per share feesin most other States, the Commission believed that preserving such po-
tentialy large filing fees discouraged corporations from remaining domesticated in Indiana when
they went public.

The Commission also learned, however, that Indiana's basic filing fees were lower than in most
other States, and that there had not been a general increase in corporate filing fees in Indiana
since 1971. The Commission believed that these facts, coupled with the elimination of per share
fees, justified a modest across-the-board fee increase in 1985. These fees are reviewed periodi-
cally and updated as necessary.

In 1988, the "catch-all" fee provision (formerly subdivison (26), now subsection (28) was
amended to clarify (1) that the Secretary of State has authority routinely to issue other certifi-
cates without additional fee (such as a "certificate of incorporation” upon the filing of articles of
incorporation), pursuant to internal procedures that the Secretary of State may establish and mod-
ify in his discretion; (2) that the "other document[s] required or permitted to be filed" can in-
clude requests for a "certification certificate" and other special certificates for a $30.00 fee (ex-
cept for any certificates issued by the Secretary of State without charge under any internal proce-
dures that may be in effect at a given time); and (3) that a $30.00 fee is also charged for a re-
guest, under IC 23-1-18-9(b)(7), for "other facts of record” in the Secretary of State's office.

A "certification certificate” is a separate certificate, normally issued only if requested, certifying
the authenticity of a copy of a document on file. Under subsection (d), certification is normally
done by affixing a certification stamp to the reverse side of the last page of the document being
certified. But a party may also request a separate "certificate" certifying the authenticity of the
copy, which will be issued for a separate $30.00 fee. The 1988 amendments also amended sub-
section (d) to clarify that certification is normally done by affixing a certification stamp and I1C
23-1-18-8 to clarify that either a certification certificate or stamp constitutes "conclusive evi-
dence" that adocument ison file.

Other special certificates would include any certificate a person may request to verify that a par-
ticular fact exists of record or that a particular document has been filed. For example, a person
who wants a certificate that articles of merger were filed on a given date may request such a cer-
tificate for the $30.00 fee specified in subsection (a)(28) without requesting (under subsection
(d)) a certified copy of the articles of merger themselves. Another example would be a certifi-



cate that, after due and diligent search of the records, a given corporation does not exist or a
given filing has not been made.

A request for "other facts of record under section 9(b)(7) of this chapter” typically arises when a
party applies for a so-caled "long form™ certificate of existence or authorization--i.e., one that
seeks, in addition to the items listed in 1C 23-1-18-9(b)(1)-(6), every filing on record for a given
corporation. Imposition of the $30.00 fee is not limited, though, to situations where a party re-
quests al other facts of record: A request for any record facts beyond those listed in subdivi-
sions (1) through (6) of IC 23-1- 18-9(b) is subject to the $30.00 fee. Under subdivision (27),
however, the fee for applications for a certificate of existence or authorization that do not request
any "other facts of record" is $15.00.

Though the RMA Official Comments indicate that the RMA isintended to eliminate "certificates
of incorporation and similar documents," see MODEL BUSINESS CORP. ACT ANN. § 1.25(b)
(3d ed. 1985), the authority to issue such certificates (either routinely pursuant to internal proce-
dures of the Secretary of State's office, or upon request and for an additional fee) permits the
Secretary of State to respond to the prevailing expectations and reasonabl e requests of the corpo-
rate and legal communities at any given time. Under IC 23-1-18-8, however, "conclusive evi-
dence" that a document is on file with the Secretary of State requires that a copy of the document
be certified with either a certification certificate or stamp.

Subsection (c)

In addition to minor stylistic changes, the second sentence of the corresponding RMA subsection
was amended to specify "the nonprevailing party" as the entity from which the service of process
fee could be recovered.

Subsection (d)

The increase in fees for copying and certifications was deemed justified to cover the increased
costs of providing such services since the 1971 adoption of the GCA's fee provisions for these
services.

In 1988, subsection (d) was amended to reflect that certification by the Secretary of State is nor-
mally done simply by placing an official certification stamp on the reverse side of the last page
of the document. The 1988 amendments to subsection (a)(26) (currently (a)(28)) clarify, how-
ever, that a party may also request (for an additional $30.00 fee) a separate certification certifi-
cate; and the 1988 amendments to 1C 23-1-18-8 clarify that either form of certification consti-
tutes "conclusive evidence' that the origina document ison file.



23-1-18-4 Official comments

(8 (2) Subdivision (a)(2), as enacted, replaces RMA language reading, "at the time specified in
the document as its effective time on the date it is filed." Consistent with a corporation's inability
to establish aretroactive effective date, this amendment was recommended to prohibit the same
practice with respect to the effective time of a document. This subsection does authorize, how-
ever, the specification of a delayed effective time on the date the document is filed.

(b) For two reasons, the BCL states that a document that specifies a delayed effective date but no
effective time on that date will be effective at "12:01 am. on that date," rather than "at the close
of business on that date" as provided in the RMA. First, the Commission believed that specifying
adefinite time would avoid the uncertainty and potential for disputes inherent in the RMA provi-
sion. Second, the Commission thought the general commercial expectation when parties specify
a delayed effective date, but do not specify a particular effective time on that date, is that a
document will be effective immediately on that date, not at the "close of business.”

The GCA permitted a delayed effective date of up to 30 days, but only for a merger or consolida-
tion. See IC 23-1-5-4. The BCL expands the delayed effective date period to 90 days, and per-
mits use of delayed effective dates for any document filed with the Secretary of State.



23-1-18-5 Official comments

(c) Subsection (c) in the RMA provides that the effective date of articles of correction relates
back to the original effective date of the corrected document "except as to persons relying on the
uncorrected document and adversely affected by the correction.” The Commission added the ad-
verb "reasonably"” before the word "relying” to require that the reliance alleged by the "adversely
affected" person is objectively reasonable. Consistent with this amendment, the clause "or when
reliance ceased to be reasonable, whichever first occurs' was added to the end of the last sen-
tence of this subsection. The intent of both changes is to prevent one cognizant of the error from
taking unfair advantage of the mistake to the detriment of the corporation.



23-1-18-6 Official comments

(a) Asdiscussed in the RMA Official Comments, the Secretary of State's filing responsibilities
are ministerial, limited to determining whether a document complies with the act's requirements
for filing rather than making a more general finding that the document otherwise "conforms to
the law." See MODEL BUSINESS CORP. ACT ANN. § 1.25 (3d ed. 1985). The GCA, by con-
trast, included a"conformsto law" finding by the Secretary of State as a condition to hisfiling of
a variety of corporate documents. See, e.g., IC 23-1-2-6(b) (repealed 1986) (resolutions of the
board of directors determining the terms of a class or series of shares); IC 23-1-3-3 (repeded
1986) (articles of incorporation); 1C 23-1-4-6 (repealed 1986) (amendments to articles of incor-
poration); IC 23-1-5-2 (repealed 1986) (articles of merger).

(b) The RMA Official Comments to this subsection state that it is intended to eliminate "certifi-
cates of incorporation and similar documents.” See MODEL BUSINESS CORP. ACT ANN. 8
1.25(b) (3d ed. 1985). The BCL, however, contemplates that the Secretary of State may issue
such certificates (either routinely pursuant to internal procedures of his office, or upon request
and for an additional fee). This permits the Secretary of State to respond to the prevailing expec-
tations and reasonable requests of the corporate and legal communities at any given time. See IC
23-1-18-3(a) and Official Comment. Under IC 23-1-18-8, however, "conclusive evidence" that a
document is on file with the Secretary of State requires that a copy of the document be certified
with either a certification certificate or stamp.

(c) Subsection (c) inthe RMA gives the Secretary of State five days to return a document refused
for filing. The GCA, in IC 23-1-12-3 (repealed 1986), gave the Secretary of State ten days to
give notice of disapproval of any document and the reasons therefor. The Commission recog-
nized that in the vast majority of cases, the Secretary of State's office makes its determination as
to a document's compliance with statutory requirements within five days or less, and that there is
a continuing need for such rapid review. In some circumstances, however, additional time may
be needed. Accordingly, the Commission recommended preserving the ten-day rule of prior law.



23-1-18-7 Official comments

(b) The adverb "Summarily," which precedes the words "order the secretary of state to file the
document” in this RMA subsection, was deleted. In addition to the uncertainty as to what "Sum-
marily" means in these circumstances, the Commission did not want to authorize a court to ren-
der afina appealable decision as to the filing of a document without affording the parties the
formalities of a hearing if warranted under the circumstances. Prior law ( 1C 23-1-12-3) provided
that an appeal of the Secretary of State's disapproval of corporation documents would be tried de
novo by acircuit or superior court.



23-1-18-8 Official comments

This section is essentially identical to the corresponding RMA provision, but was amended in
1988 to reflect that either the Secretary of State's normal certification stamp or a separate certifi-
cation certificate is "conclusive evidence' that a document is on file. See IC 23-1-18-3(a) & (¢)
and Official Comments.

Unlike the parallel GCA provision (IC 23-1-12-1) (repealed 1986), this section does not provide
that the certificate is prima facie evidence of the facts appearing in the certificate. This change is
consistent with the ministerial nature of the Secretary of State's duties under the BCL and the
RMA.



23-1-18-9 Official comments

(a) The words "apply to" preceding the words "the secretary of state" in this RMA subsection
were replaced by the verb "request,” since the verb "apply” implies the use of a prescribed form
for obtaining certificates of existence. This change is consistent with IC 23-1-18-2(a), which de-
letes "an application for a certificate of existence" from the RMA's listing of documents for
which the Secretary of State is authorized to establish mandatory forms.

The BCL's "certificate of existence" replaces the "good standing” certificate. In Indiana, as in
many states, there was no statutory definition of "good standing,” making the significance of the
"good standing” certificate unclear and an occasional source of difficulty, particularly in the
preparation of opinions of counsel. The Commission believed that the corporate, financial and
legal communities would prefer the straightforward "certificate of existence”" as adopted and de-
fined in the BCL.

(b)) (2) & (b)(3) For purposes of clarity, subsection (b)(2) in the RMA was split into separate
subsections (b)(2) and (b)(3), dealing with domestic and foreign corporations, respectively.

(b) (5) The words "filed with" were substituted for the RMA phrase "delivered to" because the
former phrase more accurately describes the action with respect to annual reports that the Secre-
tary of State will certify in a certificate of existence or authorization.

(b) (7) An application for a certificate of existence or authorization that requests "other facts of
record” under subdivision (7) entails an additional fee under 1C 23-1-18-3(a)(26).



23-1-18-10 Official comments

This section's specification that "A person commits a Class A misdemeanor” departs from the
RMA approach, which provides that "A person commits an offense” and then sets forth in a
separate subsection the penal classification for the offense.

The Commission believed it appropriate to use in the BCL the pena classifications used in the
Indiana criminal code. The parallel GCA section, IC 23-1-10-5(b), provided, "A person who,
with intent to defraud, makes or files any unsworn, or fraudulent report, certificate, or statement
required to be filed by a corporation with the secretary of state commits a Class D felony." Class
D felonies presently carry a basic sentence of two years (with up to two years added for aggra-
vating circumstances and up to one year subtracted for mitigating circumstances, and a fine of
not more than $10,000. |C 35-50-2-7. Class A misdemeanors now carry a maximum sentence of
one year and a fine of not more than $5,000. 1C 35-50-3-2. Also, absent certain defined circum-
stances, the court may enter a judgment of conviction of a Class A misdemeanor even if the per-
son has committed a Class D felony. 1C 35-50-2-7.

For various reasons (including concern about the general problems of director and officer liabil-
ity), the Commission believed that felony status was more severe than these offenses merited,
and was an unwarranted addition to the scope of potential director and officer liability. The
Commission aso concluded that the general fraud section of the criminal code ( IC 35-43-5-4)
was sufficient to punish most conduct constituting a criminal offense, without making the filing
of false corporate documents a felony offense in itself.

Overall, the BCL represents a marked departure from prior Indiana corporate law with respect to
the imposition of fines and penalties, and generally decriminalizes director and officer miscon-
duct. For example, Chapter 10 of the GCA set forth the methods of punishing a corporation, its
directors and officers for misconduct or failure to comply with the numerous statutory duties. 1C
23-1-10-1 provided that a corporation that failed to perform any of the acts required to be done
by it under the GCA committed a class B infraction. While IC 23-1-10-2 prescribed statutory
civil liability of a director for the corporation's debts and contracts resulting from his assent to
specified corporate transactions, 1C 23-1-10-3 added civil and criminal liabilities of directors and
officers for their misfeasance, nonfeasance or malfeasance. As one commentator noted:

The purpose of [IC 23-1-10-1] isto give to the state of Indiana through the secretary of state, the
attorney general and the prosecuting attorney in the county in which the corporation has its prin-
cipa place of business, the power to bring a criminal action against the corporation to compel
compliance with the law. Obvioudly, the officials charged with the administration of the corpora
tion laws should be enabled to enforce compliance with them.

F.E. SCHORTEMEIER, INDIANA CORPORATION LAW 157 (1952).
The same rationale applied to the purpose of 1C 23-1-10-3.

Experience in Indiana indicates, however, that the threat of criminal prosecution is not an effec-
tive enforcement tool, since prosecution is rarely even commenced for violations of statutory
corporate obligations. Accordingly, the BCL (like the RMA) follows the national trend towards
decriminalizing corporate law violations, relying instead on administrative sanctions and civil



actions by shareholders or the corporation itself to ensure compliance with corporate law re-
guirements.

For example, under the BCL a corporation's noncompliance with statutory obligations (e.g., the
duty to file annual reports, or the obligation to maintain a registered agent and office in the State)
may result in its "administrative dissolution”, 1C 23-1-46-1, rather than the imposition of crimi-
nal or civil penalties. Because a corporation’s failure to observe filing and recording obligations
often reflects either an oversight by responsible corporate officers on the one hand, or an aban-
donment of the corporation by its owners on the other, the threat of penalties and fines for non-
compliance rarely serves the intended purpose. Administrative dissolution, by contrast, is atime
and cost-efficient means of bringing irregularities to the corporation's attention and providing it
with an opportunity to remedy the situation.

Similarly, while a director or officer who violates the trusts of his office may not be criminally
prosecuted under the BCL or the RMA, he may have to respond to an action for damages
brought by or in the right of the corporation alleging that a director has failed to meet the stan-
dards of conduct as prescribed by I1C 23-1-35-1, or that an officer's conduct falls below the judi-
cially-recognized duty of care owed to the corporation. With respect to director or officer mis-
conduct that might not result in monetary damage to either the shareholder or the corporation
(e.g., refusal to permit shareholder inspection of corporate records), the BCL authorizes appro-
priate equitable relief (e.g., court-ordered inspection under |1C 23-1-52-4).

In short, because of (a) the numerous objections heard by the Commission about the criminaliza-
tion of corporate law violations by corporations, directors and officers, (b) general concern about
director and officer liability, and (c) the general ineffectiveness of criminal penalties in this con-
text, the penalty provisions of the GCA have not been retained in the BCL.



23-1-19-1 Official comments

In general, the BCL contemplates a far more "ministerial™ function for the Secretary of State than
did the GCA. For example, under the BCL the Secretary of State has the power and duty to de-
termine if a document submitted for filing complies with the BCL's requirements for filing of
documents, but has no power or duty to make any genera finding that the document otherwise
"conformsto law." See IC 23-1-18-6(a) and Official Comment.



23-1-20-1 Official comments

The Commission retained the RMA's approach of providing a separate list of defined terms used
in the statute, and added this introductory section to state expressly that the definitions in this
chapter apply throughout the BCL. This clarification was thought advisable since certain other
definitions in the statute apply only to particular chapters of the BCL. See, e.g., IC 23-1-37-1
through -7 (Indemnification Chapter definitions); |C 23-1-42-1 through -4 (Control Share Acqui-
sitions Chapter definitions); 1C 23-1-43-1 through -17 (Business Combinations Chapter defini-
tions); 1C 23-1-44-1 through -7 (Dissenters Rights Chapter definitions).



23-1-20-4 Official comments

Subsection (3) of this section, "Placement of text in a separate or otherwise noticeable location,"
was added as an additional example of ensuring that text is "conspicuous.” While the statutory
list is nonexhaustive, the Commission thought it important to include this example becauseitisa
common corporate practice and generally accepted as a means of making certain language "con-
spicuous.”



23-1-20-7 Official comments
Subsection (a)

Because the Commission considered the original RMA provision ambiguous as to whether a
"transfer" of corporate indebtedness constituted a "distribution,” the word "transfer" was added
to clarify that a "distribution” includes not only the incurrence but also the transfer of indebted-
ness to or for the benefit of a shareholder. The Commission also recommended adding a cross
reference to IC 23-1-28, the chapter that sets forth the statutory standards governing distribu-
tions,

Subsection (b)

Subsection (b)(1) was added to clarify that compensation for services or reasonable payments
under aretirement or benefit program would not be considered a distribution under IC 23-1-28.
Subsection (b)(2) was added to clarify that a bona fide guaranty by a corporation for the benefit
of its shareholders (including corporate shareholders (e.g. a subsidiary guaranty)) would not be
considered a distribution under 1C 23-1-28. As clarified by the last sentence of subsection (b), it
was not the intent of this provision to imply that any payment or performance not falling under
the two situations described in subsection (b) would automatically be deemed a "distribution.”



23-1-20-10 Official comments

Though the term "corporation” is defined as an Indiana corporation subject to the BCL (see IC
23-1-20-5), the Commission added the adjective "domestic" in this section for contrast with the
section's use of the term "foreign corporation.”

The RMA listing in this section includes corporate entities governed by other statutes, e.g., not-
for-profit corporations and professional corporations. The Commission added subsection (3) to
ensure that the term "entity” would include other types of business organizations created by spe-
cial incorporation statutes but not specifically covered by any of the other enumerated items, e.g.,
|C 8-4-1-1 (applicable to railroads).



23-1-20-15 Official comments

Because the term "mail” is used throughout the BCL, the Commission added this definition to
specify the methods that satisfy various mailing requirements. The definition authorizes use both
of the United States Postal Service and of private carrier services regularly engaged in the com-
mercial delivery service business.



23-1-20-24 Official comments

The RMA definition of "shareholder" provides that, in addition to the registered owner of shares,
"shareholder” means "the beneficial owner of shares to the extent of the rights granted by a
nominee certificate on file with a corporation.” This language refers to 1C 23-1-30-4's authoriza-
tion of procedures under which a corporation may recognize as a "shareholder" a beneficia
owner of shares not registered in that person's name. However, since the term "nominee certifi-
cate" is not defined in either IC 23-1-20-24 or 1C 23-1-30-4, the RMA's "nominee certificate”
language was replaced by a cross-reference to 1C 23-1-30-4. In 1988, the cross-reference was
further clarified by substituting for "the nominee procedure” the words "a recognition procedure
or adisclosure procedure,” which are used in IC 23-1-30-4.



23-1-20-29 Official comments

(@) The Commission deliberately rejected the RMA exception to the written notice requirement,
i.e., "unless oral notice is reasonable under the circumstances.” This RMA exception, in addition
to being vague and an invitation to disputes, would also have been a significant departure from
prior Indiana law, which generally required written or printed notice. See, e.g., IC 23-1-2-9(e)
(written or printed notice required for shareholders meeting). Accordingly, the Commission de-
termined that oral notice should be permitted only if authorized by a corporation's articles of in-
corporation or bylaws. For instance, in a closely held corporation with the same persons occupy-
ing the roles of director, officer and shareholder, oral notice may be adequate in most circum-
stances. Conversely, a large, publicly-held corporation would not find oral notice an effective
means of communication to shareholders, but may consider it desirable to include ora notice
provisionsin its bylaws for certain specified communications among directors or officers.

(b) The clause "if otherwise in proper form under this article" was added to the first sentence of
subsection (b), because (a) some of the permitted methods contemplate oral notice, which will
only be proper at all under the BCL if authorized in a corporation's articles of incorporation or
bylaws, and (b) certain types of notices must meet other BCL requirements, see, e.g., IC 23-1-
44-12 (requirements for notice to dissenters).

The RMA words "or private carrier” following the words "or by mail" in subsection (b)(3) were
deleted because the definition of the term "mail" under 1C 23-1-20-15 includes delivery by pri-
vate carrier service.

(c) The RMA clause "if in a comprehensible form™" preceding the language "is effective when
mailed" in subsection (c) was deleted because the omitted clause's meaning is unclear, and would
have injected an unnecessary subjective element inviting disputes about the adequacy of notices
that otherwise comply with the BCL's specific and objective requirements.

The RMA words "mailed postpaid and" preceding the words "correctly addressed to the share-
holder's address" were aso deleted, since the definition of "mail” requires that postage be pre-
paid. See IC 23-1-20-15.

(d) The RMA language of subsection (d), reading "addressed to ... the corporation or its secre-
tary" was amended to read "addressed to ... the secretary of the corporation” to prevent the mail-
ing of a notice addressed merely to the corporation. Unless otherwise provided, notice to a cor-
poration should be addressed to the attention of the corporate secretary.

(e) The RMA's reference in this subsection to subsection (d) was deleted, because subsection (d)
(unlike subsection (c)) does not address effective dates of notice.

The RMA clause "if in a comprehensible form™" was deleted in subsection (e) for the same rea
sons it was deleted in subsection (c), supra.

(e) (2) The term "mailing" was used in place of the RMA language "deposit in the United States
Mail," and the words "or private carrier receipt” were added immediately following the word
"postmark," to reflect that private carrier delivery is included in IC 23-1-20-15's definition of
"mail." The RMA words "mailed postpaid and" following the word "if" were also deleted, since



IC 23-1-20-15 also defines "mail"” to require that postage be prepaid. Finally, the words "to the
address listed in the most current records of the corporation” were added to the end of subsection
(e)(2) to specify the address that must be used to ensure that written notice is "correctly ad-
dressed," and to clarify that a corporation's obligation is limited to using the address listed in its
records, and does not impose any burden on the corporation to take steps to obtain other ad-
dresses.

(e) (3) For consistency with the definition of the term "mail" in IC 23-1-20-15, the words
"United States' were inserted preceding the word "mail" in subsection (€)(3), which does not
deal with private carrier delivery.

(f) The RMA clause "if communicated in a comprehensible manner” was deleted in subsection
(f) for the same reasons that similar language was deleted in subsections (¢) and (€), supra.



23-1-20-30 Official comments

(a) This subsection contains stylistic changes recommended by the Commission. Also, the sec-
ond sentence of subsection (a)(1) was added because the RMA provision did not specify the
treatment of four or more co-owners.



23-1-21-1 Official comments

The RMA verb "delivering” was replaced by the phrase "signing and causing to be delivered"
because (a) the BCL language more accurately reflects the action to be taken by an incorporator,
and (b) aliteral reading of the RMA provision would require the incorporator personaly to "de-
liver" the articles of incorporation to the Secretary of State.

This section sets forth the sole statutory obligation of incorporators. Though incorporators may
elect aboard of directorsif initial directors are not named in the articles of incorporation, 1C 23-
1-21-5, and may adopt initial bylaws, 1C 23-1-21-6, the board of directors, once elected, "shall
complete the organization of the corporation,” 1C 23-1-21-5.



23-1-21-2 Official comments

(@) In subsection (a)(3), the phrase "in Indiana" was added to modify "initial registered office" to
indicate clearly that the corporation'sinitial registered office must be in Indiana

The GCA required that articles of incorporation include a number of statements not required by
the BCL, including the purpose or purposes for formation of the corporation; the number, names
and addresses of the initial board of directors;, and a statement that the corporation would not
commence business until at least $1,000 of initial stated capital had been received for the issu-
ance of shares. See IC 23-1-3-2. The substantive rule reflected by the last of these required
statements, see |C 23-1-3-5, has also been deleted in the BCL.



23-1-21-5 Official comments

(8)(1) The words "electing or" were added immediately before the words "appointing officers" in
subsection (a)(1) to reflect the fact that officers may be "elected”" by the board of directors, as
well as "appointed” by the board or by another officer.

(8)(2) The RMA version of subsection (a)(2) authorizes aternative methods for completing the
organization of the corporation if initial directors are not named in the articles of incorporation,
permitting the incorporators either to (@) complete the organization themselves, or (b) elect a
board of directors, which will then complete the organization of the corporation.

Consistent with prior Indiana practice, the Commission recommended requiring that the board of
directors, rather than the incorporators, compl ete the organization, since ultimate responsibility is
placed upon the board to direct the affairs of the corporation. For this reason, the Commission
believed that even these early business decisions affecting corporate affairs should be made by
the board itself. Thisis also consistent with the limited role for incorporators contemplated by IC
23-1-21-1 - i.e, signing and causing the articles of incorporation to be delivered to the Secretary
of State.



23-1-21-7 Official comments

(@) The Commission deleted RMA language in subsection (a) making emergency bylaws subject
to amendment or repeal by the shareholders. This change is consistent with the changes made in
chapter 39 of the BCL. See IC 23-1-39-1 & -3 and accompanying Official Comments.

(d) The Commission aso believed that the RMA definition of "emergency” - i.e., the inability of
the quorum of the board of directors to assemble because of some "catastrophic” event - was too
restrictive. Hence, the BCL uses the term "extraordinary” event, defined as an event that "pre-
vents a quorum of the corporation's directors from assembling in time to deal with the business
for which the meeting has been or isto be called.”

The BCL's threshold for implementation of emergency bylaws is much lower than that contem-
plated by the RMA's "catastrophic” event concept, illustrated in the RMA Official Comments by
the examples of an airline crash or fire. See MODEL BUSINESS CORP. ACT ANN. § 2.07 (3d
ed. 1985). Under the BCL, by contrast, an "extraordinary” event may include such matters as a
significant assets sale requiring board approval, offered to the corporation when a majority of its
directors are out of the country and cannot be assembled before the time limits of the offer ex-
pire. Precisely what will constitute an "extraordinary” event will depend on individual circum-
stances, including the particular management practices of a corporation. Further, because emer-
gency bylaws are to be adopted in advance, such bylaws can define or specify particular events
that are "extraordinary"” for a given corporation.



23-1-22-1 Official comments

(b) Subsection (b) permits a corporation engaged in a business subject to regulation under an-
other Indiana statute to incorporate under the BCL "unless provisions for incorporation of corpo-
rations engaging in that business exist under that [other] statute.” The comparable RMA subsec-
tion allows such corporations to incorporate under the RMA "only if permitted by, and subject to
al limitations of, the other statute." The Commission believed the BCL language more clearly
set forth the rule that the State's general corporation law governs incorporation absent specific
incorporation provisions in other statutes, without compromising the authority of those other
statutes or requiring those statutes to include express provisions authorizing incorporation under
the BCL.

Prior Indiana law on this point, IC 23-1-2-1, permitted incorporation under the GCA for any law-
ful purpose except "rural loan and savings associations [IC 28-1-4 & -21], credit unions [IC 28-
7-1] or corporations for the conduct of a banking [IC 28-1-4], railroad [IC 84-1-1], insurance [IC
27-1-6], surety [IC 27-1-5-1], trust [IC 28-1-4], safe deposit [IC 28-1-11-11], mortgage guaranty
[IC 28-1-23-6] or building and loan business [IC 28-1-4 & -21]." The Commission recom-
mended departing from the GCA's approach of "itemizing" the types of entities that could not
incorporate under the State's general corporation statute, principally because such itemized lists
become outdated and incomplete as new kinds of entities are created and terminol ogies change.

The GCA list, for example, included entities that can no longer be formed at al under Indiana
law. Under IC 28-1-21-1 [repealed] the term "building and loan association” includes organiza-
tions known as "rural loan and savings associations.” But IC 28-1-23-6 provides that, "From and
after July 1, 1933, no private bank, mutual savings bank, rural loan and savings association,
guaranty loan and savings association or mortgage guarantee company shall be incorporated or
organized under any law of this state," indicating that these organizations need no longer have
been included on the IC 23-1-2-1 list of entities that could not incorporate under the GCA. Simi-
larly, 1C 23-1-16, governing formation of surety companies, was repealed by IND. P.L. 131-
1984, SECTION 1.

The GCA list was also under-inclusive. Agricultura cooperatives, not listed in IC 23-1-2-1, are
formed under 1C 15-7-1, which incorporates many provisions of the GCA. Professional corpora-
tions, also not listed in I1C 23-1-2-1, are formed under the Professional Corporation Act of 1983,
IC 23-1.5. Various not-for-profit entities subject to special incorporation provisions were also not
included in IC 23-1-2-1's list of entities that could not incorporate under the GCA, including or-
ganizations formed under the Not-for-Profit Corporation Act of 1971, IC 23-7-1.1, or under spe-
cia acts such as IC 8-1-13 (Rura Electric Membership Cooperatives) and IC 8-1-17 (Rural
Telephone Cooperatives).

Accordingly, the Commission concluded that the language of subsection (b) - permitting incor-
poration under the BCL unless provisions for incorporation exist under another statute governing
particular types of corporations - would achieve the result intended by the GCA's "itemized ligt"
approach without requiring constant amendment to keep the "list" up-to-date.



23-1-22-2 Official comments

(2) The parenthetical language at the end of subsection (2) was added to emphasize (as did the
GCA inIC 23-1-2-2(b)(3)) that use of a corporate seal is not necessary.

(6) The words "any entity, including itself, except as otherwise prohibited by this article" were
substituted at the end of subsection (6) for the RMA language "any other entity," since the RMA
provision does not expressly authorize a corporation to deal with or in its own shares. While rec-
ognizing that the subsection's list of powers is nonexclusive, the Commission believed it impor-
tant to state expressly that a corporation has authority to deal with or in its own shares except to
the extent specifically prohibited by law.

(11) The second "elect” in subsection (11) was added to clarify that a corporate officer may be
elected or appointed.

Subsection (11)'s genera authorization of loans to directors and officers departs from the GCA
rule, which permitted such loans only for purchase of the corporation’s shares pursuant to a plan
approved by the shareholders. 1C 23-1-2-18. The BCL's far less stringent restrictions on loans to
directors are set forth in 1C 23-1-35-3.

(12) The words "and administer,” and the inclusion of "welfare plans, qualified and nonqualified
retirement plans' to subsection (12)'s list of benefit plans, were added to broaden and clarify the
scope of the authority granted by this subsection.

(14) Thereisno GCA counterpart for this authorization to "transact any lawful business that will
aid governmental policy."

(15) Thereis no GCA counterpart for this authorization to "make payments or donations" or do
any other lawful act "that furthers the business and affairs of the corporation.”



23-1-22-3 Official comments

This section should be read in conjunction with 1C 23-1-21-7, which authorizes corporations to
adopt emergency bylaws. The limited emergency powers granted in this section, however, are
available to every corporation, regardless whether it has adopted emergency bylaws under IC 23-
1-21-7.

(d) Asin IC 23-1-21-7(d) (defining an "emergency" for purposes of emergency bylaws), the
Commission again believed that the RMA definition of "emergency" (i.e., the inability of the
qguorum of the board of directors to assemble because of some "catastrophic" event) was too re-
strictive. Hence, this section also uses instead the term "extraordinary” event, defined as an
event that "prevents a quorum of the corporation’s directors from assembling in time to deal with
the business for which the meeting has been or is to be called.”

Aswith the BCL's emergency bylaw provisions, subsection (d)'s threshold for implementation of
emergency powers provisions is much lower than that contemplated by the RMA's " catastrophic”
event concept, thereby making the provisions more useful in practice. For a further comparison
of the BCL and RMA standards, see IC 23-1-21-7 and accompanying Official Comment.



23-1-22-4 Official comments

(a) This section, which has no RMA or GCA counterpart, expressly authorizes Indiana corpora-
tions to adopt procedures by which they regulate change-of-control transactions. Although the
express authorization is new, corporate authority to adopt change-of-control procedures - such as
shareholder "rights plans,” or "fair price" provisions - has routinely been found in general statu-
tory corporate powers. See, e.g., Moran v. Household International, Inc., 500 A.2d 1346 (Del.
1985). The purposes of section 4 are (a) to clarify and make express corporate authority in this
increasingly important area, (b) to establish a statutory definition of "control" as a threshold for
the transactions to which such procedures may apply, and (c) to specify the means by which such
procedures may be adopted.

Because this section ssimply authorizes, but does not require, private corporate adoption of
change-of-control procedures, both the section and any procedures adopted under it should be
immune from the charges of unconstitutionality frequently leveled at state statutes directly regu-
lating change-of-control transactions. At least before the United States Supreme Court's decision
in CTS Corp. v. Dynamics Corp. of America, 481 U.S. 69 (1987) (upholding the constitutionality
of the BCL's Control Share Acquisitions Chapter, IC 23-1-42), it was commonly claimed (with
considerable success in the lower Federal courts) that state change-of-control statutes (a) con-
flicted with the Williams Act amendments to the Securities Exchange Act of 1934, 15U.S.C. § §
78m(d)(e), 79(d)-(f), and were therefore pre-empted under the Supremacy Clause, U.S. CONST.
art. V1, cl. 2, and (b) violated the Commerce Clause, U.S. CONST. art. 1, 8 8, cl. 3.

Even before the Supreme Court's decision in CTS, however, the courts had rejected constitutional
challenges to private corporate actions, taken under general statutory corporate powers provi-
sions, that might affect change-of-control transactions. Thus, in Data Probe Acquisition Corp. v.
Datatab, Inc., 722 F.2d 1, 5 (2d Cir. 1983), cert. denied, 465 U.S. 1052 (1984), the Second Cir-
cuit held that the Supreme Court's Commerce Clause analysis in Edgar v. MITE Corp., 457 U.S.
624 (1982) (a pre-CTS decision striking down an Illinois change-of-control statute), was "a ra-
tionale inapplicable to the present dispute which involves private [corporate] acts." The Dela
ware Supreme Court reached the same result in Moran v. Household International, Inc., 500
A.2d 1346, 1353 (Del. 1985), where a general corporate powers provision was claimed to be un-
constitutional if it authorized adoption of a shareholders "rights plan:”

The fact that directors of a corporation act pursuant to a state statute [in adopting such a plan]
provides an insufficient nexus to the state for there to be state action which may violate the
Commerce Clause or the Supremacy Clause.

Although the United States Supreme Court found it unnecessary to address the "private action”
argument in CTS, see 481 U.S. a 94 n.14 (1987), the holdings in Data Probe and Moran are
consistent with numerous Supreme Court cases addressing what constitutes "state action” under
the Fourteenth Amendment. These cases have consistently held that action taken under a generd
statutory authorization will not constitute "state action™ subject to successful Fourteenth Amend-
ment challenge unless that statute "orders’ the action in question. See, e.g., Flagg Bros,, Inc. v.
Brooks, 436 U.S. 149, 164-65 (1978); Jackson v. Metropolitan Edison Co., 419 U.S. 345, 357
(1974). Significantly, Flagg Bros. aso rejected any application to "the field of private commer-
cia transactions' of the doctrine that private acts can (in such contexts, for example, as election



laws) be considered "state action" because the State has delegated authority to private partiesin
an areathat it has the sovereign power to regulate directly. See 436 U.S. at 163.

In light of this authority, the Commission believes that section 4's authorization of private corpo-
rate change-of-control procedures should not be subject to successful constitutional challenge.

(b) Subsection (b) establishes differing minimal thresholds of "control” for purposes of the pro-
cedures that may be adopted under this section. For corporations with 100 or more shareholders,
"control" means the beneficial ownership, or the direct or indirect power to direct the voting, of
no less than 10% of the corporation's voting shares. For corporations with fewer than 100 share-
holders, the corresponding percentage is 50%. This difference reflects the fact that in corpora-
tions where shareholdings are dispersed among many shareholders, control of 10% of the voting
shares can constitute a significant level of concentration of voting power, with potential conse-
guences for the future of the corporation and the rights of other shareholders that the corporation
may wish to regulate by its own change-of-control procedure. In corporations where sharehold-
ings are less dispersed, literal control - 50% - is a more appropriate threshold.

Subsection (b)'s thresholds for "control” are statutory minimums. Thus, a corporation with 100
or more shareholders is free to establish a change-of-control procedure based on 20%, 33% or
any other percentage of ownership higher than 10%, but may not establish such a procedure
based on 5% or any other percentage of ownership lower than 10%. A corporation with fewer
than 100 shareholders may not establish a procedure based on any percentage of ownership
lower than 50%.

(c) Subsection (c) permits adoption of a change-of-control procedure either in original articles of
incorporation or bylaws, by amending the articles or by amending the bylaws. Subdivision (3)
makes clear that the last of these options is avail able notwithstanding the fact that the BCL or the
corporation’s articles of incorporation might otherwise require a shareholder vote for the adop-
tion or implementation of all or any portion of the procedure. Thus, the directors may establish
by bylaw amendment a change-of-control procedure that includes, for example, mandatory re-
demption provisions, even though such provisions might normally require shareholder approval
for adoption.

The fact that subsection (c) vests potentially broad authority in a board of directors to adopt
change-of-control procedures does not mean, however, that any exercise of that authority will
necessarily be proper. Directors decisionsin this area, like any other, remain subject to the stan-
dards of conduct set forth in 1C 23-1-35. Nor does subsection (c) change the "business judgment”
rule used by the courts in evaluating challenges to director action (just as IC 23-1-35's standards
of conduct do not, as the RMA Official Comments reveal, see MODEL BUSINESS CORP. ACT
ANN. 8§ 8.30 (3d ed. 1985), try to codify or address the "business judgment” rule). Also, certain
corporations may be subject to Securities and Exchange Commission or stock exchange rules
that may also limit either the permissibility of, or the method of adoption for, particular kinds of
change-of-control procedures, notwithstanding that such procedures are authorized under this
section as a matter of state law.



23-1-22-5 Official comments

This section eliminates the GCA's grant of authority to the Attorney General, under 1C 23-1-10-
4, to bring a proceeding to enjoin a corporation from transacting unauthorized business.



23-1-23-1 Official comments
Subsection (a)(1)

Consistent with other jurisdictions, the BCL permits a corporation to use the words "company,”
"limited" or the abbreviations therefor as a sufficient indication of corporate status, in addition to
the words "corporation,” "incorporation” or their abbreviations, which were authorized by the
GCA. SeelC 23-1-2-4(a) (repealed 1986). A Commission survey revealed that approximately
45 other states permit use of "company" or "limited" as a sufficient indication of corporate status.

Subsection (a)(2)

The introductory phrase "except as provided in subsection (e)" was added to subsection (a)(2)
because of the decision to retain prior Indiana law relevant to the "bank holding company" ex-
ception to this subsection. See IC 23-1-23-1(e) and Official Comment.

Subsection (b)

Subsection (b) parallels the GCA provision, |IC 23-1-2-4 (repealed 1986), that required corporate
names to be distinguishable from those of existing domestic, foreign and not-for-profit corpora-
tions or that were subject to name reservations. In 2002, subsection (b)(1) was amended to re-
guire corporate names to also be distinguishable from those of other business entities validly ex-
isting or authorized to transact business in the State of Indiana. Use of fictitious or assumed
business names, however, is controlled by IC 23-15-1, which provides, as to corporations, for the
filing of a certificate of assumed name in the office of the recorder of each county in which a
place of business or office of the corporation is situated. In addition, a corporation must file with
the Secretary of State a copy of the certificate certified by each county recorder. This statuteis a
notice-type provision and does not purport to grant exclusive rights to an assumed name.

Accordingly, the RMA language in this subsection dealing with fictitious names was deleted to
conform with the non-exclusivity of use contemplated by IC 23-15-1.

Subsection (c)

Subsection (c), asinitially enacted, adopted the RMA rule that an applicant corporation could use
a name not distinguishable from that of another corporation only if (a) the other corporation con-
sented and agreed to change its name to one that was distinguishable or (b) the applicant had ob-
tained a judgment establishing its right to use the name. The GCA required only that the other
corporation consent in writing to the applicant's use of a non-distinguishable name, without re-
quiring that the consenting corporation also agree to change its name. See IC 23-1-2-4 (repealed
1986). In 1988, subsection (c)(1) was amended to return to the GCA rule. The Commission be-
lieved that the GCA rule had not in practice caused serious "confusion” or similar problems, and
that the smple "consent” procedure was often useful to corporations and practitioners (e.g., in
the parent-subsidiary and merger and acquisition contexts).



Subsection (e)

Subsection (e), which has no RMA counterpart, grants for bank holding companies a limited ex-
ception to the rule, contained in the RMA, the BCL and the GCA, that a corporate name may not
contain language stating or implying a purpose other than that permitted by the corporation stat-
ute. This exception was first granted in a 1985 amendment to the GCA. See IC 23-1-2-4(e) (re-
pealed 1986).

The Commission believed retention of this 1985 GCA provision was appropriate given the grow-
ing use of bank holding companies and the common practice of using the word "bank" or a deri-
vation thereof in the names of such companies. The limitation that such a company may not hold
itself out to the public as affording or performing banking services should provide adequate pro-
tection against potential abuse of the provision.

Subsection (f)

The introductory phrase, "Except as provided in IC 23-1-49-6," was added to cross-reference the
section of the BCL that governs the use of afictitious name by a foreign corporation transacting
business in Indiana whose real name is not available in this State. Use of fictitious or assumed
business names is generally controlled by IC 23-15-1, a "notice" statute that does not purport to
grant exclusive rights to an assumed name. See IC 23-1-23-1(b) and Official Comment.



23-1-23-2 Official comments

(@) Unlike the RMA, this subsection permits reservation of an available corporate name for a
"renewable" (rather than a "nonrenewable") 120-day period. The GCA contained no prohibition
against successive applications for reservation of a corporate name. See IC 23-1-2-4. The Com-
mission found unpersuasive the RMA's concern about indefinite preemption of a name by suc-
cessive renewals, see MODEL BUSINESS CORP. ACT ANN. 8§ 4.02, both because there had
been no practical problems in Indiana under the GCA practice and because a party wishing to
preserve a name indefinitely could do so in any event ssmply by organizing a "shell" corporation
under that name. Accordingly, the Commission recommended retaining the GCA practice of
permitting renewals of corporate name reservations.



23-1-23-3 Official comments

(a) This subsection in the RMA provides that a foreign corporation may register its corporate
name if the name is distinguishable upon the records of the Secretary of State "from the corpo-
rate names that are not available under section 4.01(b)(3)." For two reasons, this cross-reference
was replaced in the BCL by a genera cross-referenceto IC 23-1-23-1.

First, the specific subsection cross-referenced by the RMA, which grants exclusivity to fictitious
names adopted by foreign corporations, was deleted in the BCL. See IC 23-1-23-1(b) and Offi-
cial Comment. Second, the limited cross-reference to but one of the subdivisions of IC 23-1-23-
1(b), rather than to the entire subsection that enumerates al of the classes of names from which a
proposed name must be distinguishable, is apparently an error. Read literally, the RMA would
authorize the registration of any foreign corporation name that is not identical to the fictitious
name adopted by another foreign corporation, even if that name were identical, for example, to
the name of an Indiana corporation. Since this could not have been the intent of this subsection,
a genera cross-reference to IC 23-1-23-1 was inserted in place of the RMA's reference to only
one subdivision of that section.

(d) The words "filing of the" were inserted before "renewal application™ in the last sentence of
this subsection for precision and clarity.



23-1-24-1 Official comments

(1) The phrase "that may be the same as any of its places of business," which appears in the
RMA after the words "registered office," was deleted. Though the RMA language acknowledges
the common practice of designating a business office as the "registered office”" of a corporation,
the Commission considered the language unnecessary and, arguably, as incorrectly suggesting
either that a corporation must maintain a place of businessin Indiana, or that the registered office
may be the same as any place of business even if that place of businessis not located in Indiana.

(2) This subsection substitutes "must" for the RMA word "may" to make clear that, while the
registered agent may be an individual, a domestic corporation or aforeign corporation, it must be
one of the enumerated entities.

IND. P.L. 149-1986, SECTION 66(c), not codified in the BCL, provides that once a corporation
becomes subject to the BCL, its existing "resident agent and resident agent's address’ shall
automatically "be considered the registered agent and registered office, respectively,” required by
the BCL.



23-1-24-2 Official comments

(@) The BCL deletes the GCA requirement that changes of a corporation's principal office or
resident agent (now the "registered agent™") had to be approved by the board of directors.

Subdivision (5), dealing with change of registered agent, was amended in 1987 to authorize "a
representation that the new registered agent has consented” in lieu of requiring the new regis-
tered agent's written consent. The Commission believed the latter requirement was unduly bur-
densome in many situations.

(b) For stylistic reasons, the phrase "that the registered agent serves' was substituted for the
RMA language "for which he is the registered agent.”



23-1-24-3 Official comments
Subsection (a)

Subsection (a) was amended in 1995 to require the registered agent to sign and deliver the regis-
tered agent's statement of resignation to the Secretary of State for filing as described in I1C 23-1-
18. 1C 23-1-18 sets forth the requirements a document must satisfy to be entitled to filing by the
Secretary of State.

Subsection (b)

Thewords "if known" were added after the requirement that the Secretary of State mail a copy of
a registered agent's resignation notice to a corporation's "principa office" because (a) articles of
incorporation need not list the corporation's principal office, see IC 23-1-21-2(a) and (b), there-
fore, the Secretary of State may not know the location of that office until the corporation filesits
annual report, which is required to include that information. See IC 23-1-53-3.



23-1-24-4 Official comments
Section (b)

The language "or other executive officer as that term isused in Trial Rule 4.6(a)(1)" was added
to this subsection to specify additional permitted addressees for service of process, because the
Commission believed the BCL's provisions in this area should be consistent with those of the
Indiana Rules of Procedure. Ind.Tr.R. 4.6(A)(1) authorizes service of process upon any "execu-
tive officer” of adomestic or foreign corporation. Ind. Tr.R. 83(2) in turn provides:

"Executive officer" includes the president, vice president, secretary, treasurer, cashier, director,
chairman of the board of directors or trustees, office manager, plant manager, or subdivision
manager, partner, or majority shareholder. For purposes of service of process, notice and other
papers, the term includes the personal secretary of any of the foregoing persons or any person
employed under or with any of the foregoing persons and who is entrusted with responsible han-
dling of legal papers. It aso includes any person employed in the organization if such person
promptly delivers the papers served to one of the foregoing.

Subsection (c)

This subsection, which is unchanged from the RMA, should resolve any inconsistencies that
might otherwise exist between section 4 and the Indiana Rules of Procedure. If the latter permit
service by a method not expressly recognized under section 4, that method should be considered
an additional permitted means of perfecting service on a corporation that supplements the BCL's
service rules rather than being inconsistent with them.

Burger Man, Inc. v. Jordan Paper Products, Inc., 352 N.E.2d 821 (1976) is illustrative. In Bur-
ger Man, service upon the vice-president rather than the resident agent of a corporation was held
sufficient under Ind.Tr.R. 4.6(A)(1)'s authorization of service of process upon an "executive offi-
cer" or "an agent appointed or deemed by law to have been appointed to receive service." The
BCL authorizes service upon an "executive officer” only "[i]f a corporation has no registered
agent, or the agent cannot with reasonable diligence be served." IC 23-1-24-4(b). Since subsec-
tion (c) states that 1C 23-1-24-4 "does not prescribe the only means, or necessarily the required
means, of serving a corporation,” the Burger Man holding can be viewed as consistent with the
BCL's overall service provisions. In any event, the Indiana courts have consistently held that the
Indiana Rules of Procedure will take precedence over any conflicting statutory provisions. See,
e.g. Inre Little Walnut Creek Conservancy District, 419 N.E.2d 170 (Ind. Ct. App.1981).



23-1-25-1 Official comments

(@) The RMA requirement that articles of incorporation prescribe the "classes of shares' was de-
leted from this subsection to ensure consistency with 1C 23-1-21-2(a), which provides with re-
spect to shares that the articles need set forth only "the number of shares the corporation is au-
thorized to issue." Asthe RMA Official Comments to this subsection themselves recognize, "[i]f
the articles authorize the issue of only one class of shares, no designation or description of the
shares is required, it being understood that these shares have both the power to vote and the
power to receive the net assets of the corporation upon dissolution.” MODEL BUSINESS
CORP. ACT ANN. 8§ 6.01(a) (3d ed. 1985). See also IC 23-1-25-1(b).

However, if the articles do authorize more than one class of shares, the number of sharesin and a
distinguishing designation for each class must be prescribed. Also, if more than one classis au-
thorized (either originally or at some point after initial incorporation), the preferences, limitations
and relative rights of each class must be described in the articles of incorporation before any
shares of that class are issued.

(c) The words "have one (1) or more of the following characteristics' were added to the end of
the introductory phrase in subsection (c) to clarify that classes of shares need not possess all of
the listed optional characteristics.



23-1-25-4 Official comments

() The phrase "do any one (1) or more of the following" was added to eliminate any inference
that the transactions authorized by subsection (a) were exclusive of one another.

The GCA contained no express authorization of the issuance or redemption of fractional shares
or the use of scrip.



23-1-26-2 Official comments

(b) A cross-reference to 1C 23-1-53-2(b) was added to alert the reader to that section's reporting
requirement, under which a corporation must either (a) advise its shareholders with or before the
notice of the next shareholders meeting of the number of shares authorized to be issued in con-
Sideration for promissory notes or promises of future services, or (b) if the corporation is subject
to the Securities Exchange Act of 1934, comply with the proxy disclosure provisions of that Act
with respect to such authorizations.

Subsection (b)'s rule that promissory notes and promises of future services constitute permissible
consideration for sharesis in marked contrast to the GCA's express prohibition of these forms of
consideration. See IC 23-1-2-6(e) (repealed 1986). The Commission believed that allowing these
forms of consideration provides desirable corporate flexibility, and will often be useful in issuing
shares to corporate directors and officers (whether in connection with the formation of a corpora-
tion or thereafter). (The GCA did permit loans to officers or directors for the purpose of pur-
chasing shares, but only for that purpose. See IC 23-1-2-18. The BCL permits loans to directors
for any purpose if approved under IC 23-1-35-3, and has no prohibition on loans to officers. See
|C 23-1-35-3 and Official Comment.)

The BCL also eliminates the GCA's express prohibition on accepting uncertified checks in pay-
ment for shares, see IC 23-1-2-6(e) (repealed 1986), though in practice this rule probably meant
only that the shares had not been validly issued until the uncertified check had cleared.

(c) Inthe RMA, the first sentence of this subsection reads, "Before the corporation issues shares,
the board of directors must determine that the consideration received or to be received for shares
to be issued is adequate." The BCL substituted the language, "The corporation may issue shares
for such consideration received or to be received as the board of directors determines to be ade-
quate."

This change was made to clarify that a formal, separate "adequacy of consideration” determina-
tion by the board of directorsis not a prerequisite to proper issuance of shares; rather, the board's
determination that consideration is adequate may be inferred ssmply from its approval of the is-
suance of shares for that consideration. While the Commission preferred the BCL language, the
change is not a departure from the RMA intent in this subsection. The RMA Official Comment
notes, "The board of directors does not have to make an explicit ‘adequacy' determination by
formal resolution; that determination may be inferred from a determination to authorize the issu-
ance of shares for a specified consideration.” MODEL BUSINESS CORP. ACT ANN. 8§ 6.21(c)
(3d ed. 1985).

(e) The parenthetical clauses " (but is not required to)" were added to emphasize the discretionary
and permissive nature of subsection (€)'s authorization of placing shares issued in consideration
for future services or promissory notes in escrow, or the crediting of distributions with respect to
such shares.



23-1-26-4 Official comments

(a) Unlike the GCA, see IC 23-1-2-15, the RMA and the BCL do not distinguish between "share
splits” and "share dividends," effectively treating the former as simply one form of the latter. The
RMA does not, however, state this expressly. Hence, the Commission recommended adding the
language that an issuance of shares under subsection (a) "may be in the form of a share dividend
or a share split, but shall be considered a share dividend for purposes of this article" to clarify
that, regardless of the accounting consequences, "share splits' are treated as a form of "share
dividends' for purposes of the BCL.



23-1-26-5 Official comments

Several changes were made to RMA language in this section to clarify the nature and extent of
the authority it confers. The phrase "acting through its board of directors may create or" was
added to state expresdly that the board has authority to exercise the powers granted by the sec-
tion, and in so doing may "create" rights, options and warrants (a power implicit in the authority
to "issue" but not explicitly stated in the RMA). The words "or other securities’ were added to
clarify that a corporation may issue rights, options and warrants for the purchase of bonds, de-
bentures, notes and other securities in addition to shares.

Language was also added expressly authorizing issuance of rights, options and warrants for the
purchase of shares or other securities of "any successor in interest of the corporation." This lan-
guage gives a corporation's board of directors clear statutory authority to adopt, for example, so-
called "flip-over pills," under which an acquiring party's acquisition of a certain percentage of
shares of the corporation can trigger rights of other shareholders of the corporation to acquire
shares or other securities of the acquiring party at specified prices.

The "flip-over pill" is one example of the shareholder rights plans (sometimes called "poison
pills') that can be adopted by corporations under this section. The grant of statutory authority
does not, of course, mean that every exercise of that authority will necessarily be proper: A board
of directors decisions with respect to a proposed shareholder rights plan, like every other board
decision, remain subject to the BCL's standards of conduct for directors, set forth in IC 23-135.
But such plans can frequently be a legitimate means for protecting minority shareholdersin take-
over situations, both by granting specific rights to such shareholders and by giving the board of
directors additional leverage in negotiating, on behalf of the shareholders, with potential acquir-
ers.

The last sentence of section 5, which aso does not appear in the RMA, expressly grants authority
that can be critical to the effectiveness of such plans, by providing that "rights, options, or war-
rants may be issued with or without consideration, and may (but need not) be issued pro rata." In
the takeover context, for example, this sentence makes it clear that rights may be issued to mi-
nority shareholders without consideration (though consideration will be required for any shares
or other securities purchased on exercise of the rights), and without issuing the same rights to the
potential acquirer. The relevant GCA provision, IC 23-1-2-7, though generally considered to au-
thorize issuance without consideration and on a non-pro rata basis, did not directly so state.

This section also eliminates |C 23-1-2-7's requirement of shareholder approval if rights, options
or warrants were to be issued to corporate officers and directors but not generally to all share-
holders. (Parenthetically, this GCA requirement was afairly clear indication that 1C 23-1-2-7 did
authorize non-pro rata issuance.) Federal securities laws, however, may still require certain pub-
licly-held companies to obtain shareholder approval for non-pro rata issuance of rights to direc-
torsor officers.



23-1-26-6 Official comments

() The phrase "of the same class or series of shares' was added in the second sentence of sub-
section (@) so that the RMA's unqualified statement that "the rights and obligations of sharehold-
ers are identical whether or not their shares are represented by certificates' could not be miscon-
strued as a statement that such rights and obligations are identical regardless of the class or series
of shares.

(d) The words "at least" were added to subsection (d)(1) to clarify that more than two officers
may sign a share certificate. The subsection was amended in 1987 to require that share certifi-
cates of a single-officer corporation need be signed only by that sole officer.

The BCL eliminates the GCA requirement that particular officers sign share certificates, as well
asthe GCA's detailed signature rules for transfer agents and registrars. See IC 23-1-2-6(f).



23-1-26-7 Official comments

(8) The GCA did not authorize uncertificated shares. See IC 23-1-2-6(f). The Commission rec-
ognized that such shares are likely to become increasingly important, given the commercial reali-
ties of modern corporate practice in an age of computerized record keeping.

The Investment Securities Chapter of the Indiana Uniform Commercial Code, 1C 23-1-8, pro-
vides detailed rules governing security interests in, and the issuance, transfer and registration of,
both certificated and uncertificated shares.



23-1-26-8 Official comments

(a) The phrase "of any class or series of shares' was added in the first sentence of subsection (a)
to clarify that a corporation may impose share transfer restrictions on a particular class or series
without imposing such restrictions on all shares of the corporation. Though the RMA language
and intent on this issue are arguably unclear, the Commission recognized that restricted transfer-
ability may itself be a distinguishing feature of a class or series of shares, and saw no reason not
to make this authority express.

(d) The words "among other things" were added to the end of the introductory clause to empha-
size that subsection (d)'s list of share transfer restrictions is illustrative, not exhaustive. Similarly,
the word "or" was added at the end of subdivision (3) to clarify that a restriction need not include
al of the options described in the subsection.



23-1-27-1 Official comments

This section must be read in conjunction with I1C 23-1-54-2, not found in the RMA, which pro-
vides that (a) shareholder preemptive rights under prior law in existence on the date that a corpo-
ration becomes subject to the BCL "continue in effect as created under prior law,” but (b) once
the corporation's articles of incorporation are amended with respect to preemptive rights, the
BCL's preemptive rights provisions become applicable to "al shareholders preemptive rights'
on the effective date of the amendment. Hence, a corporation that had preemptive rights when it
became governed by the BCL will not and cannot be subject to the BCL's preemptive rights pro-
visions unless and until it amends the provisions of its articles of incorporation concerning such
rights. Amendment of any aspect of the corporation's articles provisions on preemptive rights
will be sufficient, however, to trigger applicability of the BCL's preemptive rights provisions to
"al shareholders preemptive rights.”

(b) The GCA had no statutory definition of preemptive rights.



23-1-27-2 Official comments

(@) The BCL éiminates the GCA prohibition on reacquisition of shares unless authorized by the
articles of incorporation or approved by the shareholders. See IC 23-1-2-3 (repealed 1986). The
BCL aso discards the GCA rule that shares can be redeemed only to the extent of unrestricted
and unreserved earned surplus, see IC 23-1-2-3 (repealed 1986), and instead treats share redemp-
tions as a "distribution” as defined in IC 23-1-20-7, which like al distributions is subject to the
rulesof 1C 23-1-28.

The RMA provides that reacquired shares automatically become authorized but unissued shares
(though such shares will be cancelled, under IC 23-1-27-2(b), if the articles of incorporation pro-
hibit their reissuance). Thus, the RMA eliminates the concept of "treasury shares." Though the
BCL establishes a presumption of "authorized but unissued" status for reacquired shares, the
Commission recommended that corporations be given the option, in their articles of incorpora
tion, to treat reacquired shares as "treasury shares." In 1987, subsection (a) was amended to per-
mit exercise of this option by a board resolution as well as an articles provision.

Though the Commission believed the "treasury share" option would have limited usefulness un-
der the BCL, there are some circumstances in which corporations may wish to elect such treat-
ment. For example, retention of treasury share treatment may avoid the need to amend an em-
ployee benefit plan funded with treasury shares. Treasury shares may also be subject to lower
relisting fees on the New Y ork Stock Exchange.

Subsection (@)'s requirement that "treasury share" treatment must be elected either by the articles
of incorporation or a board resolution applies only to reacquisitions of shares after the date a
corporation became subject to the BCL. With respect to treasury shares already in existence on
that date, a corporation had the option (without any specia articles provision or action by the
board) either to continue to treat such shares as treasury shares, see IC 23-1-27-2(d), or to view
such shares as automatically converted to the status of authorized but unissued shares. A corpo-
ration that elected the latter option was not required to comply with the GCA "cancellation” pro-
cedures set forth in 1C 23-1-4-9 (repealed 1986).

Because "treasury shares' are not defined by the BCL, the GCA definition will apply for corpo-
rations that elect to retain treasury shares. See IC 23-1-27-2(d) and Official Comment.

(c) The words "for purposes of subsection (b)" were added to subsection (c) to clarify the "arti-
cles of amendment” to which the latter subsection refers.

(d) Subsection (d) was included, consistent with the "treasury share" option authorized by 1C 23-
1-27-2(a), to state expressly that a corporation governed by the BCL retains "authority to use,
hold, acquire, cancel, and dispose of treasury shares (as defined in prior law)." The GCA defines
"treasury shares' in IC 23-1-1-1(n). Seealso IC 23-1-27-2(a) & -2(d) and Official Comments.

In the BCL as initially enacted in 1986, the express statement of authority to use treasury shares
was codified at IC 23-1-54-1 (repealed 1986). The 1987 amendments slightly reworded the
statement, recodified it as a subsection to 1C 23-1-27-2 (which addresses the whole subject of
reacquired shares), and repealed |C 23-1-54-1.



(e) Because IC 23-1-27-2(a) & -2(d) provide a "treasury share" option not found in the RMA,
subsection (e€) was added in 1987 to clarify that any such treasury shares will, when cancelled, be
treated as authorized but unissued shares, unless the board of directors adopts an amendment to
the articles of incorporation reducing the number of authorized shares by the number of treasury
shares so cancelled. The board may adopt such an amendment without shareholder approval.
See IC 23-1-38-2(6).

"Cancellation,” as used in this subsection, means "cancellation" of treasury share status for the
shares. The shares themselves will not be "cancelled" entirely unless the board also elects to re-
duce the number of authorized shares by adopting the articles amendment permitted by the sub-
section.

Cancellation of treasury share status under the BCL may be done by simple board resolution,
without need for any filing with the Secretary of State or compliance with any other procedures
of the sort prescribed by the GCA in IC 23-1-4-9 (repealed 1986). Also, it should be noted that
not even a board resolution is required with respect to treasury shares that were in existence
when a corporation became subject to the BCL (as opposed to shares reacquired after that date
for which "treasury share" status is elected under subsection (a)). As noted earlier, for treasury
shares aready in existence when a corporation became governed by the BCL, a corporation
could elect either to continue "treasury share” treatment or to view such shares as automatically
converted to the status of authorized but unissued shares, in either case without need for any spe-
cia provision in its articles of incorporation or action by its board of directors. See IC 23-1-27-
2(a) and Official Comment.



23-1-28-2 Official comments

(b) Though the RMA fixes a record date for distributions if the board of directors does not oth-
erwise determine one, it contains no express authorization for the board to fix a record date for
this or any other purpose. The Commission recommended filling this statutory gap by adding the
first sentence of subsection (b).



23-1-28-3 Official comments

For stylistic reasons, the introductory phrase "A distribution may not" was substituted for the
RMA language "No distribution may."

Section 3's distribution tests, discussed extensively in the RMA Official Comments, differ mark-
edly from the now discarded GCA "capital surplus’ tests. See IC 23-1-2-15 (repealed 1986).
Also, the BCL tests apply to "distributions" (a concept not found in the GCA), which includes
cash dividends, share redemptions and any other "direct or indirect transfer of money or other
property (except a corporation's own shares) or incurrence or transfer of indebtedness by a corpo-
ration to or for the benefit of its shareholders in respect of any of its shares under IC 23-1-28." IC
23-1-20-7.



23-1-29-1 Official comments

(@) While subsection (a) requires a corporation to hold annual meetings, it does not (unlike the
corresponding provision of the GCA, IC 23-1-2-9(c)) specify a time period within which the
meeting must be held. The relevant time period under the BCL is established by 1C 23-1-29-3,
which authorizes any shareholder to apply for a court-ordered meeting if an annual meeting is
not held within the earlier of six months after the end of the corporation's fiscal year or fifteen
months after the last annual meeting.

(d) Subsection (d), not found in the RMA, was added to retain the GCA's authorization of tele-
conference annual shareholder meetings, if the corporation's articles of incorporation or bylaws
so permit. See IC 23-1-2-9(b). However, the GCA restriction of this option to corporations with
ten or fewer shareholders was deleted as arbitrary and unnecessary, given the requirement that all
shareholders participating in the teleconference meeting must be able simultaneously to hear
each other during the meeting.



23-1-29-2 Official comments
Subsection (a)

The GCA permitted special shareholder meetings to be called by the board of directors, the
president and by the holders of at least 25% of the outstanding shares. 1C 23-1-2-9(d) (repealed
1986). Subsection (a) replaces the GCA designation of the president with any "person or persons
specifically authorized" in the articles of incorporation or bylaws and removes the 25% threshold
for calling special meetings by the shareholders of a corporation with more than fifty sharehold-
ers.

Subsection (b)

Subsection (b)(2), however, retains the 25% threshold for calling special meetings by the share-
holders of a corporation with fifty or fewer shareholders, rather than the RMA's 10% threshold.

The BCL procedure for shareholders of a corporation with fifty or fewer shareholders to call a
special meeting differs from the GCA, which permitted 25% or more of the shareholders to issue
the meeting notice directly. Under the BCL, the shareholders must submit a written demand for
the meeting to the corporation's secretary and the corporation itself issues the notice of the meet-
ing. If the corporation fails to do so within 60 days after delivery of the demand, the sharehold-
ers may then ask a court to order the meeting under 1C 23-1-29-3(2)(A).

Subsection (e)

As with IC 23-1-29-1(d) (dealing with annual meetings), subsection (€), not found in the RMA,
was added to retain the GCA's authorization of teleconference special shareholder meetings, if
the corporation's articles of incorporation or bylaws so permit. See IC 23-1-2-9(b) (repeaed).
Again, however, the GCA restriction of this option to corporations with ten or fewer sharehold-
ers was deleted as arbitrary and unnecessary, given the requirement that all shareholders partici-
pating in the teleconference meeting must be able simultaneously to hear each other during the
meeting.



23-1-29-3 Official comments

While the Commission believed that authorization of court-ordered shareholder meetings was
desirable, it also determined that the RMA's implementation provisions for this authority were
unnecessarily broad.

First, the BCL deletes entirelly RMA § 7.03(b), which provides:

The court may fix the time and place of the meeting, determine the shares entitled to participate
in the meeting, specify a record date for determining shareholders entitled to notice of and to
vote at the meeting, prescribe the form and content of the meeting notice, fix the quorum re-
quired for specific matters to be considered at the meeting (or direct that the votes represented at
the meeting constitute a quorum for action on those matters), and enter other orders necessary to
accomplish the purpose or purposes of the meeting.

The Commission determined that, once a court has ordered a shareholders meeting, there is no
reason to depart from the methods for conducting such meetings prescribed in the corporation's
articles of incorporation or bylaws. Accordingly, the language "and may fix the time and place of
the meeting, which shall be conducted in accordance with the corporation's articles of incorpora-
tion and bylaws," was added in place of the deleted RMA subsection.

Second, the BCL deletes the RMA adverb "summarily" before the words "order a meeting," both
because the meaning of "summarily" is unclear and to eliminate any suggestion that something
other than ordinary judicial processes should apply in adjudicating any application for a court-
ordered shareholders' meeting.

Finally, the RMA permits a shareholder who has signed a demand for a special meeting to apply
for a court ordered meeting if the meeting notice is not given within 30 days after delivery of the
demand. The Commission determined that 60 days was a more reasonable period of time for the
board of directors to meet, consider the merits of the shareholder's demand and schedule a time
and place for the special meeting, before court involvement was appropriate.



23-1-29-4 Official comments

(b) Because the RMA subsection authorizing a court to fix a record date for a court-ordered
shareholders meeting was deleted, see IC 23-1-29-3 and Official Comment, this subsection's
cross-reference to that del eted subsection was also eliminated.

(c) Subsection (c), which has no RMA counterpart, was added in 1987 both to specify effective
dates of shareholder written consents and to authorize such consents to specify prior or subse-
guent effective dates. The subsection's rules are identical to those of 1C 23-1-34-2(b) for director
written consents. The GCA did not expressly authorize prior effective dates for shareholder writ-
ten consents. See IC 23-1-2-9(p) (repealed 1986).

(e) The GCA did not require notice to nonvoting shareholders of action taken by shareholder
written consent. See IC 23-1-2-9(p) (repealed 1986).



23-1-29-45 Official comments

Prior to the enactment of this section, the BCL followed the RMA, which provided that share-
holders were permitted to take action by written consent in lieu of a meeting only if such consent
was unanimous. This section, which has no RMA counterpart, was added in 2003 and provides
the new default rule that action may be taken by written consent of less than al of the sharehold-
ers entitled to vote. This default rule may be modified in the corporation's articles of incorpora-
tion. It also does not apply to any corporation that has a class of voting shares registered under
Section 12 of the Securities Exchange Act of 1934.

A statement in a corporation’s articles of incorporation must expressly require actions to be taken
by unanimous written consent, to prohibit the use of a written consent under subsection (b) by
less than all shareholders entitled to vote.

The requirement in subsection (c) for prior notice to shareholders of actions proposed to be taken
by written consent of less than al shareholders entitled to vote is not intended to invoke the re-
quirement in IC 23-1-29-4(e) to give prior notice to nonvoting shareholdersin all cases where an
action is to be taken by unanimous written consent under that section.



23-1-29-5 Official comments
Subsection (d)

Because the RMA subsection authorizing a court to fix a record date for a court-ordered share-
holders' meeting was deleted, see IC 23-1-29-3 and Official Comment, this subsection’s cross-
reference to that deleted subsection was also eliminated.

Subsection (f)

Subsection (f), which has no RMA counterpart, was added in 2005 to authorize mailing notice
using a class of mail other than first class, certified or registered United States mail or other pri-
vate carrier service, as would be required by the definition of "mail" in IC 23-1-20-15, if the
shares are registered under the Exchange Act and if the information required in the notice is
available to the public as provided therein. The effect of subsection (f) is to override the re-
quirements for giving notice in IC 23-1-20-29 pursuant to 1C 23-1-20-29(g), although the effec-
tive date of notice given under subsection (f) is still governed by I1C 23-1-20-29(e). Notice given
pursuant to subsection (f), where applicable, will satisfy 1C 23-1-29-5. In cases where subsec-
tion (f) is not applicable, the rules of 1C 23-1-20-29 and the definition of "mail" in IC 23-1-20-15
will continue to apply.



23-1-29-6 Official comments

(@) The RMA requirement that a shareholder's waiver of notice be signed by the shareholder was
deleted. The GCA did not include this signature requirement, see IC 23-1-2-9(e), and the Com-
mission recommended retaining the "no signature” requirement to permit continued use of waiv-
ers by telegram and other forms of electronic written communication.

(b) Under the GCA, a shareholder's attendance at a meeting automatically constituted a waiver of
notice. See IC 23-1-2-9(e). The BCL establishes procedures that allow a shareholder to attend a
meeting while preserving objections to the lack of or defects in meeting notice, or to the consid-
eration of business that is not within the purpose or purposes described in the notice.



23-1-29-7 Official comments

(@) The GCA's record date provisions entitled a person who acquired title to a share after the re-
cord date to receive, on written request to the record shareholder from whom the share was ac-
quired, a proxy to vote that share. See IC 23-1-2-9(e). Neither the RMA nor the BCL contains
thisrule.

Among the areas in which this change will have practical implications are those where the voting
power of shares, as opposed to ownership per se, is the relevant inquiry - e.g., in determining
whether shares are "interested shares' under 1C 23-1-42-3 for purposes of the BCL's Control
Share Acquisitions Chapter. As the United States Supreme Court noted in CTS Corp. v. Dynam-
ics Corp. of America, 481 U.S. - 95 L. Ed. 2d 67, 75 n.2 (which upheld the constitutionality of
the Control Share Acquisitions Chapter):

If the record date passes before the acquirer purchases shares pursuant to the tender offer, the
purchased shares will not be "interested shares' within the meaning of the Act; athough the ac-
quirer may own the shares on the date of the meeting, it will not "exercise ... the voting power"
of the shares.

Though the BCL does not carry forward the GCA rule that a purchaser acquiring shares after a
record date has a statutory right to demand a proxy, a purchaser in this situation may, of course,
seek to obtain a proxy as part of the purchase agreement.

(b) Subsection (b)'s rule that a record date may not be more than 70 days before the meeting is an
expansion of the 50-day rule set by the GCA. See IC 23-1-2-9(g).

(c) The GCA had no provision for establishing a new record date if a meeting was adjourned for
more than 120 days.



23-1-30-1 Official comments

(b) Subsection (b) reflects a number of changes from the RMA. First, the words "entitled to vote
at the meeting" were added to the first sentence because the Commission recommended that ac-
cess to shareholder lists should be limited to voting shareholders.

Second, the RMA requires a shareholders' list to be available for inspection beginning two busi-
ness days after notice of the meeting for which the list was prepared and continuing through the
meeting. The GCA (which authorized inspection of shareholder lists only for meetings for elec-
tion of directors) required that the list be available beginning five days before the meeting. 1C
23-1-2-9(0) (repedled 1986). The Commission recommended retaining the GCA rule, though
"five days" was expanded to "five business days."

Third, the words "authorized in writing" were added immediately after the words "the share-
holder's agent or attorney.” Since a corporation is required to permit access to the shareholders
list only upon written demand, the Commission believed an agent's or attorney's authority should
also be in writing.

Fourth, the BCL makes the right to inspect the shareholders' list, as well asto copy it, subject to
IC 23-1-52-2(c)'s requirements that the shareholder's demand be made in good faith and for a
proper purpose (described with reasonable particularity), and that the records be directly con-
nected with the shareholder's purpose. See IC 23-1-52-2(c) and Official Comment. The RMA
imposes these rules only on demands to copy the list.

Subsection (b) aso reflects materia differences from the GCA. As noted above, the GCA's in-
spection rules applied only to meetings for election of directors; aso, the GCA did not expressly
recognize any right to copy a shareholders' list. See IC 23-1-2-9(0) (repealed 1986). The BCL
rules apply to all meetings, and do expressly state a right to copy the list. The GCA did not,
however, impose any restrictions on the right to inspect the list of the sort set forth in I1C 23-1-
52-2(c).

(c) The words "authorized in writing" were added immediately after the words "the shareholder's
agent or attorney" for the same reason they were added in subsection (b). See IC 23-1-30-1(b)
and Official Comment.

(d) The words "authorized in writing" were added immediately after the words "the shareholder's
agent or attorney" for the same reason they were added in subsection (b). See IC 23-1-30-1(b)
and Official Comment. Also, the phrase "during the period specified in subsection (b)" was sub-
stituted for the RMA language "before or at the meeting" to state with greater specificity the pe-
riod during which inspection and copying are permitted.

Subsection (d) aso deletes the RMA adverb "summarily" before the words "order the inspection
or copying,” both because the meaning of "summarily” is unclear and to eliminate any sugges-
tion that something other than ordinary judicial processes should apply in adjudicating any appli-
cation for court-ordered inspection and copying.

RMA language authorizing a court to order inspection or copying at the corporation’'s expense,
and postponement of the meeting until inspection or copying was completed, was also deleted.



As a policy matter, the Commission recommended against including statutory provisions sug-
gesting that these remedies should necessarily be a part of whatever equitable relief a court might
find appropriate in a particular inspection and copying dispute.

(f) Subsection (f) was added to ensure that the protections imposed by 1C 23-1-52-5, which re-
stricts a shareholder's use and distribution of information obtained from corporate records "solely
to the proper purpose” stated by the shareholder in requesting inspection and copying of such
records, see IC 23-1-52-5 and Official Comment, also apply to the use and distribution of infor-
mation obtained from inspecting or copying a shareholders list under 1C 23-1-30-1. Neither
subsection (f) nor 1C 23-1-52-5 has any RMA or GCA counterpart.



23-1-30-2 Official comments

(a) The BCL does not retain the GCA's statutory prohibition on voting shares on which any in-
stallment is due and unpaid, see IC 23-1-2-9(g), though such a restriction can be included in a
corporation's articles of incorporation.

(b) The GCA prohibited an issuing corporation from voting any share that "belongs' to the cor-
poration, 1C 23-1-2-9(g), an unexplained term generally considered to prohibit a subsidiary from
voting shares of its parent but whose application in other contexts was unclear. The BCL ex-
pressly prohibits a subsidiary from voting shares of its parent corporation, if the parent owns a
majority of the subsidiary's shares. This language does not prohibit, however, the voting of a
corporation's own shares in other circumstances where the corporation may have the power to
direct the voting, such as shares owned by a limited partnership of which the corporation is the
genera partner.

(c) The clause "in or for an employee benefit plan or in any other" was added immediately before
the words "fiduciary capacity” to state expressly that a corporation has the right to vote shares
held by it in or for an employee benefit plan.



23-1-30-3 Official comments

The BCL does not carry forward the GCA rule, see IC 23-1-2-9(e) (repealed 1986), entitling a
person who acquired title to a share after a record date has passed to receive, on written request
to the record shareholder from whom the share was acquired, a proxy to vote that share. See Of-
ficial Comment to IC 23-1-29-7(a).

Subsection (b)(2)

The BCL was amended in 1998 to clearly authorize shareholders to submit their proxies "by any
electronic means, including data and voice telephonic communications and computer network."
A corporation wishing to utilize electronic voting of shares is still required to send a proxy
statement and proxy form to shareholders.

A copy, facsimile telecommunication, or other reliable reproduction of the writing or electronic
submission may be used instead of the original writing or electronic submission for al purposes
for which the original writing or electronic submission may be used if the copy, facsimile tele-
communication, or other reproduction is a complete copy of the entire original writing or elec-
tronic submission.

Subsection (d)

The words "shorter or" were added in 1987 to permit a proxy to specify an effective period of
less than the standard 11-month period as well as alonger period.



23-1-30-4 Official comments

(@) The BCL introduces the statutory concept of a "beneficial owner" of shares, and authorizes a
corporation to adopt a procedure that treats the "beneficial owner" of shares as the record "share-
holder" for certain purposes (such as direct mailing to the beneficial owner of notices, proxy ma-
terials, annual reports and other shareholder communications). Thisis called a "recognition pro-
cedure” in the BCL to distinguish it from the "disclosure procedure” authorized by IC 23-1-30-
4(b), which has no RMA counterpart. The RMA'sillustrative list of items that may be set forth in
what the BCL calls a "recognition procedure,” found in RMA 8§ 7.23(b), was deleted as superflu-
ous.

A "beneficial shareholder” is defined in IC 23-1-44-6, for purposes of the BCL's Dissenters
Rights Chapter, as "the person who is a beneficial owner of shares held by a nominee as the re-
cord shareholder." A corporation is not required, however, to use the IC 23-1-44-6 definition in
establishing a "recognition procedure" under this subsection to permit a "beneficial owner” to be
treated as a "shareholder,” as defined in |C 23-1-20-24.

(b) Subsection (b), not found in the RMA, authorizes a corporation to adopt and enforce a "dis-
closure procedure" under which the names of the beneficial owners of its shares must, to the ex-
tent permitted by law, be disclosed to the corporation. As with subsection (a)'s "recognition pro-
cedure," a "disclosure procedure” is not required to use the definition of "beneficial shareholder”
set forth in 1C 23-1-44-6 for purposes of the BCL's Dissenters Rights Chapter. But unlike a
"recognition procedure,” use of which will be optional for a beneficial owner, a "disclosure pro-
cedure" will mandate disclosing to the corporation the identity of beneficial owners to the extent
specified in the procedure adopted.

The Commission recognized a number of policy reasons for adding this subsection to the BCL.
For example, a disclosure procedure can discourage use of the so-called "creeping tender offer”
device, under which an acquirer seeks to obtain a potentially controlling interest by purchasing
shares through nominees or in "street names' without revealing that it is in fact the "beneficial
owner" of either the equity or voting power of those shares. In this situation, a disclosure proce-
dure can help force compliance with the BCL's Control Share Acquisitions Chapter, 1C 23-1-42,
aswell asrelevant Federal securities laws.

Subsection (b)'s list of sanctions to ensure compliance with a "disclosure procedure” is expressly
illustrative, not exhaustive. The subsection prohibits, however, "requiring disclosure of the
names of the beneficial owners of a private trust created in good faith and not for the purpose of
circumventing a disclosure procedure adopted pursuant to this section.”



23-1-30-5 Official comments

(d) The phrase "in good faith" was deleted from subsection (d) as superfluous, since the require-
ment that a corporation act in good faith in accepting or rejecting a signature is among the "stan-
dards of this section" set forth in subsections (a), (b) and (c).



23-1-30-6 Official comments

(c) The GCA treated abstentions as negative votes by requiring for approval of various corporate
actions the affirmative vote of a majority of shares entitled to vote thereon. See IC 23-1-4-3
(amendment of articles of incorporation); 1C 23-1-5-2(b) (repealed 1986) (merger); IC 23-1-5-
3(b) (repealed 1986) (consolidation); I1C 23-1-6-3 (repealed 1986) (specia corporate transaction);
IC 23-1-7-1(b)(2) (repealed 1986) (dissolution). Approval of an action under the BCL requires
only that the number of shares voted in favor of the action exceed the number of shares voted
against.

(d) The RMA specified two types of actions requiring a shareholder vote to which the standard
voting rules of this section do not apply. One is election of directors, which (as subsection (d)
provides) is governed by IC 23-1-30-9. The other is set forth in RMA 8§ 7.25(d), which states:

An amendment of articles of incorporation adding, changing, or deleting a quorum or voting
requirement for a voting group greater than specified in subsection (b) or (c) is governed by sec-
tion 7.27.

This RMA subsection was deleted because the provisions to which it refers - RMA § 7.27(b),
establishing greater voting and gquorum requirements for articles amendments that change voting
and quorum requirements - were themselves deleted. See IC 23-1-30-8 and Official Comment.



23-1-30-7 Official comments

(b) In the last sentence of subsection (b), the phrase "A matter may be voted on" and the word
"vote" were substituted for the RMA words "Action may be taken by" and "action," respectively,
because the Commission found the RMA phrasing imprecise and potentially confusing.



23-1-30-8 Official comments
RMA 8§ 7.27(b), which was deleted from the BCL, provides:

An amendment to the articles of incorporation that adds, changes, or deletes a greater quorum or
voting requirement must meet the same quorum requirement and be adopted by the same vote
and voting groups required to take action under the quorum and voting requirements then in ef-
fect or proposed to be adopted, whichever is greater.

This RMA provision (a) immunizes existing "supermajority” quorum or voting requirements
from reduction without the presence and approval of the supermajority, and (b) requires that an
articles amendment proposing supermajority quorum or voting requirements be approved under
the same supermajority rules proposed by the amendment.

The Commission viewed this provision as a mgjor departure from the GCA requirements set
forth in IC 23-1-2-9(m) & -9(n), and recommended retention of the quorum and voting rules in
this areathat have long been used and relied upon by Indiana corporations.



23-1-30-9 Official comments

(d) The GCA did not require either (a) that the meeting notice or proxy statement state conspicu-
ously that cumulative voting is authorized, or (b) that a shareholder give any advance notice of
hisintent to cumulate his votes. See IC 23-1-2-9(e).



23-1-31-1 Official comments

(b) Subsection (b) reflects several changes from the RMA to preserve GCA voting trust rules that
the Commission considered preferable to those of the RMA.

Most important, the RMA sets a ten-year limit on the validity of every voting trust unless it is
extended under the statute. By contrast, the GCA provided ssmply that a voting trust agreement
could not "be made irrevocable" for a period of more than ten years, IC 23-3-1-2 (emphasis
added), and imposed no time limitation on revocable voting trust agreements. The BCL, like the
GCA, limits the duration of a voting trust only if made irrevocable. Since a revocable voting trust
may by definition be revoked at any time, the Commission saw no need for a statutory limit to
the validity period for such trusts.

With respect to extensions of irrevocable voting trusts, subsection (b) was aso changed to carry
forward 1C 23-3-1-2's requirement that such extensions must be authorized in the voting trust
agreement itself. Finally, subsection (b) also retains the IC 23-3-1-2 rule that an irrevocable vot-
ing trust may extend beyond ten years if the voting rights granted by the trust are coupled with an
"interest” (as defined in subdivisions (1) through (4)) in the shares to which the voting rights re-
late.

(c) Consistent with the changes from the RMA made in IC 23-1-31-1(b), subsection (c)'s rules on
voting trust extensions apply only to irrevocable voting trusts. Subsection (c) was also changed
to delete (a) the RMA requirement of obtaining the trustee's written consent to the extension, and
(b) the RMA rule making the extension effective as of the date the first shareholder signs the ex-
tension agreement.

Consistent with the initial reporting rules for voting trusts set forth in 1C 23-1-31-1(a), subsec-
tion (c) requires that copies of any extension agreements and a list of the beneficia owners
bound thereby be delivered to the corporation.



23-1-32-1 Official comments

The last sentence of section 1 was added to require, consistent with IND. TR. R. 23.1, that a
plaintiff in a derivative action must fairly and adequately represent the interests of the sharehold-
ersin enforcing the right of the corporation.



23-1-32-2 Official comments

The parenthetical clause was added to cross-reference 1C 23-1-32-4, which has no RMA coun-
terpart.



23-1-32-4 Official comments

Because (a) the rights and remedies enforced in a derivative proceeding belong to the corpora-
tion, not the shareholder plaintiff, and (b) a corporation's rights and remedies are among its
"business and affairs" to be "managed under the direction of" the board of directors, IC 23-1-33-
1(b), the Commission believed that the decision whether and to what extent to investigate and
prosecute corporate claims, like other questions of corporate policy and management, should in
most instances be subject to the judgment and control of the board. This section, which has no
RMA counterpart, was added to establish procedures by which disinterested directors or other
disinterested persons designated by the board can evaluate whether the corporation has a right or
remedy and, if so, whether it isin the best interests of the corporation to pursueit.

Courts in other jurisdictions, notably Delaware and New Y ork, have recognized the authority of
aboard of directors (usualy acting through a special committee) to determine if pursuit of a cor-
porate right or remedy is in the corporation's best interests and, if not, to terminate a derivative
proceeding. See, e.g., Zapata Corp. v. Maldonado, 430 A.2d 779 (Del. 1981); Auerbach v. Ben-
nett, 47 N.Y.2d 619, 419 N.Y.S.2d 920, 393 N.E.2d 994 (1979). The RMA does not specifically
address this subject, because its drafters believed case law in the areawas "in a state of flux" and
should continue to develop without a model statutory provision. MODEL BUSINESS CORP.
ACT ANN. 8§ 7.40. The Commission believed, however, that the cases acknowledging a board of
directors power to review the merits of derivative proceedings were persuasive, and that defining
the procedures for board action in this area would benefit Indiana corporations, attorneys and the
courts.

(a) Subsection (&) authorizes a board of directors, unless the corporation's articles of incorpora-
tion provide otherwise, to establish a committee (comprised of "disinterested" directors or other
"disinterested” persons, as defined in subsection (d)) to determine whether the corporation has a
right or remedy and, if so, whether it isin the best interests of the corporation to pursue it. Estab-
lishment of such a committee is optional, not mandatory, and the board may choose to do so in
some instances and not others. The committee may be established either before or after a particu-
lar derivative action is filed or threatened, or in any other circumstance that does or may raise a
guestion whether a decision by the corporation's board or officers with respect to a possible cor-
porate right or remedy is consistent with the best interests of the corporation.

Subsection (a) expressly recognizes that whether it is in the best interests of the corporation to
pursue aright or remedy does not rest solely on the legal merits or validity of the right or remedy
in question. For example, the committee may consider, as directors are generally authorized to
do under the BCL, see IC 23-1-35-1(d), the effects of prosecuting the claim on shareholders, em-
ployees, suppliers and customers of the corporation and on communities in which offices or
other facilities of the corporation are located, as well as any other factors the committee consid-
ers pertinent.

(b) Subsection (b)'s rule that a special committee, once established, is not subject to direction or
termination by the board of directors, protects and promotes the requirement that the committee
be "disinterested.” The board is permitted, however, to fill vacancies on the committee.



(c) Subsection (c) establishes that a special committee's determination that pursuit of a right or
remedy is not in the best interests of the corporation may not be challenged by any shareholder
making a demand or bringing a derivative proceeding with respect to such right or remedy,
unless the shareholder can demonstrate either that the committee was not "disinterested,” or the
committee's determination was not made after an investigation conducted in "good faith." The
criteria for determining whether committee members are "disinterested” are set forth in subsec-
tion (d). "Good faith" will depend in part on the adequacy and appropriateness of the Commit-
tee's investigatory procedures, which in turn will depend on the nature and complexity of the
clam.

If the committee was "disinterested” and conducted a "good faith" investigation, a shareholder
may not litigate either the merits of the claim itself or the committee's determination that pursuit
of the claim was not in the best interests of the corporation. Subsection (c) thus rejects cases such
as Zapata v. Maldonado, 430 A.2d 779 (Del. 1981), to the extent they hold that in certain cir-
cumstances a court may apply "its own independent business judgment” to evaluate the merits of
a committee's determination. In essence, subsection (c) codifies the "business judgment rule" as
applied to a decision by a properly constituted committee, acting in good faith, about whether
pursuit of aright or remedy isin the corporation’s best interests. This result follows cases such as
Auerbach v. Bennett, 47 N.Y.2d 619, 419 N.Y.S.2d 920, 393 N.E.2d 994 (1979).

(d) Subsection (d) specifies the criteriafor determining whether a director or other personis"dis-
interested" within the meaning of the section. Significantly, the fact that a prospective committee
member has been made a party to a derivative proceeding will not disqualify such person from
serving if he has been joined as a party "only on the basis of a frivolous or insubstantial claim or
for the sole purpose of seeking to disqualify [him] from serving on the committee.”

Under subdivision (3), officers, employees and agents of the corporation or a related corporation
may not serve on the special committee unless (@) they meet the standards of subdivisions (1)
and (2), and (b) the right or remedy under scrutiny is not assertable against directors or officers
of the corporation or a related corporation. Because subdivision (3) does not apply to "outside"
directors, however, they may serve on a special committee notwithstanding that the right or rem-
edy to be reviewed is one assertable against directors or officers of the corporation or a related
corporation.



23-1-33-1 Official comments

(c) The first sentence of subsection (c) reflects minor rewording of the RMA language for stylis-
tic purposes. The second sentence was added to specify the persons who are responsible, in the
event a corporation dispenses with or limits the authority of a board of directors, for the obliga-
tions and duties the BCL imposes on the "board of directors.”

The GCA had no provision permitting a corporation to dispense with or limit the authority of a
board of directors.



23-1-33-3 Official comments

The BCL deletes severa RMA provisions that limit the ability of a board of directors to deter-
mine the size of the board. Deleted in its entirety was RMA 8 8.03(b), which provides:

If aboard of directors has power to fix or change the number of directors, the board may increase
or decrease by 30 percent or less the number of directors last approved by the shareholders, but
only the shareholders may increase or decrease by more than 30 percent the number of directors
last approved by the shareholders.

In the second sentence of subsection (b) (RMA § 8.03(c)), RMA language authorizing the share-
holders to fix or change the number of directors within the minimum and maximum limits for a
variable-range board was also deleted. The third sentence in the RMA version of this subsection,
providing that, "After shares are issued, only the shareholders may change the range for the size
of the board or change from a fixed to a variable-range size board or vice versa," was deleted al-
together.

The Commission viewed these RMA provisions as a significant departure from the GCA rule
that, unless the articles of incorporation provide otherwise, "the number of the directors shall be
fixed by, and may be changed by amendment to, the bylaws." IC 23-1-2-11(b). Given the variety
of circumstances that can justify a need to change the size of the board, the Commission believed
that a statutory provision requiring the delay and expense of referring the issue to the sharehold-
ers was unwarranted. If a corporation does wish to limit the board's authority in this area, it may
include appropriate restrictive provisionsin its articles of incorporation.



23-1-33-5 Official comments

(d) Subsection (d)'s rule that the term of a director elected to fill a vacancy expires "at the end of
the term for which the director's predecessor was elected” replaces RMA language providing that
the replacement director's term ends "at the next shareholders meeting at which directors are
elected." The BCL and RMA rules yield different results only if a corporation has "staggered"
the terms of directors under IC 23-1-33-6.

The RMA rule, as explained in the RMA Official Comments, "reflects the view that the power to
fill a vacancy by the directors is an interim power to avoid the need for a special shareholders
meeting; if, however, an election of directors by shareholdersisto occur in any event, the direc-
tor elected by the board to fill a vacancy should be considered by the shareholders, whether or
not his term has expired.” MODEL BUSINESS CORP. ACT ANN. 8§ 8.05(d) (3d ed. 1985).
The GCA rule was similar, providing that a director chosen to fill a vacancy served only until the
next annual or specia shareholders meeting. 1C 23-1-2-11(¢e) (repealed 1986).

The Commission believed, however, that the RMA and GCA rules were inconsistent with one of
the primary purposes of staggered board provisions - namely, to promote continuity of philoso-
phy and management on the board by having only one-half or one-third of the directors elected at
any annual meeting. Accordingly, the BCL rejects the RMA requirement that a director chosen
to fill a vacancy serves only until the next annual meeting regardless of the term of the director
he replaced, and provides instead that a replacement director will serve out his predecessor's full
term. If a corporation does want to have the shareholders fill any vacancies on the board, it may
S0 provide in its articles of incorporation. See IC 23-1-33-9.



23-1-33-6 Official comments

The RMA previously required that the articles of incorporation directly establish any staggered
board provisions. The words "or, if articles of incorporation so authorize, the bylaws', which
were originally added to the RMA language, were deleted from subsection (&) in 2001 to allow
either the articles of incorporation or the bylaws to authorize staggered terms. This change pro-
vides additional flexibility over the GCA rule. SeelC 23-1-2-11(d) (repeaed 1986).

Both the RMA and the GCA required that there be at least nine directors before a board could be
staggered. The 1987 amendments to the BCL eliminated this requirement on recommendation
by the Commission because the Commission believed the benefits of institutionalizing continuity
on the board of directors should be available to corporations with fewer than nine directors. The
amended section makes it clear, however, that a |least one director must be elected at each annual
meeting.



23-1-33-7 Official comments

In subsection (a), the BCL added the words "the secretary of" before "the corporation” to elimi-
nate the possibility that a resignation addressed simply to "the corporation” might be delayed in
coming to the attention of the directors or responsible corporate officers. Also, subsection (a)
was amended in 1987 to permit a corporation to designate in its articles of incorporation or by-
laws corporate officers in addition to the chairman as authorized to receive director resignations.

The GCA did not specify any procedures for director resignations.



23-1-33-8 Official comments

(@) The first sentence of subsection (a), which follows the GCA language in IC 23-1-2-12 (re-
pealed 1986), replaces the RMA rule that "[t]he shareholders may remove one or more directors
with or without cause unless the articles of incorporation provide that directors may be removed
only for cause." Under the BCL provision, a corporation that wishes to adopt the RMA rule (or
similar provisions) authorizing shareholder removal of directors, or to limit or eliminate the
board's authority to remove directors, must do so in its articles of incorporation.

The second sentence of the BCL subsection, authorizing the board itself to remove directors
"with or without cause unless the articles of incorporation provide otherwise," isfound in neither
the RMA nor the GCA (though a corporation was free under the GCA to authorize board re-
moval of directorsin its articles of incorporation).

The BCL deleted in its entirety, however, RMA § 8.09, which authorized 10% of a corporation's
shareholders to commence judicial proceedings for removal of a director. Notwithstanding the
RMA Official Comment that this section "is not intended to permit judicial resolution of internal
corporate struggles for control™ except when a director is "guilty of wrongful conduct,” MODEL
BUSINESS CORP. ACT ANN. § 8.09, the Commission believed the provision was inherently
susceptible to abuse in precisely this area, and considered it inappropriate to authorize judicial
intervention in disputes about whether a director should continue on the board.

(d) The phrase "if they are otherwise authorized to do so" was added to reflect the changes in
subsection (a), which eliminated the RMA rule generally authorizing shareholder removal of di-
rectors.



23-1-33-9 Official comments

() Subsection (@) deletes the RMA's authorization that either the shareholders or the board of
directors may fill vacancies on the board, providing instead that the board "may" fill vacancies
unless the articles of incorporation provide otherwise.

The GCA permitted the board to fill the vacancy itself or ask the shareholdersto do so. IC 23-1-
2-11(e). Subsection (@), by providing that the board "may" (rather than "must") fill director va-
cancies, effectively preserves the board's option to call a specia shareholders meeting to elect a
replacement director if the board chooses not to fill the vacancy itself.



23-1-34-2 Official comments

(b) The words "prior or subsequent” were added before "effective date" to state expressly that
subsection (b) authorizes retroactive corporate action by director written consent. This parallels
the rules of 1C 23-1-29-4(c), as amended in 1987, on effective dates for shareholder written con-
sents. The GCA, in IC 23-1-2-11(i), expressly required (as did earlier versions of the RMA) that
adirector written consent be signed by all members of the board prior to action being taken.

Use of the BCL's authorization of retroactive corporate action by director written consent may,
however, be limited by other statutory or common law rules. For example, a retroactive written
consent may not satisfy Internal Revenue Code provisions or regulations requiring that corporate
action be taken by or before specified times or events.

The retroactive action authorized by this subsection should be distinguished, however, from sub-
sequent ratification by the board of directors of corporate actions already taken. The latter was
authorized under the GCA and continues to be authorized by the BCL, wholly apart from the
provisions of subsection (b).



23-1-34-3 Official comments

(b) The GCA did not specify, any minimum notice period for specia directors meetings.



23-1-34-4 Official comments

(b) The GCA did not expressly establish any presumption that a director's attendance at a meet-
ing constituted a waiver of notice.



23-1-34-5 Official comments

(@) & (b) The phrase "[u]nless the articles of incorporation or bylaws require a greater number™
at the beginning of subsection (a) is not intended to prohibit "submajority" quorum requirements
for a board of directors. Subsection (b) expressy authorizes adoption of such a "submajority”
guorum rule, so long as the quorum comprises at least one-third of the fixed, prescribed or actual
number of directors.

(c) The words "provide otherwise" at the end of subsection (c) replace the RMA language "re-
quire the vote of a greater number of directors." This change, which permits a corporation's arti-
cles of incorporation or by laws to require either a greater or lesser percentage than a mgjority to
approve particular corporate actions, is a departure from the RMA and prior Indiana law, IC 23-
1-2-11(f), both of which permit articles and bylaws to deviate from the standard majority rule
only if the effect is to increase the majority requirement.

The "submagjority" approval option authorized by this subsection is not as unusual as it may ap-
pear at first blush. Just as the United States Supreme Court traditionally grants petitions for cer-
tiorari if four of its nine members vote to do so, a corporation may decide that certain actions
(such as a decision to appoint a specia committee, under IC 23-1-32-4, to investigate the merits
of a derivative action) should be taken whenever a specified number of directors, even if less
than a magjority, think the action appropriate.

Subsection (c) does not ater the quorum rules of subsections (a) and (b). Regardless of the
"submagjority" rule a corporation may establish for approval of particular actions, a quorum must
be present for the board to act. But unlike subsection (b), which establishes one-third as the
minimum quorum requirement, subsection (¢) sets no minimum limit on any "submajority" ap-
proval rule a corporation may adopt. To use the example in the previous paragraph, a corporation
may provide that a special committee to investigate a derivative claim will be appointed if any
director thinks that action should be taken.



23-1-34-6 Official comments

(a) Subsection (a) authorizes single-member committees in lieu of the RMA requirement of two
or more members. Since the GCA did not prohibit one-member committees, see IC 23-1-2-11(g),
and the BCL itself authorizes a one-member board of directors, see IC 23-1-33-3, the Commis-
sion recommended rejecting the RMA's "two or more members' requirement for board commit-
tees.

(e) Subsection (e) prohibits, as did the GCA in IC 23-1-211(g), delegation to committees of cer-
tain specified powers of the board of directors. As initially enacted in 1986, this subsection fol-
lowed the RMA with two exceptions. First, the authorization of committee approval of share re-
demptions according to a formula or method prescribed by the board, stated in a separate subdi-
vision in the RMA, was shifted to subdivision (1) in the BCL because a "reacquisition of shares’
is one form of "distribution” under IC 23-1-20-7. Read literally, the RMA's categorical prohibi-
tion of committee authorization of distributions in subdivision (1) is inconsistent with the limited
committee authority, granted by another subdivision, to authorize share redemptions. The BCL
rearrangement and rewording of these provisions in a single subdivision eliminates this unin-
tended inconsistency.

Second, subsection (e) as initially enacted did not include what is now subdivision (7), dealing
with committee authorization of share issuance and determination of the designation and relative
rights, preferences and limitations of a class or series of shares. However, the deletion of this
subdivision, which appears in slightly different language in the RMA, created uncertainty as to
whether (a) the BCL permitted unrestricted committee authority in these areas (since the general
rule is that a committee "may exercise the authority of the board of directors,” 1C 23-1-34-6(d)),
or (b) the BCL instead permitted no committee authority in these areas (since it had deleted the
specific RMA subdivision specifying the circumstances under which a committee could exercise
that authority).

The first reading was literally correct, and was the result initially intended by the Commission to
preserve prior Indiana law in this area. The GCA provided, without qualification, that a commit-
tee could decide "to issue and sell or approve any contract to issue and sell, securities or shares
of the corporation or designate the terms of a series of a class of securities or shares." 1C 23-1-2-
11(g). On further reflection, however, the Commission recommended restoring the RMA subdi-
vision (with minor clarifying changes in the RMA language) in the 1987 amendments to the
BCL, both to eliminate the uncertainty described above and to impose the RMA's prudential lim-
its on the circumstances in which a committee can perform these important board functions.

The 1987 amendments made three other changes to this subsection. First, subdivision (1) was
amended to permit approval of "other distributions,” in addition to share redemptions, if done
"within a range" prescribed by the board. Second, this subdivision was also changed to permit
"an executive officer of the corporation designated by the board of directors,” as well as a com-
mittee, to make redemption and other distribution decisions subject to board-prescribed formu-
las, methods or limits. These changes permit a corporation to streamline its decision making in
these areas, as the practical realities of modern corporate financing may demand. For example, a
modern corporation may authorize classes of preferred shares for which redemption and dividend
decisions are made on a weekly basis. Under subdivision (1), a board of directors can authorize



either a committee or an executive officer to make these decisions subject to criteria specified by
the board, without having to convene weekly meetings of the full board.

The third 1987 change was in subdivision (4), which generally prohibits a committee from exer-
cising the board's authority, under IC 23-1-38-2, to make certain amendments to the articles of
incorporation without shareholder approval. 1C 23-1-38-2(7), however, is a catch-all provision
authorizing any direct articles amendments by the board expressly permitted by other sections of
the BCL; and one such section is IC 23-1-25-2(d), which authorizes a board to amend the arti-
cles, without shareholder approval, to reflect the board's determination of the designation and
relative rights, preferences and limitations of a class or series of shares. Subdivision (7) here in
turn authorizes a committee to exercise, within limits, the board's authority to make such deter-
minations. Accordingly, subdivision (4)'s prohibition on committee amendment of articles of in-
corporation was qualified by the 1987 amendment adding the words "except to the extent permit-
ted by subdivision (7)," to clarify that a committee authorized to determine the terms of a class or
series of shares under subdivision (7) also has authority to make the appropriate amendments to
the articles of incorporation under |C 23-1-25-2(d) and |C 23-1-38-2(7).



23-1-35-1 Official comments
Subsection (a)

The phrase "based on facts then known to the director" was added to subsection (a) to empha
size that a director's conduct must be judged based on what he knew at the time of a decision,
and not on what the benefit of hindsight may later reveal.

The general "standard of conduct” established by this subsection is substantialy similar to that
set forth in the GCA. See IC 23-1-2- 11(a)(2) (repealed 1986). Under the BCL, however, a di-
rector's breach or failure to perform his duties in compliance with the standard of conduct does
not permit imposition of personal liability on the director unless the breach or failure to perform
"constitutes willful misconduct or recklessness.” See IC 23-1- 35-1(e) and Official Comment.

Subsection (d)

Subsection (d), which has no RMA counterpart, was added as an illustrative, nonexhaustive list
of certain factors a director may consider in deciding what isin "the best interests of the corpora
tion." The subsection makes clear that a director is not required to view presently quantifiable
profit maximization as the sole or necessarily controlling determinant of the corporation's "best
interests.”

The kind of additional factors that subsection (d) establishes as appropriate considerations for a
director have been noted by many observers, including former United States Supreme Court Jus-
tice Lewis Powell in the following passage from his concurring opinion in Edgar v. MITE Corp.,
457 U.S. 624, 646 (1982):

When corporate headquarters are transferred . . ., the State and locality from which the transfer is
made inevitably suffer significantly. Management personnel--many of whom have provided
community leadership--may not move to the new corporate headquarters. Contributions to cul-
tural, charitable, and educational life--both in terms of leadership and financial support--also tend
to diminish when there is amove of corporate headquarters.

The Commission recommended adding subsection (d) to eliminate any argument that a director's
consideration of factors such as those noted by Justice Powell, as well as other matters of the sort
described in the subsection, was somehow "inappropriate,” or "inconsistent" with the director's
duty to consider a corporation's "best interests.”

Subsection (e)

The RMA provides simply that adirector isnot liable for any action or failure to take action if he
performed his duties as such in compliance with the statutory standard of conduct. The BCL
adds a critical additional prerequisite to any imposition of personal liability on a director,
namely, that his breach or failure to perform his duties must a'so constitute "willful misconduct
or recklessness."



Subsection (€), while substantially narrowing the circumstances in which personal liability may
be imposed on directors, does not alter the director's statutory duties themselves. Hence, a direc-
tor's failure to exercise "the care an ordinarily prudent person in a like position would exercise
under similar circumstances,” see IC 23-1-35-1(a)(2), may have legal significance with respect to
the validity of corporate action, even if the failure did not amount to "willful misconduct or reck-
lessness.”

But negligence, regardless of "degree," cannot satisfy subsection (e)'s "willful misconduct or
recklessness' prerequisite to imposition of persona liability on a director. Though Indiana
courts have traditionally refused to recognize degrees of negligence, see, e.g., Heiny v. Pennsyl-
vania R. Co., 221 Ind. 367, 47 N.E.2d 145 (1943); Birdsong v. ITT Continental Baking Co., 160
Ind. App. 411, 312 N.E.2d 104 (1974), subsection (e)'s standard is and was intended to be differ-
ent from the "gross negligence" standard applied in some other jurisdictions, see, e.g., Smith v.
Van Gorkum, 488 A.2d 858 (Del.1985). "Willful misconduct” or "recklessness' require, at
minimum, a conscious disregard of or indifference to the consequences of arisky act. See, e.g.,
Orkin Exterminating Co. v. Trainar, 486 N.E.2d 1019, 1023 (Ind. 1986); Castetter v. Barnard,
98 Ind. App. 210, 228, 183 N.E.2d 681, 688 (1932). "Gross negligence" involves more than or-
dinary inadvertence, but less than such conscious disregard or indifference. See W. Prosser & P.
Keeton, The Law of Torts 212 (5th ed. 1984).

Subsection (€)'s standard of liability is a conscious response to the serious problems that have
arisen due to the increasing amount of litigation against directors, the increasing expense of de-
fending such claims, and the increasing cost (and decreasing availability and scope) of director
and officer liability insurance. These developments have in turn made it increasingly difficult
for corporations to persuade qualified individuals to serve on boards of directors. Narrowing the
bases for imposition of personal liability on directors was recommended by the Commission, and
adopted by the General Assembly, as a crucia part of Indianas efforts to reverse that trend.
Subsection (e) reflects the public policy of Indiana that personal liability should be imposed on
directorsonly in limited circumstances and should be construed in furtherance of that objective.



23-1-35-2 Official comments

(d) The BCL deletes the word "not" immediately preceding the words "be counted in a vote of
shareholders’ in the second sentence of subsection (d), thereby reversing the RMA rule that
shares owned by an interested director or entity are disqualified from voting on whether to ap-
prove a "conflict of interest” transaction. Other RMA language in this subsection, rendered un-
necessary by the regjection of the RMA disqualification rule, was deleted either in the initial BCL
legislation or the 1987 amendments.

The GCA did not prohibit the voting of shares owned or controlled by a director who had an in-
terest in the transaction being voted upon. See IC 23-1-10-6(b). The Commission believed the
disclosure and approval procedures of IC 23-1-35-2(a) are sufficient to protect the interests of
disinterested shareholders, and that a director qua shareholder should have the same rights as
other shareholders, notwithstanding his interest in a transaction. Finaly, in situations where in-
terested directors own a majority of the shares, it would be inequitable to allow a minority to de-
termine whether a transaction should be allowed.

For all these reasons, the BCL deleted the RMA's disgqualification provisions and retained the
GCA ruleinthis area.



23-1-35-3 Official comments

The GCA prohibited loans to directors except for the purpose of purchasing the corporation's
shares, and even then subject to restrictions such as shareholder approva of the loan or of the
plan under which it was made. See IC 23-1-2-18. The BCL permits loans to directors if approved
by the board under this section, which does not require any approval by shareholders.



23-1-35-4 Official comments

Subsections (a) and (b)(1) were amended in 1987 specifically to cross-reference subsection (e) of
IC 23-1-35-1, thereby clarifying that imposition of personal liability on a director for unlawful
distributions is, like every other director liability issue under the BCL, governed by the "willful
misconduct or recklessness' standard.

Also in 1987, subsection (b)(2) was amended to delete the RMA rule that only shareholders who
knew that a distribution was unlawful may be required to make contribution to a director on
whom personal liability was imposed for such distribution. An unlawful distribution is, by defi-
nition, one that a shareholder had no right to receive; and the fact that he did not know the distri-
bution was improper should not entitle him to retain a windfall.



23-1-36-1 Official comments

(@) The words "elected or" were added before the word "appointed” in the first sentence of sub-
section (a), because officers may be "elected,” as well as "appointed,” by a board of directors.
Also, the words "or appointed by a duly elected or appointed officer in accordance with the by-
laws" were added at the end of the first sentence to conform with subsection (b), which permits
an officer elected or appointed by the board to appoint other officers or assistant officers, if so
authorized by the bylaws or the board.

Finally, the last sentence of subsection (a) was added to state expressly the rule - implicit in sub-
section (¢)'s requirement that one officer must be responsible for corporate minutes and authenti-
cation of corporate records - that each corporation must have at least one officer. The GCA re-
quired a minimum of three officers (president, secretary and treasurer), though the bylaws could
permit any two or more offices to be held by the same person. See IC 23-1-2-13(a).

(b) The words "elected or" were added before the word "appointed” in subsection (b), because
officers may be "elected,” as well as "appointed,” by a board of directors.

(c) The phrase "and that officer is considered the secretary of the corporation for purposes of this
article" was added at the end of subsection (c), since the person performing these functions is
referred to as the "secretary” of the corporation throughout the BCL. See also I1C 23-1-20-22 (de-
fining "secretary").



23-1-36-2 Official comments

The BCL deletes altogether RMA 8§ 8.42, which provides the following "standards of conduct”
for officers:

(a) An officer with discretionary authority shall discharge his duties under that authority:
(1) in good faith

(2) with the care an ordinarily prudent person in alike position would exercise under similar cir-
cumstances; and

(3) in amanner he reasonably believes to be in the best interests of the corporation.

(b) In discharging his duties an officer is entitled to rely on information, opinions, reports, or
statements, including financial statements and other financial data, if prepared or presented by:

(1) one or more officers or employees of the corporation whom the officer reasonably believesto
be reliable and competent in the matters presented; or

(2) legal counsel, public accountants, or other persons as to matters the officer reasonably be-
lieves are within the person's professional or expert competence.

(c) An officer is not acting in good faith if he has knowledge concerning the matter in question
that makes reliance otherwise permitted by subsection (b) unwarranted.

(d) An officer is not liable for any action taken as an officer, or, any failure to take any action, if
he performed the duties of his office in compliance with this section.

This omitted section parallels |C 23-1-35-1, which defines "standards of conduct” for directors.

The Commission believed that a separate, statutory standard of conduct for officers was inconsis-
tent with the basic concept, reflected in 1C 23-1-36-1 and in prior law, see IC 23-1-2-13, that of-
ficers are chosen by, report to and are subject to the direction of the board of directors. Also,
codification of a separate "standard of conduct” for officers would suggest that they, unlike non-
officer corporate employees, would not be judged by the standards established by common law
principles of agency and contract. Indiana law has not recognized separate standards for officers
and other employees except to the extent that different duties entail different responsibilities -
e.g., the standard for a non-officer employee with limited discretion may be less strict than that
for a chief executive officer charged with the management of corporate affairs.

Rather than singling out officers as a special class of employees and imposing on them a codified
standard of care, the Commission recommended that common law agency and contract principles
should generally remain the source of the duty of care owed to a corporation by an offi-
cer/employee. Also, the Commission believed a corporation should have the option, in its articles
of incorporation or bylaws, to establish a higher standard of care for particular officers than ex-
ists under either common law or the omitted RMA section.



23-1-36-3 Official comments

(@) The words "board of directors, its chairman or the secretary of the corporation” were added in
place of the word "corporation” in what is now subdivision (1) of subsection (a), since an offi-
cer's resignation delivered ssimply to the "corporation™ might not come to the attention of respon-
sible corporate officials in a timely fashion. In 1987, what is now subdivision (2) was added to
permit a corporation's articles of incorporation or bylaws to designate other officers as authorized
to receive officer resignations.

The GCA had no statutory provisions governing officer resignations.

(d) Subsection (d) was added in 1987 to clarify that an officer who appoints another officer or
assistant officer may also remove such appointees with or without cause.



23-1-36-4 Official comments

(a) The words "election or" were added before the word "appointment” because officers may be
"elected," aswell as"appointed,” by a board of directors.



Tit. 23, Art. 1, Ch. 37 Note Official Comments

Introductory Comment. The BCL's specific statutory provisions on indemnification of directors,
officers, employees and agents, set forth in sections 1 through 13 of this Chapter, are not exclu-
sive. Rather, they are intended to supply indemnification rules and procedures for corporations
that elect not to adopt in their organic documents or by board of director or shareholder resolu-
tions, as expressly authorized by 1C 23-1-37-15, either broader or narrower indemnification pro-
visions. The BCL aso does not require, as did the GCA in IC 23-1-2-2(b)(9), shareholder ap-
prova of indemnification for negligence or misconduct.

Much like the BCL'S liability standard for directors, see IC 23-1-35-1(e) and Official Comment,
the broad and expanded indemnification provisions authorized by Chapter 37 are another con-
scious response to the serious problems that have arisen in recent years due to the increasing
amount of litigation against directors and officers, the increasing expense of defending such
claims, and the increasing cost (and decreasing availability and scope) of director and officer li-
ability insurance. These developments have in turn made it increasingly difficult for corporations
to persuade qualified individuals to serve as directors and officers. Authorization of broad and
expanded indemnification was recommended by the Commission, and adopted by the General
Assembly, as acrucial part of Indiana's efforts to reverse that trend. Chapter 37 reflects the pub-
lic policy of Indiana that indemnification should be liberally permitted, and the Chapter should
be construed in furtherance of that objective.



23-1-37-2 Official comments

The words "whether for profit or not" were added to the end of the first sentence to clarify that
indemnification benefits are also available to one serving a nonprofit or charitable entity at the
request of a corporation. See also IC 34-4-11.5 [repeded; see IC 34-30-4 for similar provisions]
(limiting civil liability of volunteer directors of nonprofit or charitable entities).



23-1-37-5 Official comments

Consistent with the change made to IC 23-1-37-2, the words "whether for profit or not" were
added to the end of this section as well. The words appear here, however, as part of the list of
activities that do not constitute acting in an "official capacity." For indemnification purposes, as
established by 1C 23-1-37-8(2), a person acting in an "official capacity” (i.e., serving in one's ca-
pacity with the corporation) must have a reasonable belief that his act was "in [the corporation's)
best interests"; a person not acting in an "official capacity” (i.e., serving another entity, whether
for profit or not, at the corporation's request) must have a reasonable belief only that his act "was
at least not opposed to [the corporation’s] best interests.”



23-1-37-8 Official comments

(@) The RMA introductory phrase, "Except as provided in subsection (d),” was deleted from sub-
section (&) because RMA 8§ 8.51(d) was, as discussed below, deleted in its entirety.

Subsection (@)'s authorization of indemnification for "liabilities incurred in a proceeding” is
broader than the comparable GCA provision, which permitted indemnification for "expenses'
only. SeelC 23-1-2-2(b)(9) (repealed 1986). This expansion is consistent with the general pur-
poses of the BCL's authorization of broad and expanded indemnification, discussed in the Intro-
ductory Official Comment to Chapter 37.

Subsection (a)(3), dealing with the indemnification standard of conduct in connection with
criminal proceedings, includes an alternative formulation not found in the RMA - namely, that an
individual had reasonable cause to believe his "conduct was lawful." The Commission thought
that the RMA standard - no reasonable cause to believe "conduct was unlawful" was insufficient,
standing alone, because the complexity of modern corporate management and securities transac-
tions often creates "gray areas' about the legality or illegality of conduct. In many situations, a
corporate director or officer relying on professional and expert advice may well have reasonable
cause to believe that action is "lawful" even though he cannot categorically say, given the "gray
areas' in a particular statute or regulation, that he has "no reasonable cause" to believe that the
action may finally be determined to be "un lawful." Subdivision (3)(A)'s alternative formulation
was added because the Commission believed a reasonable belief of lawfulness should be suffi-
cient to authorize indemnification, even if the absence of any reasonable basis for a belief of
unlawfulness cannot be shown.

The Commission also recommended deleting in their entirety RMA 8 8.51(d) & (e), which pro-
vide:

(d) A corporation may not indemnify a director under this section:

(2) in connection with a proceeding by or in the right of the corporation in which the director was
adjudged liable to the corporation; or

(2) in connection with any other proceeding charging improper personal benefit to him, whether
or not involving action in his official capacity, in which he was adjudged liable on the basis that
persona benefit was improperly received by him.

(e) Indemnification permitted under this section in connection with a proceeding by or in the
right of the corporation is limited to reasonable expenses incurred in connection with the pro-
ceeding.

The effect of RMA 8§ 8.51(d) is to prohibit voluntary indemnification in connection with direct
or derivative actions on behalf of the corporation and in "improper benefit" cases. The RMA Of-
ficia Comments state that an individual may still apply for court ordered indemnification under
RMA 8§ 8.54 (codified in the BCL at IC 23-1-37-11), even though it is "unlikely" that a person
found liable in the cases addressed by the subsection would be able to meet the general standards
of conduct of RMA 8§ 8.51(a) (codified as subsection (a) here). See MODEL BUSINESS CORP.
ACT ANN. § 8.51(d) (3d ed. 1985).



In essence, then, RMA 8§ 8.51(d) ssimply imposes a "court approval" requirement on indemnifi-
cation in the cases covered by the subsection. The Commission concluded, however, that if a
person in fact met subsection (a)'s standards, i.e. demonstrating that his conduct was in good
faith and that he reasonably believed his conduct wasin (or, as to action not in an "official capac-
ity," was not opposed to) the corporation's best interests, court approval should not be a prerequi-
site to indemnification in such cases.

RMA § 8.51(e) restricts indemnification for actions brought by or in the right of the corporation
to "reasonable expenses incurred” in connection therewith, and excludes amounts paid to settle
the substantive claim. Since RMA 8§ 8.51(d) prohibits all but court ordered indemnification
when a person is found liable in such a suit, the effect of RMA § 8.51(e), as the RMA Official
Comments state, is ssimply to limit indemnification when such suits are settled, thereby avoiding
the "circularity" of a corporation's indemnifying a party for amounts paid to the corporation in
settlement. Sce MODEL BUSINESS CORP. ACT ANN. § 8.51(e) (3d ed. 1985). Here, too,
however, the Commission concluded that indemnification should not be prohibited so long as a
person can in fact meet I1C 23-1-37-8(a)'s indemnification standards - notwithstanding formalistic
concerns about "circularity."

The Commission’'s recommendations on deleting RMA § 8.51(d) & (e) are consistent with the
indemnification standards specified in subsection (@), with the express authority for corporations
to adopt broader or narrower indemnification rules under IC 23-1-37-15 and with the genera
purposes served by authorizing broad and expanded indemnification, see Introductory Official
Comment to 1C 23-1-37.



23-1-37-10 Official comments

(@) The only GCA condition for advancement of expenses was an undertaking by the individual
to repay the advance in the event it was ultimately determined that he was not entitled to indem-
nification. See IC 23-1-2-2(b)(9). Subsection (@) adds additional conditions. Here, too, however,
acorporation is free to adopt broader or narrower rules under I1C 23-1-37-15.



23-1-37-11 Official comments

(2) Because RMA 8§ 8.51(d) & (e) were deleted from the BCL, see IC 23-1-37-8(a) and Official
Comment, the RMA words "or was adjudged liable as described in section 8.51(d), but if he was
adjudged so liable his indemnification is limited to reasonable expenses incurred,” were deleted
at the end of subsection (2).



23-1-37-12 Official comments

(b) The phrase "by any one (1) of the following procedures’ was added to emphasize that a de-
termination of eigibility for indemnification need be made by only one of the persons or groups
described in subsection (b). A corporation has flexibility both in deciding which procedure or
procedures it wishes to use, and in establishing the order of priority it will follow between or
among different procedures.



23-1-37-13 Official comments

(1) The words "whether or" were substituted for the RMA words "who is" in subsection (1), to
eliminate the RMA implication that entitlement to mandatory and court-ordered indemnification
(under I1C 23-1-37-9 & -11, respectively) may differ depending on whether an officer is or is not
also an [a] director.

(2) The words "whether or" were also substituted for the RMA words "who is" in subsection (2),
to eliminate the RMA implication that the scope of voluntary indemnification may differ depend-
ing on whether an officer, employee or agent is or is not also a director.

(3) The words "whether or" were also substituted for the RMA words "who is" in subsection (3),
to eliminate the RMA implication that availability of indemnification under a corporation's arti-
cles of incorporation, bylaws, general or specific action by its directors or by contract may differ
depending on whether an officer, employee or agent is or is not also a director.

In this subsection, unlike subsections (1) and (2), the RMA implication eliminated by the BCL
was clearly intended. RMA § 8.58 (significantly changed in the BCL, see IC 23-1-37-15 and
Official Comment) provides that a director indemnification provision in a corporation's articles
of [incorporation], bylaws, board resolution or contract "is valid only if and to the extent the pro-
vision is consistent with" the RMA's statutory indemnification rules. The negative pregnant is
RMA § 8.58's limitations on nonstatutory indemnification do not apply to non-director officers,
employees or agents.

The Commission rejected the RMA approach both in IC 23-1-37-15 and in subsection (3) here.
Instead, it recommended retaining the GCA rule, which recognized the validity of nonstatutory
indemnification provisions, regardless of whether they applied to a director, officer, employee or
agent. See |C 23-1-2-2(b)(9) (repealed 1986).



23-1-37-15 Official comments

This section, like RMA § 8.58, expressly recognizes the validity of nonstatutory indemnification
provisions, but does so far more liberally than its RMA counterpart.

(a) Subsection (a) replaces the first sentence of RMA § 8.58(a), which reads:

...A provision treating a corporation's indemnification of or advance for expenses to directors
that is contained in its articles of incorporation, bylaws, a resolution of its shareholders or board
of directors, or in a contract or otherwise, is valid only if and to the extent the provision is con-
sistent with this subchapter.

This RMA language establishes a specia limit on nonstatutory provisions for indemnification of
directors not included in its rule on nonstatutory provisions for officers, employees or agents, for
whom the only limit is that extra-statutory indemnification be "consistent with public policy."
See RMA 8 8.56(3) (codified, with changes, at |1C 23-1-37-13(3)).

Both here and in IC 23-1-37-13(3), however, the Commission rejected the RMA approach and
recommended retaining the GCA rule, which expressly recognized the validity of nonstatutory
indemnification provisions, regardless of whether they applied to a director, officer, employee or
agent. See IC 23-1-2-2(b)(9) (repealed 1986). The Commission believed, particularly in light of
the considerations discussed in the Introductory Official Comment to IC 23-1-37, that corpora-
tions should, as a matter of public policy, be authorized to fashion nonstatutory indemnification
provisions to meet their particular needs. To be sure, corporations must be mindful of other
statutory and regulatory standards in developing such provisions. But the Commission did not
believe the BCL should establish additional limits on corporate flexibility in this area.

Subsection (@) does not limit or affect any rights to indemnification and advance for expenses
that may exist pursuant to contract.

(b) Subsection (b) is based on the second sentence of RMA 8§ 8.58(a), which reads:

...If articles of incorporation limit indemnification or advance for expenses, indemnification and
advance for expenses are valid only to the extent consistent with the articles.

This RMA language was expanded in subsection (b) to recognize the validity of limits on in-
demnification expressed in bylaws, board of directors or shareholder resolutions, or other duly
adopted authorizations of indemnification or advance for expenses, as well as limits expressed in
articles of incorporation.

Subsection (b) does not, however, permit bylaws, board or shareholder resolutions, or other au-
thorizations of indemnification and advance for expenses to limit the mandatory indemnification
for directors and officers provided by IC 23-1-37-9, -11 & -13. As those sections provide, any
limit on these statutory provisions for mandatory indemnification must be stated in a corpora-
tion's articles of incorporation.



(c) The words "officer, employee or agent" were added in subsection (c) to state expressly that a
corporation's power to pay or reimburse witness expenses for these persons, as well as for direc-
tors, is aso not limited by this Chapter (though subsection (c)'s applicability to non-directorsis
already implicit under 1C 23-1-37-13(2)).



23-1-38-1 Official comments
(a) Theinfinitive "to be" was added throughout subsection (a) for clarity.

(b) The purpose of subsection (b), as explained in the RMA Official Comments, is to eliminate
any remaining vestiges of the "vested rights' doctrine, now generally rejected by the courts, un-
der which "particular rights of shareholders were 'vested' in individual shareholders and thus
immune from change by the corporation in the absence of unanimous consent of the sharehold-
ers." MODEL BUSINESS CORP. ACT ANN. § 10.01(b) (3d ed. 1985).

The Commission agreed with the RMA purpose, but believed the "vested rights' doctrine should
be clearly eliminated with respect to amendments of bylaws as well as amendments of articles of
incorporation. Accordingly, the phrase "or authorized to be in the bylaws by this article or the
articles of incorporation” was added to subsection (b), thereby ensuring that corporations have
the freedom to amend bylaws, or to decline to include a provision otherwise permitted to be in
the bylaws, without being confronted with a "vested rights' challenge.



23-1-38-2 Official comments

The GCA required shareholder approval of all amendments to the articles of incorporation ex-
cept those relating to cancellation of shares. See IC 23-1-4-3, -9 & -10 (repealed 1986). Thisand
other sections of the BCL permit direct amendment of the articles by the board of directors,
without shareholder action, in a variety of other contexts.

(4) The phrase "or alesser number of whole shares and fractional shares' was added to subsec-
tion (4) to permit a board of directors to effect a reverse share split without shareholder approval.
In most cases, a reverse share split, like a regular or "forward" share split, will essentially be a
matter of form, not substance, that does not change a shareholder's proportionate ownership of or
interest in the corporation. See Anacomp, Inc. v. Wright, 449 N.E.2d 610 (Ind. App. 1983).
However, a reverse share split accompanied by a redemption of any resulting fractional shares,
see IC 23-1-25-4(a)(1), can alter proportionate ownership. In either case, though, a reverse share
split requires no shareholder approval.

(5) The power to substitute words of "corporateness’ granted by subsection (5) includes substitu-
tion of words of like import in another language. See IC 23-1-23-1(a)(1).

(6) Subsection (6) was added in 1987 to reflect the board of directors authority to amend the ar-
ticles of incorporation, without shareholder approval, to reduce the number of authorized shares
due to a cancellation of "treasury shares." See IC 23-1-27-2(e) and Official Comment.

(7) Subsection (7) refers generally to other BCL sections authorizing direct amendment of arti-
cles of incorporation by the board of directors. See, e.g., IC 23-1-25-2(d) (amendments stating
determinations by the board of the designations and relative rights, preferences and limitations of
a class or series of shares); IC 23-1-27-2(c) (amendments reducing the number of authorized
shares by the number of reacquired shares if the articles prohibit reissuance of the latter).



23-1-38-3 Official comments
(d) The second "must” in the second sentence of subsection (d) was added for clarity.

RMA § 13.02(a)(4) grants shareholders dissenters' rights with respect to articles of incorporation
amendments that "materially and adversely" affect certain rights of a dissenter's shares. The
BCL deleted this provision, and contains no statutory provision of dissenters' rights based solely
on amendments to the articles of incorporation. See IC 23-1-44-8 and Official Comment.

The GCA did not require either that notice of the shareholders meeting at which an amendment
would be proposed include a copy or summary of the proposed amendment, or that shareholders
not entitled to vote on the amendment be given notice. See IC 23-1-4-2 (repealed 1986).

(e) The GCA required that all amendments to articles of incorporation be approved by a majority
vote of all shares entitled to vote, thereby effectively treating abstentions as negative votes. See
IC 23-1-4-3 (repealed 1986). Subsection (€) retains this rule only for articles amendments that
would create dissenters' rights, and requires for all other amendments only that the number of
votes in favor exceed the number of votes against.

The BCL did not adopt RMA 8 13.02(a)(1), creating dissenters' rights with respect to articles of
incorporation amendments that "materially and adversely” affect certain rights of a dissenter's
shares. See IC 23-1-44-8 and Official Comment. Nonetheless, a corporation's organic documents
or aresolution of the board of directors may still authorize dissenters' rights for articles amend-
ments, see IC 23-1-44-8(a)(5), in which case the special mgjority vote described by subsection
(e)(1) would be required to approve such amendments.



23-1-38-4 Official comments

The shareholder voting group rights described in this section do not limit the power of a board of
directors, under IC 23-1-25-2(d), to amend the articles of incorporation without shareholder ap-
proval to reflect the board's determination of the designation and the relative rights, preferences
and limitations of a class or series of shares. Notwithstanding the possible direct or indirect im-
pact of a board's action under 1C 23-1-25-2 on one or more of the matters specified in subsection
() of this section, the voting group rights described here exist only "if shareholder voting is oth-
erwise required by this article"; and IC 23-1-25-2(d) expressly provides that the amendments au-
thorized by that section are "effective without shareholder action.”

In addition, subsection (a)(5)'s grant of class voting rights when the shares of all or part of a class
are changed into a different number of shares of the same class does not create class voting rights
on a conversion of sharesinto cash, e.g., in a"cash-out merger."



23-1-38-5 Official comments

Read literaly, RMA § 10.05 appears to authorize the incorporators to amend articles of incorpo-
ration before shares have been issued, even if aboard of directors has already been selected. Sec-
tion 5 was rewritten to provide clearly that the incorporators may exercise this authority only if a
board has not been chosen.

This change is consistent with the change from RMA language in IC 23-1-21-5(a), clarifying
that once the board is selected, it (and not the incorporators) will complete the organization of
the corporation.



23-1-38-6 Official comments

(@) In subsection (a)(6), which describes methods for reporting the "vote tally" on an amendment
to the articles of incorporation, the BCL deletes the RMA adverb "indisputably” (which modifies
the phrase "represented at the meeting” in subdivision (6)(A)), and the RMA adjective "undis-
puted” (which modifies the phrase "votes cast for the amendment by each voting group” in sub-
division (6)(B)). The Commission believed (a) that 1C 23-1-30-5 sufficiently specifies the rules
for a corporation's "good faith" acceptance or rejection of votes, consents, waivers or proxies,
and (b) that using the RMA's undefined terms "indisputably" and "undisputed” in subdivision (6)
could create confusion as to whether some additional, unexplained "absence of dispute” rule was
applicable with respect to share voting on articles amendments.

(b) Subsection (b) - which permits the filing of a certified copy of an articles amendment chang-
ing the corporation's name with the county recorder of each county in which the corporation has
real property - is not found in the RMA.

The GCA had a similar provision, under which such county recorder filings were mandatory. See
|C 23-1-4-8. The BCL provision is expressly permissive, and any failure to file a name change in
a county recorder's office does not affect the "validity of a change in name." In general, the
Commission anticipated that county real estate records would normally be atered prior to any
conveyance to reflect a corporation's proper current name - whether by the permissive filings au-
thorized by this subsection or by some other means of notification satisfactory to a county re-
corder - and saw no reason to require such name-change filings at any particular time before a
conveyance.



23-1-38-7 Official comments

() The phrase "or, if the board of directors has not been selected, the incorporators' was added
to permit incorporators to restate articles if a board has not yet been selected. See also IC 23-1-
21-5 & -38-5 and Officia Comments.

Unlike subsection (&), which permits restatement of articles of incorporation "at any time," the
GCA permitted filing of amended or restated articles only when an articles amendment had been
adopted. See IC 23-1-4-5 (repealed 1986).

(c) The second "must” in the second sentence of subsection (c) was added for clarity.



23-1-38-8 Official comments

(c) The RMA words "and to the extent," preceding the phrase "provided in the reorganization
plan,” were deleted as unnecessary.



23-1-38-9 Official comments

In the first sentence of section 9, the word "preexisting" was substituted for the RMA word "ex-
isting," to emphasize that the section's protection of "rights of persons other than shareholders of
the corporation” is limited to rights in existence before the effective date of an articles amend-
ment.



23-1-38.5-2 Official comments
Subsection (a)

The purpose of subsection (@) is to establish this chapter as the enabling law for conversions and
domestications of corporations and other entities engaged in a business, including those corpora-
tions and other entities engaged in a business regulated by other Indiana statutes, unless such
statutes either affirmatively prohibit or provide for conversion or domestication.

Subsection (b)

Subsection (b) is anon-exclusive list of prohibited conversions and limits the scope of subsection
(a) by prohibiting use of this chapter to convert a mutual insurance company into a stock insur-
ance company (which is governed by IC 27-15-1-1 et seq.) or for conversions involving non-
profit corporations. Subsection (b), however, does not affect the power of a non-profit corpora-
tion to engage in transactions (other than conversion) with a domestic corporation or another
non-profit corporation that are otherwise permitted by applicable law. The 2005 amendment to
subsection (b) was consistent with the 2005 amendment to IC 23-1-38.5-1 that defined "other
entity."



23-1-38.5-10 Official comments

The 2006 amendments to this section deleted the transition rule previously set forth in subsection
(e), expanded the list of permitted conversions and clarified that Section 15, not Section 14, of
this chapter governs the effect of converting to a domestic corporation or a domestic other entity,
if the organic law of the domestic other entity does not provide for conversion.

Subject to certain restrictions, subsections (a) through (h) authorize the following types of con-
version:

) a domestic corporation to a domestic other entity;

(i) a domestic corporation to aforeign other entity;

(iii)  adomestic other entity to a domestic corporation;

(iv)  adomestic other entity to a different domestic other entity;

(V) adomestic other entity to aforeign other entity;

(vi)  adomestic other entity to aforeign corporation;

(vii) aforeign other entity to a domestic corporation or domestic other entity; and
(viii) aforeign corporation to a domestic other entity.

Section 10 does not authorize conversions of domestic corporations to or from foreign corpora-
tions, which are regulated as domestications under the preceding sections of this chapter.

Although the list of permitted conversions includes conversions involving foreign entities, this
chapter does not supersede the laws of the foreign jurisdiction. If the transaction is a permitted
conversion of a domestic entity to a foreign entity, the laws of the foreign jurisdiction must per-
mit the conversion and will govern the effect of the conversion. If the transaction is a permitted
conversion of aforeign entity to a domestic entity, the organic law of the foreign corporation or
foreign other entity must authorize the conversion and Indiana law will govern the effect of the
conversion. This section does not authorize or regulate the manner of effectuating conversions
involving solely foreign entities.

Subsection (b)

The phrase "under a plan of entity conversion" was added to clarify that adoption and approval
of a plan of entity conversion is required for conversion of a domestic corporation to a foreign
other entity.

Subsections (d) through (h)

Subsections (d) through (h) were added to permit conversions not involving a domestic corpora-
tion.

Subsection (g)

Subsection (g) replaced former subsection (d) (which previously permitted conversion of a for-
eign other entity to a domestic corporation only) and was broadened to permit conversion of a
foreign other entity to a domestic corporation or domestic other entity.



Subsection (i)

If the organic law of a domestic other entity does not provide procedures for adoption and ap-
proval of aplan of entity conversion, the plan must be approved in the same manner as a merger.
However, if the organic law of a domestic other entity does not provide procedures for approval
of a conversion or merger, subsection (i) provides the necessary procedures. Although the pro-
cedures used in such event are the procedures set forth in this chapter and Chapter 40, this sub-
section is not intended to grant appraisal rights to the interest holders of such entity, unless oth-
erwise provided for by the organic law of such entity.

Subsection (j)

Subsection (j) was added in 2006 to ensure that any shareholder or interest holder that will be
subject to owner liability as a result of the conversion is aware of and specifically consents to
such liability.



23-1-38.5-11 Official comments

This section imposes no restrictions or limitations on the terms or conditions of an entity conver-
sion, but sets forth the provisions that are required to be included in a plan of entity conversion.
The list is not exhaustive and the plan may include any other provisions desired by the parties to
the conversion. It isintended that the plan set forth the manner in which the capitalization of the
surviving entity will be restructured and include the full text of the organic documents of the sur-
viving entity. If aforeign entity will be the surviving entity, the laws of the foreign jurisdiction
will govern the contents of the organic documents. For a permitted conversion of a foreign en-
tity to a domestic entity, the laws of the foreign jurisdiction will govern which of the foregoing
actions may be taken; however, the plan must also comply with the requirements of this section.

The plan of entity conversion is not required to be filed with the Secretary of State.

The 2006 amendments to this section clarified that the required contents of a plan of entity con-
version apply to all of the permitted types of conversion.



23-1-38.5-12 Official comments

This section sets forth the procedures for adoption and approval of a plan of entity conversion by
a domestic corporation to a domestic other entity or foreign other entity. The procedures set
forth in this section generally follow the procedures for adoption and approval of a plan of
merger or share exchange in IC 23-1-40-3. For a permitted conversion of a foreign entity, the
plan of entity conversion must be adopted and approved in accordance with the laws of the for-
eign jurisdiction.

A plan of entity conversion must be adopted by the board of directors, even if the board deter-
mines that it should not make a recommendation to the shareholders because of conflicts of in-
terest or other special circumstances. The plan of entity conversion must then be approved by
the shareholders at a meeting at which there is a quorum present. Unless the corporation's arti-
cles of incorporation or the board of directors establish a higher threshold, the quorum is a ma-
jority of the votes entitled to be cast on the plan under 1C 23-1-30-6(a). The plan of entity con-
version will be approved if more votes are cast in favor of the plan than against it at a meeting at
which a quorum is present.

If the corporation has more than one class or series of shares, approval of the plan of entity con-
version requires the approval of each class or series voting as a separate voting group at a meet-
ing at which there exists a quorum of each class or series. If aquorum is present, the plan will be
approved if more votes are cast in favor of the plan than against it by each voting group entitled
to vote on the plan under 1C 23-1-30-6(c) and 23-1-30-7.

In lieu of a meeting, approval of the shareholders can be given by consent of the shareholders
entitled to vote on the conversion under 1C 23-1-29-4 and 23-1-29-4.5.

Subsection (7)

The purpose of subsection (7) is to ensure that any shareholder that will be subject to owner li-
ability as aresult of the conversion is aware of and specifically consents to such liability.

The 2006 amendment to this section eliminated the transition provision that was formerly sub-
section (7).



23-1-38.5-13 Official comments

The filing of articles of entity conversion make the conversion a matter of public record. Arti-
cles of entity conversion are required to be filed for all types of permitted conversions where the
surviving entity will be a domestic entity. Subsections (a) through (e) set forth the required con-
tents of each type of permitted conversion where the surviving entity will be a domestic entity.
The articles of entity conversion may provide for a delayed effective date and will take effect as
set forth in 1C 23-1-18-4.

If the surviving entity will be aforeign entity, articles of charter surrender are required to be filed
with the Secretary of State, asin IC 23-1-38.5-14.

The 2006 amendments to this section deleted former subsection (h), which required a foreign
corporation converting to a foreign other entity to file articles of entity conversion with the Indi-
ana Secretary of State. This amendment was intended to clarify that such conversions do not re-
quire filing of articles of entity conversion and it does not affect any requirements pursuant to
other applicable law. In addition, the 2006 amendments updated the requirements for contents of
the articles of entity conversion to make them consistent with the other amendments to this chap-
ter.

Subsection (g)

If the converting entity is a foreign entity, Subsection (g) operates to automatically cancel the
entity's certificate of authority.



23-1-38.5-14 Official comments

The filing of articles of charter surrender make the conversion of a domestic filing entity to a
foreign entity a matter of public record. It also operates to terminate the status of the domestic
filing entity as an entity existing under Indianalaw. The articles of charter surrender may have a
delayed effective time and will take effect as provided in IC 23-1-18-4.

The 2006 amendments to this section made the section generally applicable to all domestic filing
entities and made the section consistent with 1C 23-1-38.5-10(c).



23-1-38.5-15 Official comments
Subsection (a)

The phrase "in which the surviving entity is a domestic business corporation or domestic other
entity" was added to clarify that this subsection does not apply to conversions in which the sur-
viving entity is aforeign entity. The effects of such conversions are governed by the laws of the
foreign jurisdiction.

Subsection (a)(7) was intended to clarify that where an entity has been converted under this sec-
tion, the surviving entity shall, for all purposes of the laws of the state of Indiana, be deemed to
be the same entity as the converting entity as it existed before the conversion. All of the rights,
privileges, and powers of the converting entity and al property, real, personal, and mixed, and all
debts due to such converting entity, as well as al other things and causes of action belonging to
such converting entity, shall remain vested in the surviving entity (and thus shall not be deemed,
as a consequence of the conversion, to have been "transferred” or "assigned” to the surviving en-
tity). All rights of creditors and all liens upon any property of such converting entity shall be
preserved and unimpaired and al debts, liabilities, and duties of the converting entity shall re-
main attached to the surviving entity and may be enforced against the surviving entity to the
same extent as if said debts, liabilities, and duties had originally been incurred or contracted by it
in its capacity as the surviving entity.

Subsection (a)(8) was added to clarify that a conversion is a continuation of the converting en-
tity, unless the entity and/or its shareholders or interest holders have agreed otherwise. The other
2006 amendments to this subsection are consistent with the overall purpose of the 2006 amend-
ments to this chapter making it generally applicable to conversions involving a domestic entity.

Subsection (b)

The phrase "if the shareholders or interest holders of the converting entity are entitled to receive
dissenters' rights upon conversion” was added in lieu of the prior language to broaden the scope
of this subsection to apply to all conversions where the shareholders or interest holders of the
converting entities are entitled to recelve dissenters' rights upon the happening of the conversion.
The other 2006 amendments to this subsection are consistent with the overal purpose of the
2006 amendments to this chapter making it generaly applicable to conversion involving a do-
mestic entity.

Subsections (c) and (d)

The 2006 amendments to this subsection made it generally applicable to conversions involving a
domestic entity.



23-1-38.5-16 Official comments

Unless otherwise provided in a plan of entity conversion, a domestic entity proposing to convert
may abandon the transaction without shareholder or interest holder approval, even though it has
been previously approved by the shareholders or interest holders. The 2006 amendments to this
section made it generally applicable to conversions involving a domestic entity.



23-1-39-1 Official comments

This section, which vests exclusive power in the board of directors to adopt, amend or repeal a
corporation's bylaws unless the articles of incorporation provide otherwise, replaces entirely
RMA § 10.20, which reads:

(a) A corporation's board of directors may amend or repeal the corporation's bylaws unless:

(1) the articles of incorporation or this Act reserve this power exclusively to the shareholders in
whole or part; or

(2) the shareholders in amending or repealing a particular bylaw provide expressly that the board
of directors may not amend or repeal that bylaw.

(b) A corporation's shareholders may amend or repeal the corporation's bylaws even though the
bylaws may also be amended or repealed by its board of directors.

The RMA rule gives both the board and the shareholders the power to amend or repeal bylaws
unless the board's authority has been taken away in whole or part by law or by the articles of in-
corporation. In other words, the RMA makes shareholder power to amend or repeal the bylaws
plenary and absolute, but permits board authority to be restricted.

The RMA approach is inconsistent with the GCA, which gave the board exclusive authority on
bylaws absent contrary provision in the articles. See IC 23-1-2-8. I1C 23-1-2-8's rule (initially
adopted as Section 7 of the 1929 Indiana Corporation Act) was itself a change from earlier Indi-
analaw, as explained by a noted commentator:

This section changes the law on this subject in Indiana; under the 1921 Indiana Corporation Act
by-laws can be "adopted and amended only by the stockholders.” ... In Illinois directors have ex-
clusive authority to adopt by-laws, while in Ohio this authority may be vested with the directors.
It is believed that the provision regarding by-laws in the 1929 Indiana Act is preferable. Bylaws
are largely regulatory and do not affect the substantive rights of the shareholders, and, therefore,
may well be governed by the board of directors which is charged with the administration of the
corporation's affairs. Indeed, directors may well feel that the authority to regulate its affairs
should go with the responsibility of conducting its business. Moreover, shareholders may decline
to re-elect directors when their terms expire if they do not approve of their administration.

F.E. Schortemeier, Indiana Corporation Law 41-42 (1952).

The Commission recommended carrying forward the GCA rule - followed in 29 jurisdictions as
of January 1, 1983, see MODEL BUSINESS CORP. ACT ANN. 1214 (3d ed. 1985) - rather
than adopting the RMA provision. In addition to finding the policy considerations expressed by
Professor Schortemeier persuasive, the Commission recognized that shareholder bylaw amend-
ment would entail additional time and expense, especially for larger, publicly-held corporations.
The Commission also believed the "coextensive" bylaw authority given to shareholders and the
board by the RMA might well create uncertainty in practice about whose will would prevail in
the event of disagreement about a particular bylaw.



23-1-39-2 Official comments

(a) This section - which authorizes "supermajority” shareholder voting provisions to appear in
the bylaws, if the articles of incorporation expressly so permit - follows the RMA except for de-
letion of the following sentence of RMA § 10.21:

The adoption or amendment of a bylaw that adds, changes, or deletes a greater quorum or voting
requirement for shareholders must meet the same quorum requirement and be adopted by the
same vote and voting groups required to take action under the quorum and voting requirement
then in effect or proposed to be adopted, whichever is greater.

Deletion of this RMA requirement that adoption or amendment of a "supermaority” bylaw pro-
vision requires the same supermgjority vote is consistent with deletion of the same RMA re-
quirement for supermajority articles provisions. See IC 23-1-30-8 and Official Comment.

If shareholders adopt a supermajority bylaw provision on shareholder voting, the board of direc-
tors may not alter or amend it. However, because the BCL, unlike the RMA, does not authorize
shareholder adoption of bylaws at all unless the articles so authorize, see IC 23-1-39-1 and Offi-
cial Comment, shareholders will have no power to adopt supermajority bylaw provisions unless
the articles expressly authorize both (&) inclusion of supermajority voting provisions in the by-
laws, and (b) shareholder authority to adopt bylaws in the first instance.



23-1-39-3 Official comments

In subsections (a) and (b), the words "than majority” were inserted between "greater” and "quo-
rum or voting" to reflect the standard quorum and voting rules for action by the board of direc-
tors. See IC 23-1-34-5. In subsections (a), (b) and (c), the words "action by" were added before
"board of directors’ for clarity.

In subsection (a)(2), RMA language providing that a "supermajority” quorum or voting require-
ment adopted by the board of directors could be amended "by the shareholders' as well as the
board was deleted, consistent with the BCL's general elimination of statutory shareholder author-
ity to adopt, amend or repeal bylaws unless the articles of incorporation so authorize. See IC 23-
1-39-1 and Official Comment.



23-1-40-1 Official comments

The GCA required a mgority of all directors to approve a merger. See IC 23-1-5-2 (repealed
1986). The BCL requires approva only by a maority of the directors present at a meeting at-
tended by a quorum. See IC 23-1-34-5(¢).



23-1-40-2 Official comments

The acquiring corporation in a share exchange under 1C 23-1-40-2 must acquire all of the shares
of the class or series of shares that is being acquired. The shares of one or more other classes or
series of the acquired corporation or other entity may be excluded from the share exchange or
may be included on different bases.

Subsection (d) makes clear that the authorization of share exchange combinations under this sec-
tion does not limit the power of corporations to acquire shares without using the share-exchange
procedure, either as part of a corporate combination or otherwise.

|C 23-1-40-2 imposes virtually no restrictions or limitations on the terms or conditions of a share
exchange. However, subsection (b)(2) requires that the terms and conditions be set forth in the
plan of share exchange (see also Official Comments to 1C 23-1-40-8(c)(4)(B) on the terms and
conditions of a plan of merger, the principles of which apply likewise in the context of a share
exchange). The list of required provisions in subsection (b) of required provisionsin a plan of
share exchange is not exhaustive and the plan may include any other provisions that may be de-
Sired.



23-1-40-3 Official comments
(d) The second "must” in the second sentence of subsection (d) was added for clarity.

() (1) Subsection (f)(1) grants class voting rights on a plan of merger if it contains a provision
that would require class voting under 1C 23-1-38-4. As noted in the Official Comment to that
section, however, IC 23-1-38-4(a)(5)'s grant of class voting rights when the shares of al or part
of aclass are changed into a different number of shares of the same class does not create class
voting rights on a conversion of sharesinto cash, e.g., in a"cash-out merger."

(9) Subsection (g) details the requirements that must be met for a plan of merger not to require
shareholder approval. In 1987, language was added to subdivision (2), which requires that such
mergers not alter the pre-merger holdings of the surviving corporation's shareholders, to clarify
that this rule speaks only to the proportionate holdings of pre-merger shareholders of the survi-
vor, in their capacity as such.

Thisis best illustrated by example. Assume that before a proposed merger, shareholders A and
B own al the shares of the corporation that will survive the merger, while B also owns shares of
the non-survivor. The proposed merger would not alter the proportionate shareholdings of A and
B with respect to their pre-merger holdings in the survivor, but would give B additional shares of
the survivor in exchange for his shares of the non-survivor. The 1987 amendments to subdivision
(2) make clear that B's receipt of additional shares of the survivor, due solely to the fact that he
owned pre-merger shares of the non-survivor, does not require shareholder approva of the
merger. This was the intent and effect of the subdivision even before the 1987 amendments, but
the Commission believed the clarifying language would be helpful.

The 1987 amendments also added to subdivisions (3) and (4) the parenthetical phrase "adjusted
to reflect any forward or reverse share split that occurs under the plan of merger,” to clarify that
the tests of these subdivisions address the effect of a proposed merger on proportionate, not abso-
lute, pre and post-merger shareholdings.

The GCA provision authorizing certain mergers without shareholder approval applied only to
corporations with 100 or more shareholders, and only if the merger effected an increase of no
more than 15% in the pre-merger number of shares outstanding (rather than the 20% dilution
limit established by subdivisions (3) and (4)). See IC 23-1-5-2(b) (repeaed 1986).

(i) The GCA had no specific provision authorizing abandonment of a merger or share exchange,
but did require that the board of directors reapprove the plan as soon as practicable after the expi-
ration of thirty days from the date of shareholder approval. See IC 23-1-5-2(f) (repeaed 1986).
The BCL does not carry forward the GCA's "board reapproval” requirement, but permits the
board to abandon the planned merger or share exchange, without further shareholder action, at
any time before articles of merger or share exchange are filed.



23-1-40-4 Official comments

(@) The GCA permitted a parent corporation to merge a subsidiary into itself, without share-
holder approval, if the parent owned at least 95% of the subsidiary's shares. See IC 23-1-5-8.
Subsection (@) reduces the requisite ownership threshold to 90%, and (as amended in 1987 by
inserting the word "and" in place of the word "into") allows either the parent or the subsidiary to
be the surviving corporation of the merger.

(b) The introductory phrase "If the parent will be the surviving corporation,” was added in 1987
to reflect amendment of the section to permit the subsidiary to be the survivor, and to clarify that
subsection (b)'s application is limited to cases where the parent survives. New subsections (f) and
(9) govern mergers where the subsidiary survives.

(e) The first clause of subsection (e) was added in 1987 to state expressly (as the remainder of
the subsection implies) that the surviving corporation inherits the articles of incorporation of the
parent. This rule applies whether the parent or the subsidiary is the surviving corporation of the
merger, since a parent corporation cannot use the "subsidiary survivor" option of this section to
effect changes in its articles of incorporation that would otherwise require shareholder approval.
The second sentence of subsection (e) was added in 1988 to require that, if the subsidiary is the
surviving corporation, and the parent was not an Indiana corporation (whose articles of incorpo-
ration were therefore not on file with the Secretary of State), then the subsidiary's new "inher-
ited" articles of incorporation must be filed along with the articles of merger. This situation
would require, of course, that the laws of the parent corporation's State of domicile (1) also per-
mit short-form parent-subsidiary mergers in which the subsidiary corporation survives and inher-
its the parent's articles of incorporation, and (2) do not require shareholder approval of the
change of domicile resulting from the merger.

(& (g) These subsections were added in 1987 to specify the requirements for non-shareholder
approved parent-subsidiary mergers in which the subsidiary will be the surviving corporation.
The rules in this situation essentially parallel those for when the parent is the survivor, with ap-
propriate adjustments to reflect the different form of the transaction.



23-1-40-5 Official comments

(c) Subsection (c) authorizes the filing of articles of merger with the county recorder when the
merger results in change of title to real estate in that county (whether due to a transfer from the
non-survivor to the survivor or simply a change in the name of the surviving corporation). This
subsection has no RMA counterpart.

The GCA required, as the mandatory and statutorily prescribed method for transferring title to
real estate as aresult of amerger, that a duplicate certificate of merger, certified by the Secretary
of State, be filed with the county recorder in each county in which such real estate was located.
The BCL provision is somewhat simpler (requiring only a file-stamped, not a certified, copy of
the articles of merger). Also, like the BCL's similar procedures for altering real estate records
when a corporation simply changes its name, see |C 23-1-38-6(b) and Official Comment, subsec-
tion (c) is expressly permissive, and any failure to file in a county recorder's office does not af-
fect the "validity of the merger or the change in corporate name" effected by the merger. Here,
as in the simple corporate name change context, the Commission anticipated that county real es-
tate records would normally be altered prior to any conveyance to reflect the current corporate
ownership - whether by the permissive filings authorized by this subsection or by some other
means of notification satisfactory to a county recorder - and saw no reason to require such filings
at any particular time before a conveyance.



23-1-40-6 Official comments

(c) Subsection (c), not found in the RMA, was added to state expressly that, after a merger or
share exchange takes effect, any terms of a plan of merger or share exchange that are not in-
cluded in the articles of incorporation are contract rights only, and not a part of the surviving
corporation's governing documents.

This subsection was added in response to the decision in Scott v. Anderson Newspapers, Inc.,
477 N.E.2d 553 (Ind. App. 1985), which involved the "consolidation” in 1949 of what had been
two corporations publishing separate newspapers. The "terms and conditions of the proposed
consolidation™ included recitations of the intent of the parties that the new corporation would
continue to publish the two newspapers, and that the initial board members (and their successors)
chosen from the prior shareholders of each of the respective consolidating parties would "not in-
terfere by vote or otherwise" with the publishing of the newspaper previously owned by the other
party. However, the articles of incorporation of the consolidated corporation contained none of
these provisions, and specifically did not establish any "classes of shares' or "class voting
rights.”

Some 35 years later, a dispute developed between the "successors' of one of the original corpo-
rations and newspapers (who held a majority on the board and of the shares) and the "successors"
of the other. Reversing a trial court decision, the Court of Appeals held that the maority direc-
tors and shareholders could not, without the consent of the minority, amend the consolidated
corporation's articles and bylaws in any manner affecting the separate operation of the "minor-
ity's" newspaper. Though the precise nature and corporate law implications of the Anderson
Newspapers holding are somewhat unclear, the decision in effect imposed separate class voting
rights found nowhere in the corporation’s articles of incorporation.

The Commission had no comment on the facts in Anderson Newspapers or the resolution of the
dispute between the parties in that case. It was concerned, however, about the possible impact of
the decision on the ability of corporate counsel to render opinions that corporate acts or transac-
tions have been duly authorized under, and do not conflict with, a corporation’'s governing docu-
ments. Subsection (c) was recommended and enacted specifically to remove that concern. To the
extent Anderson Newspapers holds (or can be construed as holding) that terms of a plan of
merger or share exchange that are not included in the surviving corporation’s articles of incorpo-
ration are nonetheless part of the corporation's governing documents, it has been overruled by
enactment of this subsection.

The "consolidation” procedure involved in the Anderson Newspapers case, authorized by the
GCA in IC 23-1-5, does not exist under the BCL, because merger and share exchange transac-
tions have replaced the little-used "consolidation” procedure in modern corporate practice.



23-1-40-7 Official comments

(@) The words "may participate in a merger or a share exchange" were inserted in place of the
RMA language "may merge or enter into a share exchange,” to clarify that a foreign corporation
may be the survivor of a merger with an Indiana corporation.

In subdivision (2), the phrase "in the share exchange" was added after "whose shares will be ac-
quired" for clarity.



23-1-40-8 Official comments

Subsection (c) authorizes mergers between one or more domestic corporations and one or more
foreign corporations or domestic or foreign other business entities. Subsection (d) authorizes
mergers between one or more domestic other business entities and one or more foreign other
business entities.

Whether and on what terms a foreign corporation or a foreign other entity is authorized to merge
with a domestic corporation is a matter that is governed by the laws under which that corporation
or other entity is organized or by which it is governed, rather than those of this chapter.

Although this Chapter imposes virtually no restrictions or limitations on the terms or conditions
of a merger, subsections (c)(4)(B) and (d)(3)(B) require that the terms and conditions of the
merger be set forth in the plan of merger. See IC 23-1-40-1(b)(2).



23-1-41-1 Official comments

(@) The GCA required shareholder approval for sales and other transfers (including mortgages
and pledges) of "fixed assets’ (i.e., assets, including "good will," not held for sale in the ordinary
course of business, see IC 23-1-1-1(i)), if the transaction was for the purpose of winding-up, ter-
minating or changing the nature of the corporation's business. See IC 23-1-6-1. Like the BCL,
the GCA did not require shareholder approval for sales (1) in the ordinary course of business, or
(2) for other than the specified purposes. The BCL eliminates any requirement of shareholder
approval for mortgages, pledges and other encumbrances of corporate property, "whether or not
in the usual and regular course of business."



23-1-41-2 Official comments
(a) See IC 23-1-41-1(a) and Official Comment for a comparison with GCA rules.

(d) The second "must" was added in the second sentence of subsection (d) for clarity.



Tit. 23, Art. 1, Ch. 42 Note Official comments

Introductory Comment. The Control Share Acquisitions Chapter, which has no RMA counter-
part, was added to give the shareholders of Indiana corporations with more than 100 shareholders
and other substantial ties to Indiana (see IC 23-1-42-4(a), defining an "issuing public corpora-
tion" subject to the Chapter) a right to vote collectively on a potentially fundamental change in
the nature of their corporation - namely, its shift to being an entity in which a single sharehol der
acquires asignificant level of dominance over the future governance of the corporation.

As State corporation laws have traditionally done, the BCL gives shareholders the right to vote
on significant matters not in the ordinary course of corporate business, such as mergers (see IC
23-1-40-1(a)), share exchanges (see IC 23-1-40-2(a)) and sales of all or substantially all of a
corporation’s assets (see IC 23-1-41-2(a)). The Control Share Acquisitions Chapter reflects the
General Assembly's recognition that a single shareholder's acquisition of a controlling block of
shares can be an equally fundamental, far-reaching event for the corporation, and its decision
(consistent with the historic power of the States to establish internal corporate governance rules
for corporations created under State law, see Cort v. Ash, 422 U.S 66 (1975)) that it is appropri-
ate for shareholders to vote collectively on this issue as well. Specifically, the Chapter permits
disinterested shareholders (i.e., shareholders other than the acquirer, officers of the corporation
or employees who are also directors of the corporation, see |C 23-1-42-3) to decide whether vot-
ing power will be given to the acquirer's "control shares’ (i.e., shares that would, if permitted to
vote, put the acquirer over any one of three thresholds - one-fifth, one-third or one-half, see IC
23-1-42-1 - of corporate voting power).

Indiana's authority to enact the corporate governance rules established by the Control Share Ac-
quisitions Chapter was affirmed by the United States Supreme Court in the landmark case of
CTS Corp. v. Dynamics Corp. of America, 481 U.S [69], 95 L. Ed. 2d 67 (1987). In CTS both
the Federal District Court, see 637 F. Supp. 389 (N.D. I1l. 1986), and Court of Appedls, see 794
F.2d 250 (7th Cir. 1986), had held that the Chapter (@) violated the Supremacy Clause, U.S.
CONST. art. VI, cl. 2, because it allegedly conflicted with and therefore was preempted by the
Williams Act amendments to the Securities Exchange Act of 1934, and (b) violated the Com-
merce Clause, U.S. CONST. art. |, 8 8, cl. 3, because it allegedly interfered with or imposed im-
permissible burdens on interstate commerce in corporate securities.

In reversing these lower court decisions, the United States Supreme Court expressly upheld Indi-
ana's constitutional authority to enact the Chapter, holding that the statute (a) was consistent with
the Williams Act's shareholder protection purposes, and did not conflict with any provisions of
the Federal statute, and (b) was a valid exercise of Indiana's authority to establish the corporate
governance rules for Indiana corporations, and did not impermissibly interfere with or burden
interstate commerce in corporate securities, which the Court noted exist at all only because the
State has authorized them in its corporation law. The CTS decision is the first (and, to date,
only) case in which the United States Supreme Court has upheld the constitutionality of a State
statute of this sort, often described as a "change of control" statute.



23-1-42-1 Official comments

Section 1 defines "control shares' as shares that, when added to an acquiring person's pre-
acquisition voting power, would (but for the rules of the Chapter) put that person over any of
three thresholds of voting power in the election of directors of "an issuing public corporation™ -
one-fifth, one-third or a majority.

The thresholds were not selected arbitrarily. One-fifth (or 20%) is the level of ownership con-
sidered significant enough, under equity accounting rules, to permit a corporation to report the
results of its investment in another corporation as a line item on its financial statements. It aso
represents a significant level of dominance that, in a public corporation in which other sharehold-
ings are generally dispersed, can amount to effective control for many purposes. The Commis-
sion believed that the second threshold, one-third, is generally recognized as a sufficient block of
shares to constitute effective control of such a corporation for most if not all practical purposes.
A magjority or more of voting power is, of course, literal control. Though the Commission be-
lieved these thresholds were appropriate for the purposes of the Control Share Acquisitions
Chapter, different thresholds of control can be equally appropriate in other contexts. See, e.g., IC
23-1-43-8(b) and Official Comment (10% threshold for purposes of Business Combinations
Chapter); 15 U.S.C. 8§ 78p(a) (10% threshold for short-swing profits rule of section 16a of the
Securities Exchange Act).

Since the definition of "control shares’ is tied to whether such shares would, but for the rules of
Chapter 42, put an acquiring person over one of the three statutory thresholds of voting power,
such shares will cease to be "control shares' in the hands of a subsequent owner who thereafter
obtains them from the acquiring person (unless their acquisition by that subsequent owner would
itself constitute a "control share acquisition” by that subsequent owner). Hence, even if an ac-
quiring person's "control shares' are not granted voting power by disinterested shareholders un-
der IC 23-1-42-9, such shares will have voting power if thereafter obtained from the acquiring
person by a subsequent owner for whom the shares do not constitute "control shares." See IC 23-
1-42-5 & -9 and Official Comments.

"Control shares' are not "all shares' owned by the acquiring person, but only the shares acquired
in the "control share acquisition” (which can be acquired in separate purchases over a consider-
able period of time, see IC 23-1-42-2) that, when added to the acquiring person's pre-acquisition
holdings, put the person over one of the three specified thresholds of voting power. The factsin
CTS Corp. v. Dynamics Corp. of America, 481 U.S. 69 (1987), are illustrative. The acquiring
person in CTS owned approximately 9.6% of the issuing public corporation’'s shares before the
acquisition, and then acquired approximately 17.9% in a tender offer, giving it a total of about
27.5%. CTS 481 U.S. at 75. Only the 17.9% acquired in the tender offer - which put the acquirer
over the one-fifth threshold - were "control shares' whose voting power would be determined,
under |C 23-1-42-9, by avote of the disinterested shareholders.

In a shareholder vote on the voting power of the "control shares,” however, none of the acquiring
person's shares (i.e. both its shares owned before the acquisition and the "control shares') are
permitted to vote. See IC 23-1-42-3 and Official Comment. Hence, in the CTSexample, the
shareholder vote (which the acquiring person in CTS lost after the United States Supreme Court
decision) determined the voting power only of the 17.9% that were "control shares'; but none of



the acquiring person’'s shares (i.e., both the 17.9% "control shares' and the 9.6% previously
owned) were permitted to vote on the voting power issue.

Section 1 provides that "voting power" under the Chapter means "voting power ... in the election
of directors." Under the BCL, shares may have either unlimited voting power or "special, condi-
tional, or limited voting rights, or no right to vote, except to the extent prohibited by this article."
IC 23-1-25-1(c)(1). Whatever other voting or other rights shares may have, however, if they
have voting power "in the election of directors’ their acquisition in sufficient amounts will make
them "control shares" subject to the Chapter's rules.

Section 1 also includes severa provisions that make it clear that a person's acquisition of sub-
stantive ability to control the voting power over the requisite percentages of shares, and not mere
formal, record ownership, is the key to determining whether the shares are "control shares.”
Thus, the section counts both shares "owned by a person” and shares "in respect to which that
person may exercise or direct the exercise of voting power," thereby covering, for example,
shares owned by a subsidiary of the acquiring person, or shares that are owned by an unrelated
person but as to which the acquiring person has contractual rights to direct their voting. Simi-
larly, the acquisition of control shares may be "directly or indirectly, alone or as part of a group,”
meaning that the legal form of the acquisition, or whether the acquisition is made by one person
or by two or more persons acting cooperatively or in concert, will not affect application of the
Chapter. Thisis similar to the "group" approach adopted by the Securities and Exchange Com-
mission under the Securities Exchange Act of 1934. See Reg. 13d-5, 17 C.F.R. § 240.13d-5.

These examples are illustrative, not exhaustive. In each case, the relevant inquiry is whether one
or more acquiring persons have acquired sufficient practical ability in fact "to exercise or direct
the exercise of the voting power of the issuing public corporation” within the statutory ranges,
and not simply whether a single person acquires actual record ownership of a certain percentage
of shares.

"Person," as used in this section and elsewhere in the Chapter, has the same meaning it has
throughout the BCL under 1C 23-1-20-18, "individual or entity."



23-1-42-2 Official comments

(@) A "control share acquisition” is defined simply as the direct or indirect acquisition of owner-
ship of, or the power to direct the exercise of voting power with respect to, issued and out-
standing "control shares."

As noted in the Official Comment to IC 23-1-42-1, the key is not simply whether a single person
acquires actual record ownership of a sufficient percentage of shares with voting power in the
election of directors. Any transaction or series of transactions under which a person, or a group
of persons acting together, acquires the substantive practical ability to vote or direct the exercise
of voting power within the ranges specified in |C 23-1-42-1, directly or indirectly, individually
or collectively, will constitute a"control share acquisition” under the Chapter, whatever the form
of the transactions or the formal ownership of the shares.

Because "control share acquisition” is defined as the acquisition of already "issued and out-
standing" control shares, a person's acquisition from the corporation itself of shares that were
previously not issued or outstanding (such as newly authorized shares, or treasury shares being
reissued) will not constitute a "control share acquisition,” even if the acquisition puts that person
over one of the IC 23-1-42-1's three thresholds of voting power. However, that person's acquisi-
tion of the same number of shares in a public offering (rather than directly from the corporation)
would constitute a "control share acquisition,” since the shares will already have been "issued"
(to an underwriter) before being acquired by that person.

Recognizing that a control share acquisition need not take place on a single day or as part of a
single transaction, subsection (b) establishes a conclusive presumption that shares acquired dur-
ing any 90-day period are deemed "to have been acquired in the same acquisition.” Hence, a per-
son that owns 5% of an issuing public corporation's shares and then acquires an additional 16%
during a 90-day period has made a "control share acquisition,” regardless of the number of sepa-
rate purchases or the precise dates during that period on which particular purchases (or other
forms of acquisition of the substantive ability to exercise or direct the exercise of voting power)
took place.

The fact that the acquisition takes place over a period longer than 90-days does not, however,
establish any contrary presumption that a "control share acquisition" has not been made. Any
acquisition of the substantive ability to exercise or direct the exercise of sufficient voting power,
if made "pursuant to a plan to make a control share acquisition,” will be deemed to have been
made in the same acquisition. To use the ssmplest example, a 5% owner who intends to acquire
atotal of 21% of the voting power of an issuing public corporation cannot avoid application of
the Chapter by acquiring an additional 14% of the shares on day 1 the final 2% 91 dayslater. The
attempted evasion need not, however, be this obvious. Whether a "plan to make a control share
acquisition” exists with respect to purchases made over a longer than 90-day period will be a
guestion of fact that, like any other such question, may be proved or rebutted by any relevant di-
rect or circumstantial evidence. And if such a plan does exist, all acquisitions made pursuant to
the plan will be deemed part of the same "control share acquisition." Thus, in the example just
used, the entire additional 16% of the shares obtained, and not just the final 2%, would be "con-
trol shares' under Chapter 42.



(c) Subsection (c) excludes from the definition of "control share acquisition” acquisitions made
by persons, such as brokers or nominees, who acquire shares for the benefit of othersin the ordi-
nary course of business, so long as (1) the acquisition is made "in good faith and not for the pur-
pose of circumventing this chapter,” and (2) the acquirer is not "able to exercise or direct the ex-
ercise of votes without further instructions from others' (typically, the beneficial owner). The
subsection thus avoids application of the Chapter in situations where, as part of normal commer-
cia practices, record ownership of shares may be concentrated in a given broker or nominee but
actual voting power with respect to the shares remains dispersed.

If, however, voting power not subject to instruction or direction from beneficial ownersisin fact
concentrated in the broker or nominee, subsection (¢)'s exception does not apply. Also, the ex-
ception cannot be used to circumvent the Chapter for example, where a broker's purchases for his
clients are in fact being made in concert with, and as part of an effort to assist, an acquiring per-
son's plans to obtain effective voting power within the ranges covered by the statute.

(d) Subsection (d) sets forth additional exceptions to application of the Chapter. Subdivisions (1)
and (2) exempt share acquisitions made before, or pursuant to a contract to acquire such shares
existing before January 8, 1986, the date the BCL legidation was introduced in the General As-
sembly. The Commission believed it equitable to have the new internal governance rules on
control share voting power apply only to acquisitions occurring after it was public record that
those rules were being considered.

Subdivision (3) exempts shares acquired pursuant to the laws of descent and distribution. Acqui-
sition of sharesin this fashion will usually not alter that basic pattern of concentration of voting
power in a corporation; and only in very extraordinary circumstances could this be the means by
which an acquiring person would plan, in the Indiana corporations with 100 or more sharehold-
ers covered by the Chapter (see IC 23-1-42-4(a)), to achieve increased voting power within the
ranges covered by the Chapter.

Subdivision (4) exempts shares acquired in satisfaction of a pledge or security interest created in
good faith and not for the purpose of circumventing the Chapter. Since such pledges will nor-
mally be made by one or a relatively small number of shareholders who already own shares
within one of the ranges of voting power covered by the Chapter, foreclosure of the pledge will
normally effect no fundamental change in the pattern of concentration of voting power. The
pledge must have been made, however, "in good faith and not for the purpose of circumventing
this chapter.” For example, an acquiring person cannot evade the Chapter by having selling
shareholders make sham "pledges’ that are then foreclosed upon to vest title or voting power in
the acquirer.

Subdivision (5) exempts shares acquired pursuant to mergers or share exchanges under I1C 23-1-
40 if the issuing public corporation is a party to the merger agreement or plan of share exchange.
A share acquisition by one of these means will either already have been approved by the share-
holders, see IC 23-1-40-1(a) & -(2)(a), or meet one of the statutory exceptions to the shareholder
approval requirement, see IC 23-1-40-3(g) (short-form mergers); 1C 23-1-40-4 (parent-subsidiary
mergers). Such an acquisition will also have been negotiated with and approved in advance by
the board of directors of the issuing public corporation.



(e) Subsection (e) permits a person whose control shares have already been granted voting power
by disinterested shareholders, or whose acquisition of control shares would have been a control
share acquisition, but for subsection (d), to transfer those shares with voting power intact to an-
other person who is acquiring them in good faith and not for the purpose of circumventing the
Chapter, unless the transfer would give the acquirer voting power in excess of the threshold pre-
viously authorized. For example, a person that previously had voting power approved in the
one-fifth-to-one-third range of voting power may transfer its shares with voting power to another
person, unless the transferred shares would, when added to the second person's existing voting
power, give the second person voting power in the one-third-to-one-half or the majority-or-more
range. If, however, the transfer ssmply gives the second person somewhat greater voting power
within the range previously approved for the first person (e.g., 27% instead of 22%) it is not a
control share acquisition by the second person.

Subsection (e) was included because such transfers generally will not, unless they push the sec-
ond person over a higher threshold of voting power than that already authorized for the first per-
son, significantly alter the existing pattern of voting power concentration in the corporation. The
subsection may not be used, however, to circumvent the Chapter - for example, as part of a plan
under which afirst person, to whom disinterested shareholders are willing to grant voting power,
intends to transfer the shares to a second person (such as a notorious corporate raider) whose ef-
forts to obtain voting power for the shares would have been rejected.



23-1-42-3 Official comments

Section 3 defines "interested shares' for the purpose of identifying which shares will not be per-
mitted to vote, under 1C 23-1-42-9(b)(2), on whether an acquirer's control shares will be granted
voting rights. "Interested shares" are those owned by, or the voting power of which is exercised
or directed by, (1) the acquiring person or any member of a group with respect to a control share
acquisition, (2) an officer of the issuing public corporation, or (3) an employee of the corporation
who is also a director. An acquiring person's "interested shares' include both any "control
shares' acquired in the "control share acquisition” and any shares it owned prior to the acquisi-
tion, none of which may be voted under IC 23-1-42-9(b)(2) in determining whether the control
shares will have voting rights. The fact that pre-acquisition shares are "interested shares' for this
purpose does not, however, affect the voting power of those shares in any other context. See IC
23-1-42-1 and Officia Comment.

The Chapter excludes shares owned by any of the foregoing persons from voting under 1C 23-1-
42-9(b)(2) on whether to grant voting rights to control shares because the Commission believed
that approval of this potentially fundamental change in the nature of the corporation should rest
with shareholders other than those whose interest in the acquisition may involve factors unre-
lated to the best interests of the corporation. The acquiring person may obviously have such un-
related interests. Officers and "inside” directors may also have other interests that may be threat-
ened by the acquisition, such as preserving their positions with the corporation (the so-called
"entrenched management” theory). However, shares owned or voted under the control of non-
employee (or "outside") directors are not" interested shares' under the Chapter, since the acquisi-
tion does not even theoretically threaten any employment position for such directors. The fact
that shares owned by the acquirer and shares owned by "inside" management are both prohibited
from voting on whether the "control shares’ will be granted voting rights is among the reasons
that the United States Supreme Court held, in CTS Corp. v. Dynamics Corp. of America, 481
U.S. 69 (1987), that the Chapter "protects the independent shareholder against both of the com-
peting parties,” and thus "furthers a basic purpose of the Williams Act."

The critical inquiry in determining whether shares are "interested shares' is who has the ultimate
power to exercise or direct the exercise of the voting power of the shares on the date in question.
For example, shares do not become "interested shares' ssimply because the owner grants a revo-
cable proxy covering the shares to an officer or an employee-director of the corporation. In that
case, the beneficial owner, rather than the proxy holder, retains ultimate control over the exercise
of the voting power of the shares.

Similarly, if the acquiring person has purchased shares after the record date for the meeting,
those shares will not be "interested shares' (unless an irrevocable proxy has been given to the
acquirer) because voting power will rest with the record owner. The United States Supreme
Court noted this point in CTS481 U.S. at 74 n. 2.

If the record date passes before the acquirer purchases shares pursuant to the tender offer, the
purchased shares will not be "interested shares' within the meaning of the Act; although the ac-
quirer may own the shares on the date of the meeting, it will not "exercise ... the voting power"
of the shares.



This point has added importance in light of the fact that the BCL does not carry forward the
GCA rule, see IC 23-1-2-9(e)(repeaed 1986), entitling a person who acquired title to a share af-
ter arecord date has passed to receive, on written request to the record shareholder from whom
the share was acquired, a proxy to vote that share. See Official Comment to IC 23-1-29-7(a).



23-1-42-4 Official comments

() Subsection (a) defines which corporations are "issuing public corporations’ subject to the
Chapter. The first requirement is that the corporation be an Indiana corporation subject to the
BCL, since the term "corporation” used in this subsection is defined for purposes of the entire
BCL as "a corporation for profit that is not a foreign corporation, incorporated under or subject
to the provisions of this article," IC 23-1-20-5. This rather obvious point merits emphasis be-
cause the Federal District Court in the Dynamics Corp. of America v. CTS Corp. case mistakenly
found, as one basis for its holding that the Chapter violated the Commerce Clause, U.S. CONST.
art. 1, 8 8, cl. 3, that the Chapter could be applied to non-Indiana corporations. This misreading
was rejected by the Court of Appeals and not even discussed by the United States Supreme
Court, which properly interpreted the statute as applying to Indiana corporations only. See Dy-
namics Corp. of America v. CTS Corp., 637 F. Supp. 389, 402-03 (N.D. Ill. 1986), aff'd on other
grounds, 794 F.2d 250, 260 (7th Cir. 1986), rev'd, 481 U.S. 69 (1987).

Subdivision (1) requires that the corporation have at least 100 shareholders. This requirement
limits the Chapter's application to corporations in which share ownership is fairly dispersed,
since it is precisely in such corporations that changes in the concentration of voting power within
the ranges covered by the Chapter will constitute the kind of fundamental change in the nature of
the corporation that the Commission thought it appropriate to submit to a vote of disinterested
shareholders. As a practical matter, the shares of most (if not all) such corporations will be pub-
licly traded; but thisis not itself a definitional requirement under the Chapter.

Subdivision (2) requires that an issuing public corporation have its principa place of business,
principal office or substantial assets in Indiana, and subdivision (3) requires that such a corpora-
tion have either 10% of its shareholders resident in Indiana, 10% of its shares owned by Indiana
residents, or 10,000 shareholders resident in Indiana. Hence, these two subdivisions require that
an issuing public corporation have substantial ties to Indianain addition to being incorporated in
Indiana. The United States Supreme Court, in CTS Corp. noted these requirements in holding
that Indiana had a legitimate interest in establishing the Chapter's corporate governance rules for
the "issuing public corporations’ covered by the Chapter. 481 U.S. at 74, 87. It is unclear
whether this factor was considered dispositive by one or more members of the CTS majority.
However, the Supreme Court's discussion of the requirements of substantial ties to the state -
coupled with its discussion of the absence of similar requirements in the Illinois change-of-
control statute (concededly much different from Chapter 42) struck down in Edgar v. MITE
Corp., 457 U.S. 624 (1982) - raises some question whether a control share statute that applied to
any corporation chartered under a state's law, regardiess of other ties to the state, would be up-
held.

In determining whether a corporation meets the "100 shareholder" test of subdivision (1), or one
of the aternative "Indiana shareholders’ tests of subdivision (3), each person who is a participant
in an employee stock ownership or similar plan will be considered a shareholder if the ultimate
control over voting of the shares held by the plan rests with the participants. This is consistent
with Chapter 42's focus in other contexts on the ability to exercise or direct the exercise of voting
power over shares. See IC 23-1-42-1 & -3 and Official Comments.



Subsection (a)'s definitional requirements for an "issuing public corporation” are of course
judged at the commencement, rather than the completion, of a control share acquisition. An ac-
quiring person cannot use the control share acquisition itself as a device for attempted avoidance
of the Chapter's rules - for example, by buying out enough shareholders so that the corporation
has fewer than 100 shareholders, or fewer than 10% of its shareholders resident in Indiana, after
the acquisition is completed. If the "issuing public corporation” in this example had more than
100 shareholders and more than 10% of its shareholders resident in Indiana before the acquisi-
tion, the Chapter applies. The same is true with respect to any other change in whether the cor-
poration meets any of the definitional criteria of subsection (&) that might be caused by the con-
trol share acquisition itself.

(b) Subsection (b) establishes a conclusive presumption, for purposes of determining whether a
corporation meets any of the three alternative "Indiana shareholder" requirements of subsection
(a)(3), that a shareholder's residence is the address shown on the books of the corporation. This
is consistent with IC 23-1-20-29(c), which provides that written notice to a shareholder "is effec-
tive when mailed, if correctly addressed to the shareholder's address shown in the corporation's
current record of shareholders.”

(c) Subsection (c) provides that "[s|hares held by banks (except as trustee or guardian), brokers
or nominees shall be disregarded for purposes of calculating the percentages or numbers' that
determine whether an Indiana corporation is an "issuing public corporation” subject to the Chap-
ter. Thisexclusion of institutional holdings, which is based on the fact the residence of the bene-
ficial owners of such shares cannot easily or readily be determined, can operate both to include
and exclude corporations from the definition of "issuing public corporation." For example, a cor-
poration that has more than 100 total shareholders, but fewer than 100 who are not banks, bro-
kers or nominees, will not be covered by the Chapter. Conversely, if a corporation has fewer
than 10% of its total shares owned by Indiana residents, but Indiana residents own more than
10% of that portion of the corporation's shares not held by banks, brokers or nominees, the cor-
poration will be covered by the Chapter.



23-1-42-5 Official comments

Section 5, together with IC 23-1-42-9, sets forth the basic operational provision of the Chapter
that control shares will have only such voting rights as are granted by the shareholders. Hence,
whatever voting rights the shares had before an acquiring person obtained them in a control share
acquisition, the shares will have no post-acquisition voting rights in the hands of the acquirer
unless disinterested shareholders, voting as a group, approve such rights. Even if the disinter-
ested shareholders do not approve such voting rights for the acquirer, however, the shares will
cease to be "control shares," and will have voting rights in the hands of a subsequent owner who
thereafter obtains them from the acquiring person unless their acquisition by the subsequent
owner itself constitutes a "control share acquisition” by that person. See IC 23-1-42-1 and Offi-
cial Comment.

The effect of thisrule isto greatly increase the protection of dispersed shareholders when a pro-
spective acquirer seeks to obtain a dominant position in the corporation. Thisisillustrated by the
fairly common change-of-control scenario of a partial tender offer, in which the acquirer offers
to buy only a portion of the outstanding shares - presumably just enough, in the acquirer's judg-
ment, to give it effective control of the corporation. In this situation (precisely the factual context
of CTS Corp. v. Dynamics Corp. of America, 481 U.S. 69 (1987)), a bidder will typically offer
some premium over the current market price of the shares, but less than the real "control pre-
mium" it would have to pay if it were either purchasing all the shares or buying the partial inter-
est in ablock from a single shareholder.

The strategy often works because the small shareholder, absent the protections of the Control
Share Acquisition Chapter, can only respond to the offer individually and is inherently coerced
into tendering his shares to the bidder. If he does not tender, he will realize no premium whatso-
ever on his investment, and will be left as a small investor in a much different corporation -
namely, one that is now controlled by a dominant shareholder who has no plans or obligation to
"take him out" and who can operate the corporation for its benefit. But since all other individual
shareholders go through the same calculus, they too will tender (along with any institutional in-
vestors, who for a variety of reasons will typically be interested in accepting any short-term
profit on their holdings). Theresult isthat the offer will be oversubscribed, with everyone realiz-
ing some premium (though less than a full "control premium") on a portion of his shares and
everyone also left holding most of his shares in a corporation that has been altered as radically,
but without any shareholder vote, as if there had been a merger with the acquirer. A thorough
discussion of such coercive effects is found in Bebchuk, Toward Undistorted Choice and Equal
Treatment in Corporate Takeovers, 98 HARV. L. REV. 1693 (1985).

The Control Share Acquisitions Chapter shifts these dynamics in favor of the dispersed individ-
ua shareholders by forcing an acquirer to deal with them collectively. In general, the acquirer
must either: (1) negotiate a merger or share exchange (which will not be subject to the Chapter
itself, see IC 23-1-42-2(d)(5), but will in most instances require shareholder approval under IC
23-1-40-1); (2) make an offer sufficiently favorable that the shareholders acting collectively will
grant voting power to the control shares under 1C 23-1-42-9; or (3) negotiate the acquisition with
the board of directors before acquiring the control shares.



The third choice is possible because section 5 gives an "issuing public corporation” that would
otherwise be subject to the Chapter the option, either in its articles of incorporation or bylaws, to
elect not to be governed by the Chapter, if the election is made before the "control share acquisi-
tion." Asapractical matter, this will encourage an acquirer that does not plan a merger or share
exchange and that wants to ensure that its control shares will have voting power, to negotiate the
terms of the proposed acquisition with the shareholders' elected representatives on the board of
directors before it acquires a potentially coercive block of shares that could distort the results of
the negotiations. Following successful negotiations and before the acquisition is made, the arti-
cles or bylaws can be amended to provide that the corporation is not subject to Chapter 42. (Sec-
tion 5's rule that a corporation must make its election whether to be governed by the Chapter be-
fore a control share acquisition also protects an acquirer who has already made such an acquisi-
tion from retroactive application of the Chapter's provisions.)

The fact that otherwise covered Indiana corporations are given the option of whether to be gov-
erned by the Chapter also raises an interesting constitutional question that, in light of the United
States Supreme Court decision in CTS does not need to be resolved with respect to the Chapter
itself. In effect, section 5's "opt out" provision makes the Chapter, for al practical purposes, a
legidlative authorization of corporate charter provisions that corporations may adopt, but are not
obligated by the State to do so. Accordingly, the Commission believes, as was argued in CTS
that actual application of the Chapter in any given case constitutes private corporate action not
subject to constitutional challenge under either the Supremacy or Commerce Clauses of the
United States Constitution. See IC 23-1-22-4 and Official Comment. In CTS, however, the Su-
preme Court upheld the Chapter as a constitutionally valid direct exercise of state authority, and
expressly reserved comment on the "private action, not state action™ issue. See 481 U.S. at 94 n.
14 (1987).



23-1-42-6 Official comments

Section 6 authorizes an acquiring person to deliver to the issuing public corporation an "acquir-
ing person statement” setting forth the information specified in the section. Whether to deliver
such a statement is expressly optiona with the acquiring person. Similarly, the statement may be
delivered before or after the control share acquisition.

If delivered before the acquisition, however, it must include both "a description in reasonable
detail of the terms' of the proposed acquisition and the acquiring person's representations (along
with "a statement in reasonable detail of the facts' supporting the representations) that (A) the
acquisition will not be contrary to law and (B) the acquirer has "the financial capacity” to make
the acquisition. Part of the requisite "financial capacity” is the ability to pay dissenters - either
under Chapter 44 (since | C 23-1-44-8(a)(4) provides dissenters rights on approval of any control
share acquisition), or under IC 23-1-42-11 (which establishes special dissenters' rights, with a
specia definition of "fair value," when control shares giving the acquirer a majority or more of
the voting power of the corporation are accorded "full voting rights'). If, however, the issuing
public corporation is subject to Chapter 44's "market exception” to dissenters rights, see IC 23-1-
44-8(b) and Official Comment, there will not be dissenters rights unless the acquisition is one
that would create the special dissenters rights of 1C 23-1-42-11.

Section 6's additional requirements for pre-acquisition acquiring person statements are included
because shareholders will want to consider these matters if asked to make a decision on voting
rights for the control shares in advance of the acquisition. In addition, the requirements make it
far more difficult (and far more dangerous, from an anti-fraud compliance standpoint) for a per-
son that in fact has no serious acquisition plans to attempt to "put a company in play" simply by
delivering an acquiring person statement.

The delivery vel non of an acquiring person statement, whether pre- or post-acquisition, has a
number of practical effects under other sections of the Chapter. Under IC 23-1-42-7, delivery of
such a statement is prerequisite to the acquiring person's right to request an early, specia meet-
ing of the shareholders for a determination of whether the control shares will be granted voting
rights. Under 1C 23-1-42-8(b)(1), the statement must be included with the notice of any share-
holders meeting at which the voting rights issue will be considered; hence, by delivery of a
statement an acquiring person can ensure that its views on the acquisition are communicated to
the shareholders. Finally, delivery of an acquiring person statement will cut-off any mandatory
redemption of the control shares by the corporation under IC 23-1-42-10, unless the shares are
not accorded "full voting rights" by disinterested shareholders.

The filing of an acquiring person statement will have none of these effects, however, unless the
statement complies with al requirements of section 6.



23-1-42-7 Official comments

(a) Subsection (a) permits an acquiring person to request, upon the delivery to the issuing public
corporation of an acquiring person statement under 1C 23-1-42-6, a special shareholders meeting
to consider the voting rights to be granted to the control shares. The meeting request must be
made at the time the statement is delivered. The acquiring person must also deliver, within ten
days of the demand, a bona fide undertaking to pay the expenses of the specia meeting and the
undertaking must be a genuine one that the acquiring person in fact has the financial where-
withall to honor. Like the acquiring person statement itself, however, the accompanying request
for a special meeting may be made before or after shares have been acquired in the control share
acquisition.

(b) Subsection (b) requires that the special meeting, if properly requested by the acquiring per-
son, must be held within 50 days of the meeting request unless the acquiring person agrees in
writing to a different date. Thus, an acquiring person can force a special meeting under this sec-
tion to take place sooner than shareholders can normally force a special meeting under the BCL.
See IC 23-1-29-2(8)(2) & -3(2)(A) (holders of 25% of voting power may demand a specia
shareholders meeting, but may not seek a judicial order compelling the meeting unless notice
was hot given within 60 days of the demand).

The United States Supreme Court, in CTS Corp. v. Dynamics Corp. of America, 481 U.S. 69
(1987), rejected the holdings of the Federa District Court and Court of Appeals, see 637 F.
Supp. 389, 397 (N.D. Ill. 1986), and 794 F.2d 250, 261 (7th Cir. 1986), that subsection (b) effec-
tively imposed a "50-day delay” on tender offers that conflicted with and was preempted by the
Williams Act, under which a tender offer is required to remain open for a minimum of 20 busi-
ness (circa 28 calendar) days. The Supreme Court noted that a tender offeror can comply with
both Federal and Indiana law that the 50-day period in which a meeting must be held under the
Chapter was within the 60-day period after which tendering shareholders must be granted with-
drawal rights under the Williams Act, see 15 U.S.C. § 78n(d)(5); and that the Chapter's 50-day
period was in marked contrast to the "indefinite delay" possible under the Illinois takeover stat-
ute struck down in Edgar v. MITE Corp., 457 U.S. 624 (1982). See CTS, 481 U.S. at 78-83.

(c) Subsection (c) provides simply that, if the acquiring person makes no request (or an improper
request) for a special meeting, the voting rights to be accorded the control shares will be decided
at the next special or annual shareholders meeting, whichever occurs first. Thus, the subsection
thus ensures that the issue will be presented to shareholders at the next available opportunity
even if an acquiring person does not deliver an acquiring person statement and request a special
meeting, or delivers an improper statement with its meeting request.

The subsection - together with the fact that subsection (@) authorizes only a single request for a
special meeting by an acquiring person, which may be delivered on one occasion only - also
makes it clear that the voting rights of the control shares will be conclusively determined at a
single meeting. Nothing in the Chapter authorizes more than one vote on whether to grant voting
rights to the control shares and there is no authority for any acquiring person who loses that vote
to seek to raise the issue again after the vote has occurred. Conversely, if voting rights are
granted to control shares at a meeting, those rights cannot be eliminated at a subsequent meeting.
See IC 23-1-42-9(b) and Officia Comment.



(d) Subsection (d) gives the acquiring person the right to demand, which must be done at the
time the acquiring person statement is delivered, that a requested special meeting be held no
sooner than 30 days after the corporation's receipt of the acquiring person statement. Under IC
23-1-42-7, the normal minimum notice requirement for a shareholders meeting is ten days.

Subsection (d) in effect alows the acquiring person to expand the minimum notice requirement
for purposes of the Chapter, which it may wish to do if it is concerned that an earlier meeting
will be poorly attended or not give shareholders sufficient time to consider the merits of the con-
trol share acquisition.



23-1-42-8 Official comments

(@) Under subsection (a), notice of a special meeting that has been requested by the acquiring
person under 1C 23-1-42-7 must be given by the issuing public corporation "as promptly as rea-
sonably practicable” to all shareholders of record, "whether or not entitled to vote at the meet-
ing."

The record date for the meeting will be determined under the record date provisions of the BCL -
i.e., either the date fixed by the bylaws or the board of directors (IC 23-1-29-7) or, if not fixed
under that section, "the close of business on the day before the first notice is delivered to share-
holders." 1C 23-1-29-5(d). If an acquirer purchases shares after the record date and does not ob-
tain an irrevocable proxy from the record owner of the shares, the shares will not become "inter-
ested shares' under IC 23-1-42-3 because voting power will remain with the record owner. See
CTS Corp. v. Dynamics Corp. of America, 481 U.S.69-74, n. 2 (1987); Official Comment to IC
23-1-42-3.

The requirement that shareholders not entitled to vote be given notice of a special meeting if itis
requested by the acquiring person is one of the specific statutory exceptions to the general rule of
IC 23-1-29-5(a) that only shareholders entitled to vote must be given notice of annual or special
meetings. The reference to nonvoting shareholders aso makes it clear that only voting disinter-
ested shareholders, not all disinterested shareholders, are entitled to vote on whether to grant vot-
ing power to an acquiring person's control shares. The Chapter does not require, however, that
nonvoting shareholders be given notice if the acquiring person does not request a special meeting
and the voting rights issue is therefore presented, pursuant to IC 23-1-42-7(c), at the next special
or annual meeting.

(b) Subsection (b) requires that the notice of any meeting at which voting rights for control
shares will be considered must include or be accompanied by (1) an acquiring person statement
delivered to the corporation, and (2) a statement, authorized by the board of directors, of the
board's position or recommendation, or that it is making no recommendation, with respect to the
proposed acquisition. The first requirement ensures that the acquiring person's views as ex-
pressed in its acquiring person statement (if it has exercised its option to deliver such a state-
ment) will be communicated to the shareholders. The second requirement permits the issuing
public corporation to express its own views on the proposed acquisition and prevents the board
of directors of the corporation from remaining silent about the acquisition. Both requirements
are consistent with the shareholder protection purposes of the Chapter and reflect the Chapter's
evenhanded approach to the potentialy differing interests of the acquiring person and the current
directors of the corporation.

Because approval of any control share acquisition creates dissenters rights under IC 23-1-44-
8(a)(4), the notice must also include the statements about dissenters rights required by IC 23-1-
44-10 (unless Chapter 44 dissenters' rights are not available because the issuing public corpora-
tion is subject to IC 23-1-44-8(b)'s "market exception” for dissenters rights under that Chapter).
The meeting notice is not required, however, to include a description of any special dissenters
rights that approval of the acquisition may create under 1C 23-1-42-11, since that section con-
templates post-meeting notice of such special rights. While the corporation may, if it wishes,
may include a description of 1C 23-1-42-11's special dissenters' rightsin its notice or proxy state-



ment, inclusion of such a description will not make the availability of such rights contingent on
shareholder compliance with the pre-meeting shareholder notice rules established by 1C 23-1-44-
11 for dissenters rights under Chapter 44. See IC 23-1-42-11 and Official Comment.



23-1-42-9 Official comments

(a) This subsection, together with IC 23-1-42-5, sets forth the basic operative provision of the
Control Share Acquisitions Chapter - that "control shares' will have voting power in the hands of
the acquiring person only "to the extent granted by resolution approved by the shareholders of
the issuing public corporation.” Some of the practical effects of this provision and the way it fur-
thers the shareholder protection purposes of the Chapter are discussed in the Official Comment
to IC 23-1-42-5. Even if the disinterested shareholders do not approve such voting rights for the
acquirer, however, the shares will cease to be "control shares," and will have voting rightsin the
hands of a subsequent owner who thereafter obtains them from the acquiring person unless their
acquisition by the subsequent owner itself constitutes a "control share acquisition” by that per-
son. See IC 23-1-42-1 and Official Comment.

The language "to the extent granted" makes clear that the shareholders are not required to make a
simple "yes/no" decision on whether the control shares will have "full” voting rights. Rather, the
shareholders have the same flexibility in determining what voting rights will be granted that the
BCL grants corporations generally with respect to voting rights i.e., shares may have either
unlimited voting power or "special, conditional, or limited voting rights, or no right to vote, ex-
cept to the extent prohibited by this article." IC 23-1-25-1(c)(1). Because IC 23-1-42-10(b) per-
mits redemption of control shares that are not accorded "full voting rights," it also demonstrates
that the shareholders have flexibility as to the kind and extent of voting rights they choose to
grant such shares and establishes one of the practical consequences if anything other than "full”
voting rights are granted. But nothing in Chapter 42 prevents an acquiring person from condi-
tioning its consummation of a proposed acquisition on the granting of full voting rights to the
control sharesit acquires.

(b) Subsection (b) sets forth the specific vote or votes, depending on the circumstances, that must
be taken to approve a resolution granting voting rights to control shares. In regards to whether
one or two approval votes is required, however, the subsection contemplates that whether the
control shares will be granted voting rights will be conclusively determined at a single meeting;
it does not authorize reconsideration of the issue - whether voting rights were granted or denied -
by repeated votes or reintroduction of the issue at subsequent meetings. See also IC 23-1-42-7(c)
and Official Comment.

The vote required by subdivision (2), approval by each voting group by a mgjority of all votes
entitled to be cast by that group, "excluding all interested shares’, is the basic vote that must be
taken in every control share acquisition. Thus, a mgjority of shares held by shareholders other
than (@) the acquiring person (including both its "control shares’ and any pre-acquisition shares),
(b) officers of the issuing public corporation, and (c) employees of the corporation who are also
directors, see IC 23-1-42-3 and Officia Comment, must always be obtained to approve any grant
of voting rights to control shares.

An additional vote - in which the voting rights resolution must be approved separately by each
voting group by a majority of al votes entitled to be cast by that group, including interested
shares - isrequired under subdivision (1) only "if the proposed control share acquisition would, if
fully carried out, result in any of the changes described in IC 23-1-38-4(a)", i.e.,, amendments to
the articles of incorporation that specifically affect a particular class or classes of shares. See IC



23-1-38-4(a) and RMA and BCL Official Comments. The Commission has emphasized here
that a vote under subdivision (1) is not required in all control share acquisitions because both the
Federal District Court and the Court of Appealsin the CTS case incorrectly held to the contrary,
without certifying the question to the Indiana Supreme Court and despite being advised by the
Attorney General of Indianathat this was an erroneous reading of the statute. The United States
Supreme Court declined to comment on the issue, considering it unnecessary to its decision up-
holding the Chapter. See Dynamics Corp. of America v. CTS Corp., 637 F. Supp. 389, 398 (N.D.
l11.), aff'd, 794 F.2d 250, 261 (7th Cir. 1986), rev'd, 481 U.S. 69, 73 n. 3 (1987).

If avoteisrequired under subdivision (1), the statutory separate class voting rules of IC 23-1-38-
4(a) also apply. Under either the subdivision (2) or (if necessary) the subdivision (1) vote,
whether there is more than one "voting group” entitled to vote separately, depends on the generd
voting structure of the issuing public corporation. Except for any application of the specia vot-
ing rules of 1C 23-1-38-4(a) in a subdivision (1) vote, however, only shares that otherwise have
voting power are entitled, under either subdivision, to vote on the control shares voting rights
resolution. See also IC 23-1-42-8(a) and Official Comment.



23-1-42-10 Official comments

(a) Subsection (a) permits mandatory redemption of control shares by the issuing public corpora-
tion, at any time within 60 days of the last acquisition of any control shares by the acquiring per-
son if (1) such redemption was authorized in the corporation’s articles of incorporation or bylaws
before the control share acquisition has actually occurred and (2) no acquiring person statement
with respect to the acquisition (or a statement that does not comply with 1C 23-1-42-6) has been
delivered to the corporation.

Thus, the acquiring person has it within its power to cut-off any redemption at any time before
notice of the redemption has been given simply by delivering an acquiring person statement that
complies with IC 23-1-42-6. Also, the corporation cannot authorize such redemption in its arti-
cles or bylaws after the control share acquisition has occurred i.e., after the acquiring person has
in fact acquired the ability to exercise or direct the exercise of voting power within the ranges
specified in 1C 23-1-42-1.

The authority to redeem under this section applies only to "control shares,” not the acquirer's
preacquisition shares. The redemption price must be "the fair value" of the shares, determined
"pursuant to procedures adopted by the corporation.” "Fair value" as used in this subsection is
not, however, identical to "fair value" as defined in 1C 23-1-44-3 for purposes of the Dissenters
Rights Chapter or in IC 23-1-42-11(c) for purposes of the specia dissenters' rights created by
that section for certain control share acquisitions. Rather, "fair value" under section 10 is deter-
mined by the procedures adopted by the corporation and such procedures are not required to take
into account (and may expressly disregard) any increase in the market price of the shares follow-
ing the announcement or commencement of the proposed control share acquisition. Control ac-
quisitions often lead to speculative increases in market price; more generaly, the redemption au-
thorized by this section is not intended to give an acquirer any statutory basis whatsoever for ar-
guing that it is entitled to any "redemption premium" (sometimes called "greenmail") from the
corporation.

(b) Subsection (b) expressly states that any redemption rights under subsection (a) are cut-off by
the delivery of an acquiring person statement and will not be reinstated unless the control shares
"are not accorded full voting rights by the shareholders" under IC 23-1-42-9. "Full" voting rights
means all the voting rights that the shares had before the acquisition converted them into "control
shares." Any limitation, condition or qualification on voting rights in the shareholder approval
resolution will make the rights something less than "full." See also IC 23-1-42-9(a) and Official
Comment.



23-1-42-11 Official comments

(a) Subsection (@) grants specia dissenters rights "as provided in this chapter” to all shareholders
of a corporation if (1) control shares have been granted "full” voting rights, see IC 23-1-42-9(a)
& -10(b) and Official Comments, and (2) the acquiring person's control shares give it a majority
or more of all voting power unless the corporation's articles of incorporation or bylaws provided
before the acquisition that shareholders will not have such dissenters rights. Hence, an acquiring
person cannot use its post-acquisition voting power to eliminate the dissenters' rights provided by
section 11.

|C 23-1-44-8(a)(4) also grants dissenters rights on the approval of any control share acquisition.
Dissenters' rights under 1C 23-1-44-8(a)(4), however, are subject to all of Chapter 44's rules -
such as IC 23-1-44-3's definition of "fair value;" the pre-meeting notice requirements for the cor-
poration and shareholders set forth in 1C 23-1-44-10 & -11, respectively; and the "market excep-
tion" of IC 23-1-44-8(b). By contrast, the special dissenters' rights "as provided in this chapter
[42]" that are created by subsection (a) use the special definition of "fair value" set forth in sub-
section (c); and are subject to the post-meeting notice requirements of subsection (b) and are
available regardless whether an issuing public corporation is subject to 1C 23-1-44-8(b)'s "market
exception” for dissenters' rights under Chapter 44.

(b) Subsection (b) requires that notice to shareholders of their specia dissenters rights under
Chapter 42 "to receive the fair value of their shares pursuant to IC 23-1-44" must be sent "as
soon as practicable" after the events described in subsection (a) have occurred. No pre-meeting
notice of the special dissenters' rights created by section 11 is required. (However, an issuing
public corporation will have to give pre-meeting notice, under |C 23-1-44-10 of the general con-
trol share acquisition dissenters rights created by 1C 23-1-44-8(a)(4) unlessit is subject to IC 23-
1-44-8(b)'s "market exception” for Chapter 44 dissenters rights.)

Likewise, a shareholders entitlement to section 11's special dissenters' rightsis not subject to sat-
isfying the requirements of 1C 23-1-44-11, which contemplates notice to the shareholder of po-
tential dissenters rights before the meeting at which the action giving rise to those rights will be
considered. (Again, however, entitlement to any general control share acquisition dissenters
rights under 1C 23-1-44-8(a)(4) is subject to compliance with the rules of IC 23-1-44-11.)

(c) Subsection (c) defines "fair value" for purposes of Chapter 42's special dissenters rights as"a
value not less than the highest price per share paid by the acquiring person in the control share
acquisition.” "Fair value" as defined in IC 23-1-44-3 for Chapter 44's dissenters rights is not
controlling (though it does apply to any general control share acquisition dissenters' rights that
may be available under 1C 23-1-44-8(a)(4)).

Subsection (c)'s special definition of "fair value" is consistent with Chapter 42's purpose of pro-
tecting shareholders who might otherwise be Ieft to the mercy of a newly dominant shareholder.
See Official Comment to IC 23-1-42-5. Specifically, it requires an acquiring person who obtains
a mgjority or more of voting power to pay any dissenting minority shareholder in cash not less
than the highest per share price the acquirer paid to achieve his dominant position.



Ability to satisfy the obligation to pay dissenters in compliance with subsection (c)'s "fair value'
requirement is, of course, one factor affecting the acquiring person's "financial capacity to make
the proposed control share acquisition” that must be addressed in a pre-acquisition acquiring per-

son statement under 1C 23-1-42-6(5)(B), if the acquisition would trigger section 11's special dis-
senters rights.



Tit. 23, Art. 1, Ch. 43 Note

Introductory Comment. The purpose of the Business Combinations Chapter, which has no RMA
counterpart, is to ensure to the extent reasonably practicable that an acquirer who obtains control
of 10% or more of the voting power of a "resident domestic corporation” subject to the Chapter
will not be able to hold that corporation "hostage”" to the acquirer's share position, whether by
using the corporation's assets for purposes not in the best interests of the corporation and its other
shareholders, by forcing unwise transactions that benefit the acquirer to the detriment of the cor-
poration and its other shareholders, or by using other means to treat other shareholders unfairly
after the acquirer obtains its significant ownership position. The Chapter generally applies to
Indiana corporations with more than 100 shareholders that have a class of voting shares regis-
tered with the Securities and Exchange Commission (the "SEC") under section 12, 15 U.S.C. §
78l, of the Securities Exchange Act of 1934, as amended, 15 U.SC. 88 78a et seq. (the "Ex-
change Act") - though such corporations can "opt out" of the Chapter and other Indiana corpora-
tions with more than 100 shareholders may of opt in." See IC 23-1-43-13, -20, -21 & -22 and Of-
ficial Comments.



23-1-43-1 Official comments

The definition of "affiliate” mirrors the definition contained in Reg. 12b-2, 17 C.F.R. § 240.12b-
2, promulgated under the Exchange Act, as that regulation existed on January 8, 1986. This defi-
nition is the operative definition for reports filed pursuant to sections 12, 13 and 15(d) of the Ex-
change Act, 15 U.SC. 88 78I, 78m & 780(d).

"Person," as used in this section and elsewhere in the Chapter, has the same meaning it has
throughout the BCL under 1C 23-1-20-18 - "individual or entity."



23-1-43-2 Official comments

The "announcement date" definition reflects the fact that corporations subject to Chapter 43 -
since they will generally be publicly-held corporations with a class of voting shares registered
with the SEC under section 12 of the Exchange Act, 15 U.S.C. § 78I, see IC 23-1-43-20 and Of-
ficial Comment - will usually be obligated to announce publicly the vast majority of transactions
that constitute "business combinations' under 1C 23-1-43-5.



23-1-43-3 Official comments

The definition of "associate" follows the definition contained in Reg. 12b-2, 17 C.F.R. 8§
240.12b-2, promulgated under the Exchange Act, as that regulation existed on January 8, 1986.



23-1-43-4 Official comments

For purposes of Chapter 43 (including the percentage ownership and "control” tests of 1C 23-1-
43-8), section 4 defines "beneficial owner" broadly to include all persons who may be able, di-
rectly or indirectly, to exercise control over the ownership or voting power of shares of a corpo-
ration. Thus, an acquirer cannot evade application of the Chapter ssimply because its control over
acorporation's shares is exercised through devices other than direct record and beneficial owner-
ship. At the same time, though, the mere fact that another shareholder votes his shares in the
same way as a potential acquirer will not, without more, make the acquirer the "beneficial
owner" of the other shareholder's shares, if the two are not acting in concert.

(1) Subdivision (1) makes a person the "beneficial owner" of all shares that it owns either (a) di-
rectly or indirectly, and (b) either individually or with or through any of its "affiliates or associ-
ates," as defined in IC 23-1-43-1 & -3, respectively. Thus, if one entity is an affiliate or an asso-
ciate of another, each will be the "beneficial owner,” for purposes of Chapter 43, of all shares
directly or indirectly owned or controlled by either or both.

(2) Subdivision (2) makes a person the "beneficial owner" of all shares as to which it has the
right, pursuant to an agreement or other arrangement, to acquire or exercise control over either
the ownership or voting power. Subdivision (2) does not, however, make a person the "beneficial
owner" of shares tendered to the person (or its affiliates or associates) under a tender or exchange
offer, until the shares are accepted for purchase or exchange. Likewise, subdivision (2) does not
make a person the "beneficial owner" of shares legitimately voted pursuant to a revocable proxy
or consent given by another shareholder in a proxy contest, if (a) the proxy or consent solicita-
tion was in accordance with applicable Exchange Act regulations, and (b) the other shareholder's
relationship with the person is not such that it is reportable under section 13(d) of the Exchange
Act, 15 U.SC. § 78m(d), or any comparable or successor provision.

(3) Subdivision (3) is an inclusive definitional provision that makes a person the "beneficial
owner" of any shares of which another person (or its affiliates or associates) is also the "benefi-
cial owner," if the two have any written or oral agreement, arrangement or understanding with
respect to acquiring, holding, voting (except for the "proxy" exception of subdivision (2)(B)) or
disposing of the shares. This is similar to the "group" approach adopted by the SEC under the
Exchange Act. See Reg. 13d-5, 17 C.F.R. § 240.13d-5.



23-1-43-5 Official comments

Section 5's definition of "business combination” specifies the transactions subject to Chapter 43's
rules. Consistent with the shareholder protection purposes of the Chapter, see Introductory Offi-
cia Comment to IC 23-1-43, the definition is intended to include virtually any kind of transac-
tion that would allow a potential acquirer to use the corporation's assets to finance the acquisition
or otherwise to benefit its own interests rather than the interests of the corporation and its other
shareholders.

(1) Under subdivision (1), a "business combination" includes any merger (whether forward or
reverse), with (@) an "interested shareholder,” as defined in IC 23-1-43-10 or (b) any other corpo-
ration that, after the merger, would be an affiliate or an associate of the interested shareholder.
Absent Chapter 43, a merger would be one very easy way to effect a transfer of assets from a
corporation subject to the Chapter.

(2) Subdivision (2) includes in the definition of "business combination” any direct shift of assets
from the covered corporation to the interested shareholder or its affiliates or associates whether
by sale, lease, exchange, mortgage, pledge, transfer or other disposition, in a single transaction or
a series of transactions where the value of the assets being transferred equals 10% or more of:
(@) the "market value" (as defined in IC 23-1-43-11(2)) of the corporation's total assets; (b) the
"market value' (as defined in 1C 23-1-43-11(1)) of the corporation's outstanding shares; or (c)
the corporation's earning power or net income. The tests are alternative, not cumulative: if the
value of the assets being transferred exceeds any one of the three 10% thresholds, the transfer
will be a"business combination.”

(3) Subdivision (3) makes the term "business combination” include any issuance of a covered
corporation's shares to an interested shareholder or its affiliates or associates if: (a) the value of
the shares being issued equals 5% or more of the aggregate "market value" (as defined in IC 23-
1-43-11(1)) of the corporation’'s outstanding shares and (b) the shares are not being issued under
the exercise of warrants or rights offered, or a dividend or distribution paid or made, pro rata to
al shareholders. Thus, an attempted disproportionate issuance of shares to an interested share-
holder is subject to Chapter 43'srules.

(4) Under subdivision (4), a "business combination” also includes any plan or proposa for liqui-
dation or dissolution of a covered resident domestic corporation proposed by, or under any writ-
ten or oral agreement, arrangement or understanding with, an interested shareholder or its affili-
ates or associates.

(5) Subdivision (5) defines a "business combination” to include any kind of transaction proposed
by, or under any written or oral agreement, arrangement or understanding with, an interested
shareholder or its affiliates or associates that could result in any disproportionate increase in the
ownership of the covered corporation by the interested shareholder or its affiliates or associates.

(6) Subdivision (6) includes in the definition of "business combination” other disproportionate
transfers of money, property, benefits or advantages to the interested shareholder or its affiliates
or associates, whether through loans, advances, guarantees, pledges, tax credits, other tax advan-
tages or other financial assistance (such as compensating balances).



23-1-43-6 Official comments

The BCL contains no definition of "common shares' as such. However, because the rules of IC
23-1-43-19 distinguish between "common" and "preferred shares,” section 6 defines the former
term, and 1C 23-1-43-12 provides a complementary definition of the latter, for purposes of Chap-
ter 43. Section 6 simply excludes from the definition of "common shares' any shares properly
determined to be "preferred shares' under 1C 23-1-43-12, but otherwise is inclusive.



23-1-43-7 Official comments

Section 7 defines the "consummation date” for a business combination as either (@) the date the
business combination is in fact consummated, or (b) if a shareholder vote is taken on the transac-
tion, the later of (i) the day before the vote, and (ii) 20 days before the date the business combi-
nation is in fact consummated. This definition is intended to assure that the values tested under
the Chapter's "market value" tests, see IC 23-1-43-5, -11 & -19(3), reflect a true trading market,
unaffected by the closing of the "business combination” transaction itself.



23-1-43-8 Official comments
Section 8 provides an inclusive, but fairly standard, definition of "control."

(@) Subsection (a) follows the definition of "control” contained in Reg. 12b-2, 17 C.F.R. §
240.12b-2, promulgated under the Exchange Act, as that regulation existed on January 8, 1986.

(b) Under subsection (b), 10% "beneficial ownership,” as defined in IC 23-1-43-4, establishes a
presumption of "control." The presumption is conclusive unless it is rebutted under the rules of
subsection (c); genera arguments that the 10% owner does not have "real control” areirrelevant.

Subsection (b)'s 10% threshold is the same as that used in section 16(a) of the Exchange Act, 15
U.S.C. 8 78 p(a), to give rise to liability for short-swing profits in purchases and sales of pub-
licly traded shares, and exists in other Exchange Act contexts as well. Here, as under the Ex-
change Act, the reason for the 10% threshold is that a shareholder with that degree of control
can, if it wishes, obtain inside information that can be abused, or otherwise exert influence over
the policies of a publicly-held corporation sufficient to consider the shareholder to be part of
corporate management. See also Official Comment to IC 23-1-43-10(a). The 10% threshold
adopted for purposes of Chapter 43 is lower than the one-fifth, one-third and one-half thresholds
adopted for purposes of the Control Share Acquisitions Chapter. See IC 23-1-42-1 and Official
Comment.

(c) Subsection (c) excludes from the presumption of control those institutional holders whose
aggregate holdings for the accounts of other shareholders exceed 10% if (&) the vote of such
shares in a proxy fight must be directed by the true beneficial owners and (b) the true beneficial
owners themselves do not individually or as a group have "control" over the corporation.



23-1-43-9 Official comments

Section 9 defines the term "Exchange Act" for ease of reference throughout the Chapter to the
Securities Exchange Act of 1934, as amended, 15 U.S.C. 88 78a et seq.



23-1-43-10 Official comments

(a) Subsection (a)'s definition of "interested shareholder” is one of the keys to Chapter 43, since
the Chapter's substantive prohibitions involve transactions between a resident domestic corpora-
tion and an "interested shareholder.” Because shares owned by the resident domestic corporation
itself or its subsidiaries may not be voted and thus have no control implications, see IC 23-1-30-
2(b) and Officia Comment, neither the corporation nor any of its subsidiaries is a "person” who
can be an "interested shareholder" of that corporation. "Subsidiary" of a "resident domestic cor-
poration” is defined for purposes of Chapter 43 in IC 23-1-43-16.

Subdivision (1) includes in the definition any person who, directly or indirectly, owns 10% or
more of the voting power of the resident domestic corporation. The 10% figure has analogs not
only in the Exchange Act, see Official Comment to IC 23-1-43-8(b), but also in other state stat-
utes. For example, a presumption of control arises on 10% ownership under both the National
Association of Insurance Commissioners Model Holding Company Statute (adopted in most
states) and Indiana insurance statutes, see IC 27-1-23. Also, a 10% holding can give a share-
holder sufficient leverage to force "greenmail” i.e., redemption of his shares at a premium. The
10% threshold adopted for purposes of Chapter 43 is lower than the one-fifth, one-third and one-
half thresholds adopted for purposes of the Control Share Acquisitions Chapter. See IC 23-1-42-
1 and Official Comment.

Subdivision (2) includes as an "interested shareholder” an "affiliate” or "associate”" of the resi-
dent domestic corporation, as defined in IC 23-1-43-1 & -3, respectively, who held as much as a
10% beneficial ownership position at any time during the preceding five years. Such persons
will often have used that ownership to put themselves in a position of "control" over the corpora-
tion as effectively asif they still held a 10% interest.

(b) Subsection (b) provides that, for purposes of determining whether a person is an "interested
shareholder,” both (1) the number of outstanding shares of the corporation and (2) the number of
shares owned by that person will be deemed to include any shares that the person has the right to
acquire through any of the means described in IC 23-1-43-4, such as written or oral agreements,
arrangements or understandings or exercise of conversion rights, exchange rights, warrants or
options. Such inclusion is proper, because a person attempting to obtain control of a corporation
is highly likely to exercise whatever share acquisition rights are available to it. However, shares
that might be issuable to other persons through any of the means described in IC 23-1-43-4 are
not included in calculating the number of outstanding shares of the corporation, since thereis no
corresponding likelihood that such other persons will exercise such rights. This approach com-
ports with that taken by the SEC in determining (1) a "beneficia owner of a security" under sec-
tion 13(d) of the Exchange Act, 15 U.S.C. 8§ 78m(d), and (2) a "reporting person” under section
16(a) of the Exchange Act, 15 U.S.C. 8 78 p(a). See Regs. 13d-3(d) & 16a-2(b), 17 C.F.R. 88
240.13d-3(d) & 240.16a-2(b).



23-1-43-11 Official comments

Section 11's definition of "market value" protects the shareholders of corporations covered by
Chapter 43 in two contexts - determining the amount of assets that an acquirer can transfer from
the corporation, see IC 23-1-43-5 and Official Comment, and the amount of consideration that
shareholders can ultimately receive for their shares, see IC 23-1-43-19(3) and Official Comment.

(1) Subdivision (1) provides that the "market value" of a share is: its highest closing sale price
during the 30-day period preceding the date in question, as reported on the Composite Tape for
New Y ork Stock Exchange listed securities; the reporting system for other exchanges recognized
by the SEC; or the Automated Quotation System for the National Association of Securities Deal-
ers, Inc., or any similar system then in use. Chapter 43's recognition of these established quota-
tion systems is consistent with Chapter 44's "market exception” to dissenters rights. See IC 23-1-
44-8(b) and Official Comment.

If the shares are not quoted on any generally recognized quotation system, the board of directors
of the corporation may conclusively determine their value on the date in question, so long as its
determination is made in good faith.

Subdivision (2) provides that the "market value" of property other than sharesis its value on the
date in question as determined by the board of directors of the resident domestic corporation. As
with its determination of the value of shares not quoted on a recognized quotation system, the
board's determination of the "market value" of property other than sharesis conclusive, if the de-
termination is made in good faith.



23-1-43-12 Official comments

The BCL contains no definition of "preferred stock™ as such. Moreover, for financial reporting or
tax purposes, a given security can be considered debt, preferred stock or a hybrid, without regard
to characteristics that may implicate control. However, because the rules of IC 23-1-43-19 dis-
tinguish between "common” and "preferred stock,” IC 23-1-43-6 defines the former term, and
section 12 provides a complementary definition of the latter, for purposes of Chapter 43.

(1) Subdivision (1) includes within the definition of "preferred stock” any shares that, by their
terms, are entitled to dividends before payment of dividends on any other class or series of
shares.

(2) Subdivision (2) defines "preferred stock™ to include any shares that by their terms are entitled
to preferential payments on liquidation, dissolution or winding up of the corporation before pay-
ments are made to any other class or series of shares.



23-1-43-13 Official comments

(a) Subsection (a) defines which corporations are "resident domestic corporations” subject to the
Chapter. As the term implies, the first requirement is that the corporation be an Indiana corpora-
tion. Asin the definition of "issuing public corporation” for purposes of Chapter 42, see IC 23-
1-42-4(a) and Official Comment, the term "corporation” as used here is defined for purposes of
the entire BCL as "a corporation for profit that is not a foreign corporation, incorporated under or
subject to the provisions of this article." 1C 23-1-20-5.

Second, a "resident domestic corporation” must have 100 or more shareholders. Much like the
identical requirement for "issuing public corporations’ subject to the Control Share Acquisitions
Chapter, see IC 23-1-42-4(a) and Officia Comment, the "100 or more shareholder” rule limits
the applicability of Chapter 43 to corporations in which share ownership isfairly dispersed, since
it is precisely in such corporations that changes of control can occur in market transactions and
minority shareholders might not be in a position effectively to protect themselves.

Under IC 23-1-43-20, aresident domestic corporation must generally also have a class of voting
shares registered with the SEC under section 12 of the Exchange Act, 15 U.S.C. § 781, before
the Chapter's rules will apply. However, while corporations that have such a class of registered
shares may "opt out" of the Chapter and corporations without such a class of registered shares
may "opt in," see IC 23-1-43-20 & -22 and Official Comments, corporations that do not meet the
definition of "resident domestic corporation” i.e., Indiana corporations with 100 or more share-
holders are not covered by the Chapter.

(b) Subsection (b) establishes that events or actions that occur while aresident domestic corpora-
tion is subject to Chapter 43 cannot make the corporation no longer subject to the Chapter. In
other words, action taken after a person has become an "interested shareholder" cannot be used
to avoid applicability of Chapter 43 to aresident domestic corporation. For example, an acquirer
cannot evade the Chapter by first taking steps to reduce the number of shareholders to less than
100 and then engage freely in transactions that are prohibited or regulated by the Chapter.



23-1-43-14 Official comments

Though the BCL's general definition of "share," see IC 23-1-20-23, is sufficient for most corpo-
rate purposes, the control context presents special issues requiring a broader definition. Accord-
ingly, section 14 defines "share,”" for purposes of Chapter 43, to include securities in addition to
those defined in |C 23-1-20-23 that can give a person the ability to acquire the ownership or vot-
ing power of shares.

(1) Subdivision (1) includes in Chapter 43's definition of "share" not only "shares" as defined in
IC 23-1-20-23, but also securities that could represent interests implicating control, such as vot-
ing trust certificates, participations in profit sharing arrangements, certificates of deposits for a
share and the like. Exchange Act Reg. 16a-2, 17 C.F.R. § 240.16a-2, follows a similar approach.

(2) Subdivision (2) adds to Chapter 43's definition of "share" any security that, while not cur-
rently a"share" as defined in IC 23-1-20-23, can be transformed into such a share, including op-
tions, warrants, rights, calls, convertible securities and the like.



23-1-43-15 Official comments

Section 15 defines "share acquisition date" - which is the operative date for application of Chap-
ter 43'srules, see IC 23-1-43-18 & -19 and Official Comments - as the date on which a person
became an "interested shareholder,” as defined in IC 23-1-43-10.



23-1-43-16 Official comments

Section 16's definition of "subsidiary" of aresident domestic corporation - i.e., any other corpo-
ration of which voting shares having a mgjority of the outstanding voting shares of the other cor-
poration entitled to be cast are owned (directly or indirectly) by the resident domestic corporation
- is similar to IC 23-1-30-2(b)'s test of which "subsidiaries’ may not may vote shares of their
parent corporation. Section 16's definition includes all "tiered" subsidiaries. If Corporation A
owns amajority of the voting shares of Corporation B, which in turn owns a mgority of the vot-
ing shares of Corporation C, Corporation C is a "subsidiary” of Corporation A for purposes of
Chapter 43.



23-1-43-17 Official comments

Section 17 provides that "voting shares' mean shares "entitled to vote generally in the election of
directors." Under the BCL, shares may have either unlimited voting power or "special, condi-
tional, or limited voting rights, or no right to vote, except to the extent prohibited by this article.”
IC 23-1-25-1(c)(1). Whatever other voting or other rights shares may have, however, if they are
"entitled to vote generally in the election of directors' they are "voting shares' for purposes of

Chapter 43. Chapter 42 uses asimilar definition for the "control shares' subject to that Chapter's
rules. See IC 23-1-42-1 and Official Comment.



23-1-43-18 Official comments

(a) Section 18(a), the first operative provision of Chapter 43, prohibits, for a period of five years
after an interested shareholder's share acquisition date, any of the "business combinations’ de-
fined in IC 23-1-43-5 between the resident domestic corporation and the interested shareholder,
unless either (a) the proposed business combination, or (b) the acquisition of voting power that
made the person an "interested shareholder,” was approved by the corporation’'s board of direc-
tors before the share acquisition date.

The effect of this provision is that an acquirer that is serious about acquiring control of a corpo-
ration covered by Chapter 43 must either (a) be willing and financially able to wait five years
before taking value out of the acquired corporation (in which case it must still comply with I1C
23-1-43-19), or (b) negotiate either the proposed business combination or the proposed acquisi-
tion of control itself with the shareholders elected representatives on the board of directors, be-
fore the acquirer obtains a potentially coercive block of voting power that could distort the re-
sults of the negotiations.

Subsection (a)'s rules do not apply if the resident domestic corporation is not subject to Chapter
43 for any of the reasons set forth in 1C 23-1-43-20 through -22, or if the interested shareholder
isone described in IC 23-1-43-23 or -24. The fact that the proposed business combination would
satisfy the tests of IC 23-1-43-19 has no effect, however, on subsection (a)'s five-year prohibition
of the transaction.

(b) Subsection (b) requires the board of directors of aresident domestic corporation to consider
and respond to a written "good faith proposal regarding a business combination” within 30 days
of receipt of the proposal, unless the Exchange Act requires a more rapid response. The reference
to shorter response periods that may be imposed by the Exchange Act - such as the requirement
of Reg. 14d-9, 17 C.F.R. § 240.14d-9, that a board of directors must make a recommendation
with respect to a tender offer within ten days of its commencement - underscores that subsection
(b) does not contradict or purport to supersede applicable Federal statutes or rules.

(c) Subsection (c) creates a statutory presumption that a board of directors that does not respond
to a written "good faith proposal to purchase shares’ within 30 days (or such shorter period as
may be required under the Exchange Act) will be deemed to have disapproved the proposal. Like
subsection (b), subsection (c) does not contradict or purport to supersede applicable Federa stat-
utes or rules.

However, unlike subsection (b)'s rules about a " proposal regarding a business combination,” sub-
section (c¢) does not itself require a board response to a "proposal to purchase shares' (although a
response may be required under Exchange Act rules such as Reg. 14d-9, 17 C.F.R. § 240.14d-9,
which requires a board recommendation with respect to a tender offer within ten days of its com-
mencement). But by creating a presumption that a board that does not respond to a share acquisi-
tion proposal will be deemed to have disapproved it, subsection (c), in combination with subsec-
tion (b), "closes the loop" for a potential acquirer - i.e., makes it possible in every case for the
acquirer to proceed with knowledge of the board's position about the proposed share acquisition
aswell as the proposed business combination.



Given the definitions of "beneficial owner" and "share" for purposes of Chapter 43, see IC 23-1-
43-4 & -14, the phrase "proposal to purchase shares' in subsection (c) includes any proposal di-
rectly or indirectly to acquire voting power that will be sufficient to make the acquirer an "inter-
ested shareholder" (which may not necessarily involve an actual purchase by the acquirer of
"shares' as defined in IC 23-1-20-23).



23-1-43-19 Official comments

Section 19 protects the shareholders of a"resident domestic corporation” covered by the Chapter
even after expiration of the five-year absolute prohibition of IC 23-1-43-18, by requiring that any
business combination between the corporation and an "interested shareholder” after that five-year
period must satisfy the conditions of either subdivision (1), (2) or (3).

Section 19 does not apply, however, to a business combination that meets the prior board ap-
proval requirements of IC 23-1-43-18. Also, section 19 is inapplicable if the resident domestic
corporation is not subject to Chapter 43 for any of the reasons set forth in IC 23-1-43-20 through
-22, or if the interested shareholder is one described in IC 23-1-43-23 or -24.

(1) Subdivision (1) reiterates the board of director approval exceptions set forth in 1C 23-1-43-
18(a), thereby permitting the board of a resident domestic corporation to consider and approve
transactions that the board believes are in the best interests of the corporation or its shareholders.
Asin IC 23-1-43-18(a), however, either the "business combination” or the acquirer's acquisition
of sufficient voting power to make it an "interested shareholder” must be approved before the
acquirer's "share acquisition date." In effect, this means that any "business combination” permis-
sible under subdivision (1) will also have been permissible under IC 23-1-43-18, but will not
have occurred during the first five years after the acquirer became an "interested shareholder.”

(2) Subdivision (2) allows a business combination between the resident domestic corporation and
the interested shareholder to occur after 1C 23-1-43-18's five-year period has elapsed if the trans-
action is approved by disinterested shareholders - i.e., shareholders other than the "interested
shareholder" and its associates and affiliates. This subdivision permits other shareholders to ap-
prove a business combination after the five-year prohibition expires, if it is their decision to do
so. The five-year prohibition prevents the "interested shareholder” from taking quick action that
could distort that choice or otherwise be detrimental to the interests of the corporation or its other
shareholders.

(3) Subdivision (3) protects other shareholders of the resident domestic corporation as to both the
amount and kind of consideration they will receive, in the event a business combination with the
interested shareholder that has not been approved under subdivisions (1) or (2) nonethel ess takes
place after the expiration of 1C 23-1-43-18's five-year period.

In essence, subdivision (3)(A)'s rules establish that holders of the corporation’'s "common stock”
(as defined in IC 23-1-43-6) will receive, with interest, no less than the greater of (a) the highest
price paid by the interested shareholder for such shares during the various periods described in
subdivision (3)(A)(i), or (b) the higher of the market value of such shares on the two dates de-
scribed in subdivision (3)(A)(ii). In general, subdivision (3)(A) isintended to ensure that holders
of common stock receive no less than the higher of (a) what they would have gotten on the origi-
nal buyout of the resident domestic corporation, plus the economic benefit they had to forego by
not being "taken out" initially, or (b) the market value of their shares.

Subdivision (3)(B) establishes essentially identical rules to protect the holders of "preferred
stock” (as defined in IC 23-1-43-12), but adds a third criterion - namely, that the consideration
holders of preferred shares receive also cannot be less than the highest preferential amount to



which they would be entitled on any voluntary liquidation, dissolution or winding-up of the cor-
poration, plus accrued dividends if appropriate. Again, the subdivision's purpose is to prevent an
acquirer from discriminating against other shareholders by driving down the value of the corpo-
ration and squeezing them out at an unfair price.

Subdivision (3)(C) requires that holders of both common and preferred stock receive either cash
or the same kind of consideration received by the largest number of shareholders previously
"taken out” by the interested shareholder, and that they receive such consideration promptly on
the completion of the business combination. The subdivision thus prevents an acquirer from tak-
ing unfair advantage of remaining shareholders by giving them aform of consideration less valu-
able than that previously received by other shareholders, or by delaying the payment of such
consideration.

Subdivision (3)(D) requires an "interested shareholder” to purchase all remaining shares, not just
one class or series. Without this rule, an acquirer could "pick and choose" in a way that harms
one or another group of shareholders at a time when they would have no effective remedy.

Finally, subdivision (3)(E) prohibits any business combination that would otherwise be permissi-
ble under subdivision (3) if the interested shareholder has become the beneficial owner of addi-
tional voting shares other than in ways permitted under Chapter 43. In effect, this subdivision
prevents an acquirer from evading Chapter 43's rules by acquiring shares in ways that would be
disadvantageous to both the selling shareholders and the remaining shareholders.



23-1-43-20 Official comments

Section 20 provides that Chapter 43 applies only to resident domestic corporations that (a) have a
class of voting shares registered under section 12 of the Exchange Act, 15 U.S.C. § 78I, or (b)
have elected to be governed by the Chapter in their articles of incorporation. Corporations that do
not meet the definition of "resident domestic corporation” - i.e., an Indiana corporation with 100
or more shareholders, see IC 23-1-43-13 - are not covered by the Chapter, regardless whether
they have shares registered under the Exchange Act or would be willing to elect governance in
their articles. The Commission considered Chapter 43's rules generally inappropriate for corpora-
tions with few shareholders, and most appropriate for widely dispersed, publicly-held corpora-
tions,



23-1-43-21 Official comments

Section 21 provides that Chapter 43 will not apply to a business combination of a resident do-
mestic corporation that (a) amended its articles of incorporation to provide that it is subject to
Chapter 43, and (b) did not have a class of voting shares registered under section 12 of the Ex-
change Act, 15 U.S.C. § 78I, on the effective date of the amendment, if the business combination
is one with an interested shareholder whose share acquisition date precedes the effective date of
the amendment. This rule prohibits a corporation from retroactively prohibiting a business com-
bination with a person who was an interested shareholder before the corporation became subject
to Chapter 43.



23-1-43-22 Official comments

Section 22 allows a resident domestic corporation to elect, in certain circumstances, not to be
governed by Chapter 43.

(1) Subdivision (1) authorizes a resident domestic corporation’s origina articles of incorporation
to contain a provision that the corporation will not be governed by Chapter 43. The articles may
thereafter be amended to "opt back in" to the Chapter; but subdivision (1)'s "opt out”" authoriza-
tion applies to the original articles only. If a corporation's original articles did not "opt out" of
coverage by Chapter 43, any subsequent amendment of the articles to effect such an "opt out"
must satisfy the requirements of subdivision (3).

(2) Subdivision (2) authorized a resident domestic corporation, during the 30-day period after the
date it became subject to the BCL, to adopt a bylaws amendment providing that the corporation
would not be governed by Chapter 43. The time for any corporation to use subdivision (2)'s "opt
out" authority has expired; however, the subdivision's provision authorizing rescission of that
election by subsequent amendment of the bylaws remains operative.

(3) Subdivision (3) allows a resident domestic corporation currently covered by Chapter 43 to
"opt out" of such coverage for the future by appropriate amendment of its articles of incorpora-
tion. However, to prevent this authority from being used to circumvent the Chapter's protections,
the amendment (a) must be approved by the affirmative vote of holders of a mgjority of the out-
standing voting shares other than those held by an "interested shareholder” or its associates or
affiliates; (b) cannot take effect until at least 18 months after its adoption; and (c) does not apply
to a business combination with an interested shareholder whose share acquisition date was on or
before the effective date of the amendment.



23-1-43-23 Official comments

Section 23 provides that Chapter 43 will not apply to a business combination with an interested
shareholder whose acquisition of more than 10% of the resident domestic corporation's out-
standing voting power was truly inadvertent, provided that the "inadvertent” interested share-
holder (1) divests itself "as soon as practicable” of a sufficient number of voting shares to fall
back below the 10% threshold, and (2) but for the inadvertent acquisition, would not have been
an interested shareholder at any time during the five-year period preceding the announcement
date for the business combination.



23-1-43-24 Official comments

Section 24 provides that Chapter 43 will not apply to a business combination with a person who
was aready an interested shareholder on January 7, 1986, the day before the BCL legislation was
introduced in the Indiana General Assembly. As with the new corporate governance rules estab-
lished by the Control Share Acquisitions Chapter, see IC 23-1-42-2(c) and Official Comment,
the Commission believed it equitable to have the new rules on business combinations established
by Chapter 43 apply only to persons who became interested shareholders after it was public re-
cord that those rules were being considered.



23-1-44-3 Official comments

The exclusion from the definition of "fair value" of appreciation or depreciation in anticipation
of the corporate action is consistent with prior Indiana law. The exception to the rule - "unless
exclusion would be inequitable" - is intended to apply only in limited and extraordinary circum-
stances. It is not intended to allow a dissenter to claim the benefit of stock appreciation flowing
from approval of the corporate action to which he dissented.

"Fair value" is defined differently for purposes of the special dissenters rights created on ap-
proval of certain control share acquisitions under Chapter 42. See IC 23-1-42-11 & -44-8(a)(4)
and Official Comments. See also IC 23-1-43-11 and Official Comment (definition of "market
value" for purposes of the Business Combinations Chapter, |C 23-1-43).



23-1-44-5 Official comments

The concluding phrase "to the extent that treatment as a record shareholder is provided under a
recognition procedure or a disclosure procedure established under 1C 23-1-30-4" replaces the
RMA language "to the extent of the rights granted by a nominee certificate on file with a corpo-
ration.” The BCL phrase includes a specific cross-reference to the relevant statutory provision,
IC 23-1-30-4; uses BCL terms not found in the RMA ("recognition procedure” and "disclosure
procedure,” the second of which has no RMA counterpart); and omits the RMA term "nominee
certificate," defined in neither the RMA nor the BCL.



23-1-44-8 Official comments

(@ (1) Subsection (a)(1) generaly follows the RMA, but deletes RMA language authorizing dis-
senters' rights for those parent-subsidiary mergers that (under 1C 23-1-40-4) do not require
shareholder approval.

The GCA was arguably ambiguous on this point. IC 23-1-5-7 (repealed 1986) granted dissent-
ers rights for any shareholder "who did not vote in favor" of a merger "at the meeting at which
the agreement” of merger "was adopted by the shareholders.” [IC 23-1-5-8 (repealed 1986) au-
thorized merger of a subsidiary into a parent without shareholder approval if the parent owned
95% or more of the subsidiary's shares. One could argue, therefore, either that such a parent-
subsidiary merger (@) created dissenters rights because a dissenting shareholder did not "vote in
favor of it" or (b) did not create dissenters rights because there was no "meeting” at which the
merger agreement "was adopted by the shareholders' in the first place.

The Commission believed the latter view was clearly the better one - both under the provisions
of the GCA and, more important, as a matter of policy. Hence, it recommended continuing the
rule that parent-subsidiary mergers that do not require shareholder approval also do not create
dissenters rights.

(@ (3) Though subdivision (3) follows the RMA language without substantive change, an im-
portant point about its application in one context is not addressed in the RMA Official Com-
ments.

Subdivision (3) provides that a sale pursuant to a plan under which all or substantially all of the
net proceeds will be distributed to shareholders "within one (1) year after the date of sale" does
not create dissenters rights. Often, a dissolving corporation must establish reserves or liquida-
tion funds from the net proceeds of a dissolution sale, to be held by a trustee or other fiduciary
for the benefit of shareholders and creditors. Because such funds may be needed to secure con-
tingent or unaccrued liabilities of the corporation, they often must be held for more than one year
after the dissolution sale. The holding of such funds by a trustee or other fiduciary for more than
a year does not mean, however, that the sale is therefore outside subdivision (3)'s exception and
that dissenters' rights are available. Distribution to the trustee or other fiduciary, who holds the
funds for the benefit of creditors and shareholders, constitutes distribution to the shareholders
within the meaning of the subdivision.

More generally, of course, "net proceeds’ as used in subdivision (3) means "net proceeds avail-
able for distribution to the shareholders.” The fact that some proceeds in excess of the costs of
the sale may first be distributed to corporate creditors does not take a sale transaction out of the
subdivision's exception.

(8 (4) Subdivision (4) substitutes another transaction that will create dissenters rights - ap-
proval of a control share acquisition under 1C 23-1-42, which has no RMA counterpart - for an
RMA provision that was deleted in its entirety.

The Commission recommended granting dissenters' rights on approval of a control share acquisi-
tion because such an acquisition, like a merger or share exchange, represents a fundamental
change in the nature of the corporation. See Introductory Official Comment to Chapter 42; Offi-



cia Comment to IC 23-1-42-5. The dissenters rights created by this subdivision apply to any
control share acquisition approved under Chapter 42. Chapter 42 aso establishes, however, spe-
cial dissenters rights, with a specia definition of "fair value," on approval of a control share ac-
quisition in which an acquirer obtains "full voting rights" for shares representing "a majority or
more of al voting power" of the corporation. See IC 23-1-42-11 and Official Comment.

The deleted RMA provision isRMA § 13.02(a)(4), which grants dissenters rights on adoption of
the following:

An amendment of the articles of incorporation that materially and adversely affects rights in re-
spect of a dissenter's shares because it:

() alters or abolishes a preferential right of the shares;

(i) creates, alters, or abolishes aright in respect of redemption, including a provision
respecting a sinking fund for the redemption or repurchase, of the shares,

(i)  atersor abolishes a preemptive right of the holder of the shares to acquire shares
or other securities,

(iv)  excludesor limitsthe right of the sharesto vote on any matter, or to cumulate
votes, other than a limitation by dilution through issuance of shares or other secu-
rities with similar voting rights; or

(V) reduces the number of shares owned by the shareholder to afraction of ashare if
the fractional share so created isto be acquired for cash under Section 6.04.

The Commission believed adoption of this RMA provision would represent a substantial and
unwarranted expansion of prior Indiana law, which provided dissenters rights only for corporate
reorganization transactions.

(@) (5) The GCA had no optional provision authorizing corporations to establish dissenters' rights
for particular transactions to which they would otherwise not apply. The Commission recom-
mended following the RMA in allowing corporate flexibility in this area

The flexibility granted by subdivision (5) is complete: A corporation that opts to create special
dissenters' rights need not adopt either the definitions or procedures of 1C 23-1-44. For example,
it may use "book value" instead of "fair value" as defined in IC 23-1-44-1; or it may make the
corporation's determination of value conclusive, notwithstanding Chapter 44's appraisal rules
with respect to statutory dissenters rights.

(b) Subsection (b), which has no RMA counterpart, retains and expands the GCA's "market ex-
ception"” to dissenters rights, found in 1C 23-1-5-7(d) (repealed 1986). The policy reason for this
exception is that the market itself establishes both a fair price for the shares and a means by
which a "dissenting" shareholder can sell his shares for that price. The Commission found the
RMA Official Comments' distrust of market price unpersuasive, in light of past experience in
Indiana. Accordingly, it recommended that the GCA approach be followed, and that the catego-
ries of recognized markets be expanded to include "the National Association of Securities Deal-
ers, Inc. Automated Quotations Systems Over-the-Counter Markets - National Market Issues or a
similar market."



(c) Subsection (c), which establishes the exclusivity of Chapter 44's dissenters' rights remedies,
deletes RMA language stating that such rights are exclusive "unless the action is unlawful or
fraudulent with respect to the shareholder or the corporation.” Deletion of this language reflects
a conscious response to the Indiana Supreme Court's decision in Gabhart v. Gabhart, 370 N.E.2d
345 (1972).

Gabhart involved the interpretation of the GCA's exclusivity provision, |C 23-1-5-7(c) (repealed
1986), which provided:

Every shareholder who did not vote in favor of such merger, consolidation, or exchange and who
does not object in writing and demand payment of the value of his shares at the time and in the
manner stated in this section shall be conclusively presumed to have assented to such merger,
consolidation, or exchange.

Notwithstanding this language, the Gabhart court held that a minority shareholder was entitled to
challenge a "freeze-out" merger as a de facto dissolution if the merger did not have a"valid pur-
pose" - defined by the Court as a purpose intended to advance a corporate interest. Gabhart re-
fused to adopt the approach of the then-leading Delaware case, Snger v. Magnavox Co., 380
A.2d 969 (Del. 1977) (later overruled in Weinberger v. UOP, Inc., 457 A.2d 701, 703 (Ddl.
1983)), which permitted judicia inquiry into the entire fairness of the transaction on the basis of
fiduciary duty owed to minority shareholders. The Gabhart court also found that IC 23-1-5-7(c)
(repealed 1986) did establish the exclusive remedy for mergers with a "valid purpose." Absent
such a "valid purpose,” however, Gabhart held that minority shareholders were not limited to
statutory appraisal rights but could also seek to enjoin the corporate transaction creating those
rights.

Whether or not Gabhart correctly interpreted the GCA's exclusivity provision, the Commission
believed the decision created substantial uncertainty about whether and to what extent minority
shareholders could seek to enjoin or undo corporate transactions authorized by statute and ap-
proved by the mgjority. Given the potential for disruption of corporate transactions were a Gab-
hart rule applied to the BCL, the General Assembly adopted subsection (c) as a categorical statu-
tory rule that shareholders entitled to dissenters rights may not challenge the corporate action
creating that entittement. Hence, the kind of minority shareholder challenge to corporate action
permitted by Gabhart under 1C 23-1-5-7(c) (repealed 1986) is not permitted under subsection

(©).

In 1987, subsection (c) was amended to extend this categorical prohibition to shareholders who
would be entitled to dissenters rights but for the "market exception" of subsection (b). Such
shareholders, who have the ability to sell their shares in a recognized market and at a market
price, also may not challenge the corporate action that (but for the "market exception") would
have created dissenters rights.



23-1-44-10 Official comments

(a) Subsection (@) does not require discussion of dissenters' rights in the technical notice page for
a shareholders meeting. The term "meeting notice" as used in this subsection includes the proxy
statement accompanying the actual "notice” page, which will often be a more appropriate place
to include the information the subsection requires.

The 1987 amendments to the BCL eliminated as unnecessary a requirement that the meeting no-
tice be accompanied by a copy of Chapter 44, since a corporation is required to send a copy of
the Chapter after a shareholder dissents. See 1C 23-1-44-12(b)(5). The GCA had no comparable
requirement that the corporation give shareholders notice of their dissenters rights.



23-1-44-11 Official comments

(@) The GCA had no comparable requirement that a dissenter give advance notice of hisintent to
dissent.



23-1-44-12 Official comments
(@) The GCA had no comparable provision for a "dissenters notice.”

(b) The language "no later than ten (10) days after approval by the shareholders, or if corporate
action is taken without approval by the shareholders, then ten (10) days after the corporate action
was taken," replaces the RMA wording "no later than ten (10) days after the corporate action was
taken."

The RMA wording is unclear because "corporate action" could be interpreted to mean either (1)
the action of the shareholders in approving a proposed transaction, or (2) the proposed transac-
tion itself. The BCL language clarifies that the latter is the correct reading of "corporate action”
(which is consistent with the RMA Official Comments, see MODEL BUSINESS CORP. ACT
ANN. 8 13.22(b) (3d ed. 1985)). The BCL language also requires, however, earlier notice of
dissenters' rights when the "corporate action” (i.e., the proposed transaction) is one approved by
the shareholders.

Under the BCL rule, the dissenters notice for any transaction approved by shareholder vote must
be sent no later than ten days after the date of the vote. For transactions not requiring share-
holder approval, the notice must be sent no later than ten days after the transaction itself occurs.



23-1-44-13 Official comments

(a) A cross-reference was added to the notice required by 1C 23-1-42-11 for the special dissent-
ers rights created by that section on approval of certain control share acquisitions under Chapter
42, which has no RMA counterpart. See IC 23-1-42-11 & -44-8(a)(4) and Official Comments.

(c) The language "and is considered, for purposes of this article, to have voted the shareholder's
shares in favor of the proposed corporate action" was added at the end of subsection (c) to elimi-
nate any uncertainty that might result should a shareholder fail to follow through with Chapter
44's dissenters rights procedures. The added language is similar to the GCA provision in IC 23-
1-5-7(c) (repealed 1986) that every shareholder who did not vote in favor of the proposed corpo-
rate action and did not dissent would be "conclusively presumed to have assented to" the action.
The new language also complements the BCL's categorical rule that dissenters rights constitute
the exclusive remedy for a shareholder who opposes corporate action. See IC 23-1-44-8(c) and
Official Comment.



23-1-44-15 Official comments

(8) The phrase "if the transaction did not need shareholder approval and has been completed"
was added to subsection (a) for clarity, consistent with the changes from the RMA made in IC
23-1-44-12(b). See IC 23-1-44-12(b) and Official Comment. However, unlike the changesin IC
23-1-44-12(b) (which require earlier notice of dissenters' rights for shareholder approved transac-
tions than does the RMA), the changes in subsection (a) here do not alter the RMA rules on
payment of dissenters. As under the RMA, a dissenter is entitled to payment (1) in shareholder
approved transactions, when the "corporate action” (i.e., the transaction itself, not the shareholder
vote) occurs, or (2) if the transaction did not require shareholder approval and has been com-
pleted, upon the corporation's receipt of the dissenter's demand for payment.

The BCL deletes from this subsection the RMA requirement that payment to the shareholder in-
clude "accrued interest” in addition to the estimated fair value of the shares. Indiana has tradi-
tionally rejected prejudgment interest in dissenters' rights cases. See, e.g., Perlman v. Permonite
Manufacturing Co., 568 F.Supp. 222 (N.D. Ind. 1983), aff'd, 734 F.2d 1283 (7th Cir. 1984)
(Indiana law); General Grain, Inc. v. Goodrich, 221 N.E.2d 696 (Ind App. 1966). Though the
Commission recommended following the RMA and departing from the prior Indianarule on pre-
judgment interest in the event judicial appraisal of the sharesis required, see IC 23-1-44-19(e)(1)
and Official Comment, it did not believe interest was appropriate if the corporation pays a dis-
senter the fair value of his shares without resort to judicial proceedings.

The GCA required no payment of fair value or interest to dissenters in advance of settlement or
adjudication.

(b) Since the BCL deletes the RMA "accrued interest” requirement in subsection (a), it also de-
letes the corresponding RMA rule that the financial statements described in subsection (b) in-
clude an explanation of how interest was calcul ated.

The 1987 amendments to the BCL eliminated as unnecessary a requirement that payment under
this section be accompanied by a copy of Chapter 44, since a corporation is required to send a
copy of the Chapter after a shareholder dissents. See IC 23-1-44-12(b)(5).



23-1-44-17 Official comments

() Unlike the BCL, the GCA did not provide less favorable treatment for a shareholder who ac-
quired stock after notice of the transaction that triggered dissenters' rights.

(b) Subsection (b) deletes the RMA's "accrued interest” requirement on payment of the fair value
of after-acquired shares, consistent with the deletion of that requirement in 1C 23-1-44-15(a).
See also Official Comment to IC 23-1-44-15(a).



23-1-44-18 Official comments

(@) All RMA references to "interest" payments and calculations were deleted in this subsection,
consistent with the deletion of the RMA's "accrued interest” requirementsin IC 23-1-44-15(a) &
-17(b). See also Official Comment to IC 23-1-44-15(a) & -17(b).



23-1-44-19 Official comments

(a) A cross-reference was added to IC 23-1-42-11, which creates special dissenters rights on ap-
proval of certain control share acquisitions under Chapter 42, which has no RMA counterpart.
See IC 23-1-42-11 & -44-8(a)(4) and Official Comments.

The RMA requirement that a corporation petition the court to determine "accrued interest” as
well as "the fair value of the shares' was deleted in this subsection, consistent with the deletion
of the RMA's "accrued interest” requirements in IC 23-1-44-15(a) & -17(b). See IC 23-1-44-
15(a) & -17(b) and Official Comments.

The GCA, unlike subsection (@), authorized the dissenter as well as the corporation to institute a
judicia appraisal action. See IC 23-1-5-7 & -6-5 (repealed 1986).

(e) Unlike prior Indiana law, see IC 23-1-5-7 & -6-5 (repealed 1986), subsection (€) expressly
provides for an award of prejudgment interest on (a) the amount by which the court finds the fair
value of the dissenters shares exceeds the amount previously paid by the corporation under IC
23-1-44-15, or (b) with respect to "after-acquired" shares for which the corporation elected to
withhold payment under I1C 23-1-44-17, the fair value of such shares.

This subsection is a statutory response to the Indiana Court of Appeals express invitation to the
General Assembly to remedy what the Court described as a "glaring injustice” of the GCA. Gen-
eral Grain, Inc. v. Goodrich, 221 N.E.2d 696, 701 (Ind. App. 1966). Though the General Grain
court declined to add an "interest” provision to the GCA appraisal statute by judicia fiat, it ob-
served that denial of prejudgment interest ... "is certainly an anomaly and unfair to the dissenters
as they are not only disallowed interest from the effective date of [a] merger, but are also de-
prived of the opportunity to participate in the management of the corporation and in dividends.".
Id. at 701.

Subsection (¢)'s authorization of prejudgment interest should encourage a corporation to make its
initial payment to a shareholder under 1C 23-1-44-15 in an amount the corporation in good faith
believes is the fair value of the shares. On the other hand, since interest accrues only on the
amount by which fair value exceeds the amount paid by the corporation, preyudgment interest
should not give dissenting shareholders a significant disincentive to settlement.



23-1-44-20 Official comments
(a) The last sentence of subsection (a) replaces the following language of RMA § 13.31(a):

The court shall assess the costs [which include reasonable compensation and expenses of ap-
praisers appointed by the court] against the corporation, except that the court may assess costs
against all or some of the dissenters, in amounts the court finds equitable, to the extent the court
finds the dissenters acted arbitrarily, vexatiously, or not in good faith in demanding payment ... .

The Commission believed the RMA's statutory presumption that costs would be assessed against
the corporation, absent "arbitrary” or "vexatious' conduct by dissenters, was inappropriate. I1n-
stead, consistent with normal judicial cost assessment standards, subsection (a) adopts a neutral
rule, under which the court will presumably consider (among other equitable factors) the corpo-
ration's good faith in estimating the shares fair value and the dissenters conduct in connection
with their demand for payment.

"Costs' under subsection (a) do not include the fees and expenses of counsel and experts referred
to in subsection (b).



23-1-45-1 Official comments

Under the GCA, a "short-form" dissolution was possible only if the corporation had not issued
any shares and had not commenced business. See IC 23-1-7-1(a) (repealed 1986). The BCL
permits short-form dissolution if either one of these conditions is satisfied. This method of dis-
solution is likely to be used by "name-holding" corporations or by corporations that were formed
for the initiation of a new venture but the reasons for the initial creation of the corporation have
been completely realized or will never come to fruition.

The required provisions of articles of dissolution provided in this section take account of the fact
that a corporation may utilize this section even though it has received capital from the issuance
of shares or has incurred liabilities either from the commencement of business without issuing
shares or from its organization; hence the articles must state that no debts remain unpaid, and the
net assets of the corporation remaining after winding up have been distributed to the sharehold-
ers.

Even though a dissolving corporation may not have commenced business or acquired a tax iden-
tification number, it must still give notice of the dissolution to the Indiana Department of Reve-
nue, under |C 6-8.1-10-9, the Indiana Department of Workforce Development, under |C 22-4-32-
23 and the Unclaimed Property Division for the Indiana Attorney General, under I1C 32-34-1-25.



23-1-45-2 Official comments

The GCA permitted holders of amagjority of the outstanding shares entitled to vote on dissolution
to initiate that process by a written request to the board of directors to submit the issue of dis-
solving the corporation to a shareholder vote. See IC 23-1-7-1(b)(1) (repealed 1986). The BCL
does not permit shareholder initiation of dissolution.

Subsection (b)(1)

Subsection (b)(1) requires the board of directors to either recommend dissolution when it sub-
mits a dissolution proposal to the shareholders, or explain why a conflict of interest or other spe-
cial circumstance has led it to decide not to make a recommendation. This provision was not in-
cluded in the GCA. SeeIC 23-1-7-1(b)(1) (repealed 1986). For example, the board of directors
may determine that dissolution is appropriate, but (a) there may not be a sufficient number of
directors free of a conflict in interest to approve the proposal or (b) the board of directors may be
evenly divided as to the merits of the proposal but is able to agree that shareholders should be
permitted to consider dissolution. If the board of directors makes such a determination, it must
describe the conflict of interest or specia circumstances and communicate the basis for the de-
termination when submitting the proposal to dissolve to the shareholders.

Subsection (c)

Subsection (c) authorizes the board to condition its submission of a dissolution proposal to
shareholders on any basis. Among the conditions that a board might impose are that the proposal
will not be deemed approved unless it is approved by a specified percentage vote of the share-
holders, or by one or more specified classes or series of shares, voting as a separate voting group,
or by a specified percentage of disinterested shareholders. The board of directors is not limited
to the conditions given as examples. This subsection had no GCA counterpart.

Subsection (d)

Subsection (d) requires that every shareholder, whether or not entitled to vote, must be given no-
tice of the shareholders meeting at which a dissolution proposal will be considered. Require-
ments concerning the timing and content of a notice of a meeting are set out in IC 23-1-29-5.
Under the GCA, consideration of such a proposal at a specia shareholders' meeting required no-
tice to voting shareholders only. See IC 23-1-2-9 (repealed 1986); IC 23-7-1(b)(1) repealed
1986).

Subsection (e)

Subsection (e) provides that approval of a proposal for dissolution requires approval of the
shareholders at a meeting at which a quorum consisting of a majority of the votes entitled to be
cast on the proposal exists. If aquorum is present, then under 1C 23-1-30-6, the proposal to dis-
solve will be approved if more votes are cast in favor of the proposal than against it by the voting
group or separate voting groups entitled to vote on the proposal, unless otherwise required by the
articles of incorporation or the board of directors acting under Subsection (c).



Subsection (f)

Subsection (f), which has no GCA counterpart, requires that after a proposal for dissolution is
adopted, the corporation must give notice of the dissolution to the Indiana Department of Reve-
nue, under IC 6-8.1-10-9, and the Indiana Department of Workforce Development (formerly
known as the Employment Security Division), under IC 24-4-32-23 (repealed). The 1988
amendments added a cross-reference to 1C 32-34-1-25 (a section of the Indiana Uniform Dispo-
sition of Unclaimed Property Act) under which notice must also be sent to the Unclaimed Prop-
erty Section of the Attorney General's office within ten days of adoption of a resolution of disso-
lution.

The notice requirements referenced in this subsection reflect a significant departure from GCA
dissolution rules. IC 23-1-7-1(b)(3) (repealed 1986) of the GCA also required notice to the De-
partment of Revenue (under 1C 6-8.1-10-8) (repealed 1987), the Employment Security Division
(under 1C 22-4-32-22 (repealed 1987)) and the Attorney Genera's office (under 1C 32-34-1-25).
While the last of these was indeed simply a notice requirement, |C 6-8.1-10-8 and I1C 22-4-32-22
prohibited issuance of a certificate of voluntary dissolution by the Secretary of State until verifi-
cation was received from the Department of Revenue and the Employment Security Division,
respectively, that all taxes and unemployment contributions due from the corporation had been
paid.

The time and expense of these clearance requirements led many corporations to ignore the GCA
voluntary dissolution process. Instead, such corporations would ssimply adopt a plan of liquida
tion under the Internal Revenue Code without bothering to dissolve the corporation, leaving it in
an uncertain status in the Secretary of State's office.

To encourage corporate compliance with the BCL's dissolution procedure, 1C 6-8.1-10-8 and IC
22-4-32-22 were amended in 1986 (to be effective August 1, 1987), to eliminate the pre-
clearance rules and require only that notice of dissolution be given to the Department of Revenue
and Department of Workforce Development. In exchange for elimination of pre-clearance, how-
ever, several new enforcement provisions were added.

First, the amended sections imposed personal liability upon a corporation's directors and officers,
for one year from the date the required notices were sent, for the disposition of corporate assets
that prevented payment of taxes or unemployment contributions owed to the state. Second, the
statutes authorized imposition of a penalty of up to 30% of the unpaid tax or contribution on di-
rectors or officers who failed "to take reasonable steps to set aside corporate assets to meet liabil-
ity due." Third, the Department of Revenue and Department of Workforce Development were
authorized to pursue any corporate assets that had been improperly distributed to corporate
shareholders.

In 1987, before the amendments to 1C 6-8.1-10-8 and 1C 22-4-32-22 became effective, the sec-
tions were repealed and replaced by IC 6-8.1-10-9 and I1C 22-4-32-23, respectively. The re-
placement sections still require notice of dissolution to the Department of Revenue and the De-
partment of Workforce Development, but the provisions authorizing imposition of personal li-
ability on directors and officers were expressly made subject to the BCL's "willful misconduct or
recklessness’ standard. See IC 23-1-35-1(e) and Official Comment. In addition, I1C 6-8.1-10-9(h)



and IC 22-4-32-23(h) created "safe harbors' from the imposition of personal liability on directors
and officers for the payment of taxes and unemployment contributions, respectively, owed to the
state. The Department of Revenue and the Department of Workforce Development may issue
clearances releasing directors and officers from such liability if they have met the filing and
payment requirements of 1C 6-8.1-10-9(b) and IC 22-4-32-23(b), respectively, and have re-
guested the clearance in writing within 30 days after filing notice of dissolution with the respec-
tive agencies. See|C 6- 8.1-10-9(g) and IC 22-4-32-23(g).

Also in 1987, subsection (f)'s cross-references to the Department of Revenue and Department of
Workforce Development notice sections were changed to refer to the replacement sections.



23-1-45-3 Official comments
Subsection (a)

The GCA, unlike the BCL, provided that articles of dissolution could not be filed until winding
up of corporate affairs was complete. See IC 23-1-7- 1(b)(4) (repealed 1986). The act of filing
articles of dissolution under the BCL makes the decision to dissolve a corporation a matter of
public record and establishes the time when a corporation must begin the process of winding up
and cease carrying on its business, except to the extent necessary for winding up. If the dissolu-
tion was approved by the shareholders, the articles of dissolution must state that dissolution was
duly approved by the shareholders pursuant to the BCL and the articles of incorporation of the
corporation.

Articles of dissolution required to voluntarily dissolve a corporation under |C 23-1-45-3 may be
filed at the commencement of winding up or at any time thereafter. This is the only filing re-
quired for voluntary dissolution. No filing is required to mark the completion of winding up
since the existence of the corporation continues for certain purposes even after the business is
wound up and the assets remaining after satisfaction of all creditors are distributed to the share-
holders. 1C 23-1-45-3 does not contain atime limit for filing articles of dissolution.

Subsection (b)

Subsection (b)'s rule that dissolution is effective on the date specified in the articles of dissolu-
tion differs from the GCA's provisions. Under the GCA, dissolution was not effective until the
Secretary of State had approved the articles, which in turn could not be filed until winding up of
corporate affairs was complete. See IC 23-1-7-1(b)(4) (repealed 1986); 1C 23-1-7-1(d) (repealed
1986).



23-1-45-4 Official comments

Voluntary dissolution may be revoked within 120 days of the effective date of the dissolution.
Because of the importance and finality of dissolution, the decision to revoke dissolution gener-
ally requires shareholder authorization (unless the dissolution was approved solely by the initial
directors or incorporators under 1C 23-1-45-1). Subsection (b), however, contemplates that the
board of directors may revoke dissolution if it is granted that authority in advance by the share-
holders when approving the dissolution. Such authorization is often included in proposals to dis-
solve that are contingent upon the effectuation of another transaction, such as a sale of corporate
assets not used in the ordinary course of business.

Certain other action requiring shareholder approval may be revoked by the board of directors
without express shareholder approval. See IC 23-1-40-3(i); IC 23-1-41-2(f). By contrast, except
as provided in Subsection (b), dissolution under this section may not be revoked by the board of
directors without approval of the shareholders.

Articles of revocation of dissolution must be filed to reflect the decision to resume the business
of the corporation. The information required in these articles parallels the information required
in the original articles of dissolution.

The effect of articles of revocation of dissolution is to eliminate the requirement that the corpora-
tion cease to conduct its business, except as part of the winding-up process and permit it to re-
sume its business without limitation and as if dissolution had never occurred.



23-1-45-5 Official comments

(a) Since dissolution under the BCL is effective on the date specified in the articles of dissolu-
tion, see IC 23-1-45-3(b), subsection (a) provides for continued corporate existence after dissolu-
tion for the limited purposes specified in the subsection. Under the GCA, the corporation was
dissolved and ceased to exist on the issuance of a certificate of dissolution by the Secretary of
State. See IC 23-1-7-1(d).



23-1-45-6 Official comments

A dissolving corporation is not required to follow section 6's procedures for disposing of known
clams. If it does not, however, the section's special rules providing for earlier "fixing" and dis-
position of the amount of known claims will not be available, and such claims will then be sub-
ject to the two-year limitations period established by 1C 23-1-45-7(b)(3) and IC 23-1-45-7(c).

Section 6's procedures for disposing of known claims differ significantly from both the RMA
and GCA rules. Subsections (a) and (f) are identical to RMA § 14.06(a) and (d), respectively.
Subsections (b) through (e), however, replace entirelly RMAS 14.06(b)-(c), which provide:

(b) The dissolved corporation shall notify its known claimants in writing of the dissolution at any
time after its effective date. The written notice must:

(1) describe information that must be included in a claim;
(2) provide a mailing address where a claim may be sent;

(3) state the deadline, which may not be fewer than 120 days from the effective date of the writ-
ten notice, by which the dissolved corporation must receive the claim; and

(4) state that the claim will be barred if not received by the deadline.
(c) A claim against the dissolved corporation is barred:

(2) if aclaimant who was given written notice under subsection (b) does not deliver the claim to
the dissolved corporation by the deadline;

(2) if a clamant whose claim was rejected by the dissolved corporation does not commence a
proceeding to enforce the claim within 90 days from the effective date of the rejection notice.

Under these RMA provisions, a dissolving corporation can effectively entirely bar the claims of
creditors who have been notified of the dissolution under RMA 8 14.06(b) but have not re-
sponded in the manner prescribed in RMA 8§ 14.06(c). In other words, once a dissolving corpo-
ration complies with the prescribed notice requirements, the RMA places the burden on notified
creditors to submit their claims within the specified time periods or have them be forever and
completely barred.

The Commission considered these provisions unduly harsh to the known creditors of a dissolving
corporation and recommended the significantly greater protection of such creditors established
by section 6. First, subsection (a) requires the corporation to specify the amount that it believes
will satisfy the claim. Under subsection (d), the creditor is permitted to dispute the amount and,
if he receives a rejection notice from the corporation, to commence judicia proceedings within
90 days of receipt of that notice. But his failure to take either of these steps will not (as would
his failure to respond under the RMA rules) result in forfeiture of the entire claim, since subsec-
tion (e) still requires the corporation to pay the amount stated in its claim notice. Thus, under the
BCL, a creditor's non-compliance with the section’s procedures puts at risk only the amount he
claims in excess of the corporation's acknowledged indebtedness, not the entire claim.



Moreover, regardless of whether a creditor disputes the amount of the claim, the BCL requires
that payment of the corporation's acknowledged indebtedness be made promptly. If no timely
dispute is filed by the creditor (or if the corporation rejects the additional claim and the creditor
does not commence judicial proceedings within 90 days), subsection (d) "fixes' the amount of
the claim at the amount stated in the corporation's initial notice and subsection (€) requires pay-
ment of that amount within 30 days after it became "fixed." If the creditor does initiate timely
judicial proceedings after receiving a notice rejecting his dispute, subsection (e) still requires
payment, within 30 days of the commencement of such proceedings, of the amount that is con-
cededly due.

The BCL does, however, shorten the time during which the creditor must respond to the dissolv-
ing corporation's notice from the 120 days specified in RMA § 14.06(b)(3) to the 60-day period
prescribed by subsection (b)(4). Particularly, since the BCL (unlike the RMA) requires the cor-
poration to specify the amount it believes will satisfy the claim, the Commission believed 60
days was ample time for a creditor to determine whether to dispute the corporation's statement of
that amount.

The GCA's claim notice procedures for a dissolving corporation were considerably less formal
and elaborate than those of either the RMA or BCL. IC 23-1-7-1 (repealed 1986) simply in-
structed the corporation to notify its creditors of the proposed dissolution, publish notice in alo-
cal newspaper, pay and discharge all corporate debts and liabilities, and include a statement in its
articles of dissolution that all debts and liabilities had been paid or that adequate provision for
such payment had been made therefor. IC 23-1-7-1(e)(1) (repealed 1986) provided that no ac-
tion could be commenced against the corporation after two years from the date of its dissolution.

These principles do not lengthen statutes of limitation applicable under state law. Thus, claims
that are not barred under the foregoing rules — for example, if the corporation does not act on a
claim — will nevertheless be subject to the genera statute of limitations applicable to claims of
that type.



23-1-45-7 Official comments

Subsections (b)(3) and (c) establish atwo-year statute of limitations for claims to which noticeis
given under section 7, rather than the five-year limitations period provided in RMA § 14.07(b)(3)
and (c).

The claim period under the Model Business Corporation Act is three years. See MODEL
BUSINESS CORP. ACT § 14.07 (2003). The RMA's lengthy limitations period reflects a con-
cern that contingent claims might arise long after dissolution is completed and the dissolving
corporation's remaining assets have been distributed to its shareholders. SeeM ODEL
BUSINESS CORP. ACT § 14.07 (1985). The Commission believed, however, that the RMA
gives insufficient weight to the countervailing concern of exposing directors, officers and share-
holders of the dissolving corporation to uncertain liability for a protracted period. Accordingly,
the Commission recommended retaining the two-year limitations period of the GCA, see IC 23-
1-7-1(e)(1) (repeded 1986), as striking a more reasonable balance between these conflicting
concerns.

If the dissolving corporation takes advantage of |C 23-1-45-6's optional procedure for disposing
of known claims, this two-year limitations rule will apply only to unknown or contingent clams;
if not, it will apply to al clams. The two-year statute of limitations established by the GCA,
which had no specia procedure for earlier disposition of known claims, applied to al clams
against adissolving corporation. See IC 23-1-7-1(e)(1) (repealed 1986).



23-1-46-1 Official comments

The GCA had no general administrative dissolution provisions, except for the Secretary of
State's power to revoke a corporation's rights and privileges for failure to file annual reports. See
IC 23-3-5-1 & -6-1. In addition, the GCA authorized the Attorney General to initiate judicial dis-
solution proceedings when requested to do so by the Secretary of State. See IC 23-1-7-3 & -10-1.



23-1-46-3 Official comments

(a) In 1987, the RMA phrase "within two years after the effective date of dissolution” was de-
leted at the end of the first sentence of subsection (a), because the Commission believed a dead-
line on petitioning for reinstatement was neither necessary nor appropriate.

Also in 1987, the words "county treasurer/" were deleted before "department of state revenue” in
subsection (a)(4), since only the latter need certify that all taxes owed by the corporation seeking
reinstatement have been paid.



23-1-46-4 Official comments

(c) The adverb "summarily," which precedes the words "order the secretary of state to reinstate
the dissolved corporation” in this RMA subsection, was deleted. In addition to the uncertainty as
to what "summarily" means in these circumstances, the Commission did not want to authorize a
court to render a final appealable decision as to reinstatement of a corporation without affording
the parties the formalities of a hearing if warranted under the circumstances.



23-1-47-1 Official comments

Because IC 23-1-47-2 establishes the proper venue for an action seeking judicial dissolution of a
corporation (and designates Marion County as the proper venue for a proceeding initiated by the
Attorney Genera), the introductory clause of section 1 deletes the RMA words "of the county in
which the principal office of the corporation, or if none in this state, its registered office, is lo-
cated" following the words "[t]he circuit or superior court.”

Subsection (1)

Subsection (1) preserves the authority of the Secretary of State to seek to involuntarily dissolve a
corporation by judicial decree. This right provides a means by which the state may ensure com-
pliance with, and non-abuse of, the fundamentals of corporate existence. Subsection (1) limits
the Secretary of State's power in this regard to grounds that are reasonably related to this objec-
tive.

Subsection (2)

Subsection (2), which sets forth the grounds for judicia dissolution in an action commenced by a
shareholder, deletes the grounds specified in RMA 14.30(2)(ii) & (iv), which authorize a court to
dissolve a corporation if the shareholder establishes that:

(i) the directors or those in control of the corporation have acted, are acting,
or will act in a manner that is illegal, oppressive, or fraudulent; [or]...
(iv)  the corporate assets are being misapplied or wasted].]

The Commission recommended deleting these RMA provisions to protect corporations against
"strike suits'--including those that might be filed during a hostile takeover battle--seeking disso-
lution on the grounds of alleged illegality, oppressiveness, fraud or waste of corporate assets.
The Commission believed that derivative proceedings under |C 23-1-32 provide sufficient reme-
dies for such conduct (if proven) and that authorizing the drastic step of judicial dissolution as an
additiona permitted remedy was inappropriate.

Subsection (3)

Creditors may obtain involuntary dissolution only when the corporation is insolvent and only in
the limited circumstances set forth in subsection (3). Typicaly, a proceeding under the federa
Bankruptcy Act is an aternative in this situation.

Subsection (4)

A corporation that has commenced voluntary dissolution may petition a court to supervise its
dissolution. Such an action may be appropriate to permit the orderly liquidation of the corporate
assets and to protect the corporation from a multitude of creditors' suits or suits by dissatisfied
shareholders.



23-1-47-2 Official comments

(@) "Marion County" was specified as the proper venue for judicial dissolution proceedings
commenced by the Attorney General, to preclude his having to travel throughout the State to
prosecute involuntary dissolution proceedings.

(c) The powers granted to a court by subsection (c) - to preserve the assets and business of a cor-
poration during the pendency of involuntary dissolution proceedings - are intended neither to ex-
pand nor restrict the court's general power to enter injunctive relief under IND. TR. R. 65.



23-1-47-3 Official comments

Section 3, which grants the court in an involuntary dissolution proceeding the power to take steps
it considers necessary to resolve internal corporate problems or to effect corporate liquidation in
an efficient manner, supplements the general receiver provisions of 1C 34-1-12 [repealed; see IC
34-48-1 for similar provisions|.



23-1-47-4 Official comments

A court decree ordering that a corporation be dissolved involuntarily has the same legal effect as
filing articles of dissolution under IC 23-1-45-3. This section requires that the Secretary of State
receive and file a copy of the decree.



23-1-48-1 Official comments

No separate BCL Official Comment.



23-1-49-1 Official comments

(a) Because the BCL does not attempt to provide an affirmative definition of what activities will
constitute "transacting business' in Indiana, subsection (a) must be read in conjunction with sub-
section (b), which provides a non-exhaustive list of foreign corporation activities in Indiana that
do not constitute "transacting business' in the State. In general, however, as explained in the
RMA Officia Comments, any conduct more regular, systematic or extensive than the type of
activities described in subsection (b) will constitute the transaction of business and require a for-
eign corporation to obtain a certificate of authority. See MODEL BUSINESS CORP. ACT ANN.
§ 15.01 (3d ed. 1985).

The BCL's "transacting business' rules are relevant only with respect to the question [of]
whether a certificate of authority must be obtained. They are specifically not applicable to the
guestion [of] whether a corporation is liable for Indiana state taxes, or amenable to service of
processin Indianaunder IND. TR. R. 4.4.

The second sentence of subsection (a) was added in 1988 to clarify that foreign banking, surety,
trust, safe deposit, railroad, insurance, and building and loan corporations, all of which are gov-
erned by specia statutes, are not required to obtain certificates of authority under the BCL.

(b) Subsection (b) was amended in 1987 to add the words "or within the meaning of I1C 27-1-27-
1 or IC 28-1-22-1" at the end of the introductory clause, to clarify that the subsection's non-
exhaustive list of activities that do not constitute "transacting business' for foreign corporations
under the BCL also do not constitute "transacting business' in Indiana for foreign insurance
companies and financial institutions, respectively, under the two cross-referenced statutes.

Also in 1987, the words "[m]aking loans or otherwise" were added to subsection (b)(7) to state
expressly that making loans, as well as other activities associated with "creating or acquiring in-
debtedness, mortgages, and security interests,” also does not by itself constitute "transacting
business’ in Indiana. Unlike the corresponding RMA provision, which the RMA Official Com-
ments indicate applies only to foreign corporations that are "not in the business of making loans,"
see MODEL BUSINESS CORP. ACT ANN. § 15.01(b) (3d ed. 1985), subsection (b)(7)'s ex-
clusion applies to all foreign corporations, including those in the business of making loans. This
deliberate departure from the RMA is intended to encourage the making of loans in Indiana by
foreign entities (including insurance companies and financial institutions) without requiring such
entities to obtain a certificate of authority under the BCL or comparable authority under 1C 27-1-
17-1or IC 28-1-22-1.

The GCA, in IC 23-1-11-1.5 (repealed 1986), provided that the acquisition of indebtedness in
Indiana under certain specified circumstances did not constitute "transacting business' in the
State. Given the broader and more general exclusion now established by subsection (b)(7), there
was no need to retain the special rules of this GCA provision.



23-1-49-2 Official comments

(d) The Commission rejected the RMA's formula for imposition of civil penalties on foreign cor-
porations that fail to obtain a required certificate of authority, which provide for per diem penal-
ties up to a maximum annual limit. Instead, the Commission recommended retaining the maxi-
mum $10,000 penalty established by the GCA, see IC 23-1-11-14(a) (repealed 1986), to give the
Attorney General maximum flexibility either in fixing the amount of or waiving entirely the pen-
alty, especially in cases of inadvertent violations.

The BCL does not retain, however, the GCA rule, see IC 23-1-11-14(c) (repealed 1986), that un-
authorized transaction of business can constitute a criminal offense. This is consistent with the
Commission's general recommendation to "decriminalize" violations of corporate law require-
ments. See |C 23-1-18-10 and Official Comment.

(e) Subsection (€)'s rule that a foreign corporation's failure to obtain a certificate of authority
"does not impair the validity of its corporate acts" is consistent with prior Indiana caselaw. See,
e.g., Peter & Burghard Stone Co. v. Carper, 172 N.E. 319 (1930). For example, a contract en-
tered into by a foreign corporation before obtaining a certificate of authority is not void. Simi-
larly, aforeign corporation that has failed to obtain a certificate of authority may still defend any
proceeding in Indiana. Under subsection (c), however, an Indiana proceeding commenced by a
foreign corporation may be stayed until the court determines whether the corporation is required
to obtain a certificate of authority and, if so, the proceeding may be further stayed until such a
certificate is obtained.



23-1-49-3 Official comments

IC 23-1-49-1's rule that aforeign corporation may not transact business in Indiana until it obtains
a certificate of authority does not mean that a foreign corporation that has failed to comply with
that requirement may not attempt to rectify the situation by filing an application for such a cer-
tificate under section 3. An application under section 3 may be submitted at any time, even after
aforeign corporation has commenced "transacting business' in Indiana. See IC 23-1-49-2(e) and
Official Comment. Whether imposition of penalties is appropriate with respect to any period of
non-compliance with 1C 23-1-49-1 will depend on the circumstances and the discretion of the
Attorney General and the court under |C 23-1-49-2.



23-1-49-6 Official comments

See IC 23-1-23-3 and Official Comment concerning the applicability to foreign corporations of
the BCL's general corporate name provisions.



23-1-49-7 Official comments

(1) In subdivision (1), the phrase "that may be the same as any of its places of business,” which
appears in the RMA after the words "registered office,” was deleted. Though the RMA language
acknowledges the common practice of designating a business office as the "registered office" of
a corporation, the Commission considered the language unnecessary and, arguably, as incorrectly
suggesting either that a corporation must maintain a place of businessin Indiana, or that the reg-
istered office may be the same as any place of business even if that place of business is not lo-
cated in Indiana. The identical change, for identical reasons, was made in IC 23-1-24-1.



23-1-49-8 Official comments

(@ (5) Subdivision (5), dealing with change of registered agent, authorizes "a representation that
the new registered agent has consented” in lieu of requiring the new registered agent's written
consent. The Commission believed the latter requirement was unduly burdensome in many situa-
tions. The identical change, for identical reasons, was made in IC 23-1-24-2(a)(5) in the 1987
amendments to the BCL. Those same amendments corrected subdivision (5) here by inserting the
word "registered” for the word "resident.”



23-1-49-9 Official comments

(c) Subsection (c) makes the resignation of a foreign corporation's registered agent effective on
the thirty-first day after filing of the statement of resignation with the Secretary of State. Under
the GCA, the resignation was effective immediately upon its filing. See IC 23-1-11-6(d).



23-1-49-10 Official comments

(b) The language "or other executive officer as that term is used in Trial Rule 4.6(a)(1)" was
added to this subsection to specify additional permitted addressees for service of process, be-
cause the Commission believed the BCL's provisions in this area should be consistent with those
of the Indiana Rules of Procedure. The identical change, for identical reasons, was made in IC
23-1-24-4, and the service of process rules of the Indiana Rules of Procedure are discussed in the
Official Comment to that section.

(d) Subsection (d) tracks the language of the RMA. However, the discussion in the Official
Comment to I1C 23-1-24-4(c) of the interrelationship between the service of process rules of that
section and those of the Indiana Rules of Procedure applies with equal force to subsection (d)
here.



23-1-50-1 Official comments

No separate BCL Official Comment.



23-1-51-3 Official comments

(a) Subsection (a) specifies "the circuit or superior court of the county in which its registered of-

fice is located" as the proper venue for a foreign corporation's appeal of the Secretary of State's
revocation of its certificate of authority.

(b) The adverb "summarily,” which precedes the words "order the secretary of state to reinstate
the certificate of authority” in this RMA subsection, was deleted. In addition to the uncertainty as
to what "summarily" means in these circumstances, the Commission did not want to authorize a
court to render afinal appealable decision as to reinstatement of a certificate of authority without
affording the parties the formalities of a hearing if warranted under the circumstances.



23-1-52-1 Official comments

(e) (3) Subsection (e)(3) substitutes the words "with respect to" for the RMA word "creating,”
because the board resolutions to which the subsection refers do not "create" classes of shares
(though they may "create" series within a class). See IC 23-1-25-2(d) and Official Comment.



23-1-52-2 Official comments

In general, the BCL's provisions with respect to shareholder inspection rights are more specific
and detailed than those of the GCA.

(b) The GCA specified no prior notice period for shareholder demands to inspect and copy gen-
eral corporate records, see IC 23-1-2-14 (repealed 1986), though it did require that a shareholder
list be available for inspection for "five days" prior to a meeting for election of directors, see IC
23-1-2-9(h). See also IC 23-1-30-1(b) (repealed 1986) and Official Comment.

(c) The GCA permitted a shareholder to inspect and copy general corporate records for all
"proper purposes.” |C 23-1-2-14 (repealed 1986). While subsection (C) retains the "proper pur-
pose" standard, it also requires that the shareholder describe "with reasonable particularity” both
his purpose and the records he desires to inspect and copy. In addition, the described records
must in fact be "directly connected with the shareholder's purpose.”



23-1-52-3 Official comments

(a) The words "if authorized in writing" were added immediately after the words "shareholder's
agent or attorney" in subsection (a). Since a corporation is required to permit shareholder access
to corporate records only upon written demand, see IC 23-1-52-2(a), the Commission believed
an agent's or attorney's authority should also be in writing. The identical change, for identical
reasons, was made in 1C 23-1-30-1(b) with respect to access to the shareholders list in connec-

tion with a meeting.



23-1-52-4 Official comments

(a) The adverb "summarily,” which precedes the words "order the inspection and copying"” in this
RMA subsection, was deleted. In addition to the uncertainty as to what "summarily” means in
these circumstances, the Commission did not want to authorize a court to render a final appeal-
able decision as to inspection and copying of corporate records without affording the parties the
formalities of a hearing if warranted under the circumstances.

(d) Subsection (d) replaces the RMA phrase "may impose reasonable restrictions’ with the words
"shall impose the restrictions provided by section 5 of this chapter.” The Commission believed
that the restrictions on improper use and distribution of information established by 1C 23-1-52-5,
which has no RMA counterpart, should apply to every instance of shareholder access to corpo-
rate records, and that a court should have no discretion not to impose those restrictions even if
shareholder access has been ordered in ajudicia proceeding. Thisis consistent with the Indiana
Supreme Court's holding in Indianapolis . Ry. v. Sate, 203 Ind. 534, 543, 181 N.E. 365, 368
(1932), that a statute creating a special procedure enabling a shareholder to obtain corporate in-
formation supersedes the general action of mandate for such purpose, and that a shareholder is
required to follow the statutory procedure to obtain such information.



23-1-52-5 Official comments

This section, which is not found in the RMA, is intended to ensure that the use and distribution
of information obtained from examining corporate records, both at the time of the initial exami-
nation and thereafter, is restricted solely to the proper purpose a shareholder is required to state
with particularity under 1C 23-1-52-2(b).

(a) Subsection (a) imposes the rule that any use or distribution at any time of information ob-
tained from inspecting and copying corporate records - whether under IC 23-1-52-2 (corporate
records generally) or 1C 23-1-30-1 (shareholders' lists) - is restricted solely to the shareholder's
proper purpose for examining or copying such records, as stated with particularity under IC 23-
1-52-2(b).

(b) Subsection (b) expressly states that the restriction on use and distribution imposed by the sec-
tion applies not only to the inspecting shareholder, but also to his agent or attorney and any per-
son who obtains the information, directly or indirectly, from the shareholder or his agent or at-
torney. The restriction applies to such other persons even if their own access to the information
violated section 5'srestrictions.

(c) Subsection (c) imposes on al persons who are subject to section 5's restrictions a duty to use
"reasonable care" to ensure that those restrictions are observed.



23-1-53-1 Official comments

(a) Subsection (@) was amended in 1987 to provide, much like the GCA in IC 23-1-2-14, that a
corporation need prepare and mail to a shareholder its financial statements for the corporation's
most recently completed fiscal year only if the shareholder so requests in writing. The Commis-
sion considered the RMA's automatic preparation and mailing requirements unnecessary and un-
duly burdensome, particularly for smaller corporations that may not even need routinely to pre-
pare formal financial statements of the type described in the subsection.

Consistent with these changes, the 1987 amendments deleted former subsection (e), which stated
the annual mailing requirement for financial statements and also authorized shareholder requests
for interim financial statements.



23-1-53-2 Official comments

() Subsection (a)'s requirement that a corporation notify its shareholders of indemnification of
or advance for expenses to a director in connection with a proceeding by or in the right of the
corporation had no GCA counterpart. In 1988, the subsection's specific referencesto IC 23-1-37-
8, -9, -10 & -11 were deleted to provide that such notice to shareholders will aso be required if
indemnification of or advance of expenses to a director in connection with such a proceeding is
made under any of the methods described in IC 23-1-37-15.

(b) Because the words "issues or" were deleted from subsection (b), the BCL (unlike the RMA)
requires that the corporation notify shareholders only of authorizations to issue shares in consid-
eration for promissory notes or promises for future services, not actual issuances of shares pursu-
ant to that authorization. Consistent with that change, the words "and the consideration received
by the corporation" were also deleted. The Commission believed that the requirement that share-
holders be notified of authorizations to issue shares in consideration for promissory notes or
promises of future services, coupled with IC 23-1-35-1's standards of conduct for directors, pro-
vided sufficient protection against potential abuses of that authority without requiring reporting
of every instance in which that authority is exercised.

The last sentence of the subsection was added in 1987 to provide that a corporation that is sub-
ject to and complies with the proxy disclosure provisions of the Securities Exchange Act of
1934, 15 U.SC. 88 78a et seg., which are dightly different from those of subsection (b), will
nonethel ess be deemed to have satisfied the subsection's reporting requirements.



23-1-53-3 Official comments

Section 3 requires considerably less information in the annual report than was required by the
GCA. SeelC 23-1-8-1 & -11-7.

(c) In 1987, subsection (c) was amended to make annual reports due each year during the anni-
versary of the calendar quarter in which a domestic corporation was incorporated or a foreign
corporation was authorized to do business in Indiana. This change, which was effective January
1, 1988, see IND. P.L. 107-1987, SECTION 28, should ease the burden of processing such re-
portsin the Secretary of State's office, since not al reports will be filed during the same time pe-
riod. Under the GCA, all annual reports were due not later than July 30. See IC 23-1-8-1 & -11-
7.



23-1-54-1 Official comments [Repealed.]

In 1987, section 1's provisions concerning corporate authority to use "treasury shares,” not found
in the RMA, were reworded and recodified at 1C 23-1-27-2(d), and section 1 was repealed. See
|C 23-1-27-2(d) and Official Comment.



23-1-54-2 Official comments

Section 2, which has no RMA counterpart, was added to preserve the continuing validity of pre-
emptive rights as defined in prior law until a corporation's articles of incorporation are amended
with respect to preemptive rights.

The Commission recommended this section primarily because IC 23-1-27-1(b)'s statutory defini-
tion of what is meant by an unelaborated election of "preemptive rights’ may differ considerably
from what "preemptive rights' meant under case law interpreting that term under the GCA and
predecessor Indiana statutes, which had no statutory definition. Thisis particularly true with re-
spect to IC 23-1-27-1(b)'s list of exclusions from the statutory definition of preemptive rights.

To prevent the BCL definition from applying automatically to corporations and shareholders that
may have intended a different definition of "preemptive rights," section 2 provides that the new
statutory definition will not apply to preemptive rights in existence on the date a corporation be-
came subject to the BCL, unless and until the corporation amends its articles of incorporation
with respect to preemptive rights. Amendment of any aspect of the corporation's articles provi-
sions on preemptive rights will be sufficient to trigger applicability of the BCL's preemptive
rights provisions to "all shareholders preemptive rights." At the time of amendment, however, a
corporation that wishes to vary from one or another aspect of the statutory definition may do so,
under 1C 23-1-27-1(b), by "expressly" so providing in its articles.
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23-1-54-3 Official comments

Section 3, added in 1988, created the Indiana Corporate Law Survey Commission (now, the Indi-
ana Business Law Survey Commission), (the "Survey Commission™) as a permanent voluntary
body to make recommendations to the General Assembly on future amendments to the BCL, the
Indiana Not-For-Profit Corporation Act of 1971 (IC 23-7-1.1) (now repealed, and replaced by
the Indiana Nonprofit Corporation Act of 1991, as amended (1C 23-17)) and other laws affecting
business entities, as well as proposals for new legidation in these areas.

The new Survey Commission's predecessor was the Corporation Survey Commission, created in
1927 (H. CON. RES. 1-1927, 1927 Ind. Acts ch. 266), reauthorized in 1929 (H. CON. RES. 6-
1929, 1929 Ind. Acts ch. 236) and made permanent in 1935 (H. CON. RES. 7-1935, 1935 Ind.
Acts ch. 336) to examine Indianas corporation and related laws and make recommendations to
the General Assembly on corporate and business legislation that would best meet Indiana's
commercia needs. The old Survey Commission prepared the Indiana General Corporation Act
of 1929 and the General Not-For-Profit Corporation Act of 1935, monitored corporate practice
trends and periodically recommended changes to these and other statutes.

The former Corporation Survey Commission was abolished effective June 30, 1988 by "sunset"
legidlation adopted in the 1988 session of the General Assembly (IND. P.L. 31-1988, § 1). At
the same time, however, the new Survey Commission was created and codified as part of the
BCL, to establish a permanent voluntary body to monitor the BCL and other business statutes
and advise the General Assembly on amendments and new legislation to keep Indianas corporate
and related laws "state of the art." Creation of the new Survey Commission was specifically rec-
ommended by the General Corporation Law Study Commission (which prepared the BCL and
the BCL Official Comments), in part because the Study Commission's own work was completed,
and its existence terminated, on publication of these Official Comments.

The Survey Commission comprises 14 members appointed by the Governor (who serve without
compensation or expense reimbursement), plus the Secretary of State, who serves ex officio.
(This represents an expansion from the 9-member size of the old Corporation Survey Commis-
sion, both to allow greater participation and to spread the new Survey Commission's voluntary
tasks among a larger group.) The Survey Commission is authorized to adopt rules for conduct-
ing its proceedings and affairs.

Under IND. P.L. 145-1988, § 10 (not codified in the BCL), the Governor's initial appointments
to the Survey Commission included the persons who were members of the predecessor Corpora-
tion Survey Commission on June 30, 1988, thereby ensuring some continuity in the operations of
the former and the new Survey Commissions.



