REAL ESTATE MORTGAGE


THIS INDENTURE WITNESSETH, that, effective _________, 2010, __________________________ a(n) _________ (“Mortgagor”), MORTGAGES and WARRANTS to, a(n) ______________ (“Mortgagee”), that certain parcel of real estate commonly known as [ADDRESS] _______________________, as more particularly described on Exhibit A attached hereto and made a part hereof (the “Mortgaged Premises”), together with all rights, privileges, interests, easements, hereditaments, appurtenances, fixtures and improvements now or hereafter belonging, appertaining or attached to, or used in connection with, the Mortgaged Premises, and all the rents, issues, income and profits thereof.


This Real Estate Mortgage (this “Mortgage”) is given to secure (i) the payment of any and all existing and future indebtedness or liability of every kind, nature or character (including, without limitation, principal, interest, all costs of collection and attorneys’ fees) owing to Mortgagee by Mortgagor arising under that certain Promissory Note and Loan Agreement dated ____________, 20__ payable to the order of Mortgagee in the original principal amount of _________ and __/100 Dollars ($_________) with a maturity date of _________, 20__, and all extensions, renewals, reamortizations, restatements, modifications and amendments thereof (the “Note and Loan Agreement”), whether direct, indirect or contingent, now existing or hereafter created, arising or acquired, and howsoever evidenced or secured, including but not limited to, payment of all principal, interest and other sums due, whether by acceleration or otherwise, together with all late charges, disbursements, expenses, and deficiencies (collectively, the “Indebtedness”); and (ii) the performance of the terms, covenants and conditions contained in the Note and Loan Agreement and any other loan document related to the Indebtedness secured hereby.  Capitalized terms not otherwise defined herein shall have the meaning given in the Note and Loan Agreement.

Mortgagor covenants and agrees with Mortgagee that:

1. Payment of Indebtedness.  Mortgagor shall pay when due all Indebtedness secured by this Mortgage, on the dates and in the amounts, respectively, as provided in the Note, without relief from valuation and appraisement laws, and with attorneys’ fees, costs, and expenses.
2. No Liens.  Mortgagor shall not permit any lien of mechanics or materialmen to attach to and remain on the Mortgaged Premises or any part thereof for more than forty-five (45) days after receiving notice thereof from Mortgagee or such lien holder.

3. Repair of Mortgaged Premises; Insurance.  Mortgagor shall keep the Mortgaged Premises in good repair and shall not commit waste thereon.  Mortgagor shall procure and maintain in effect at all times adequate insurance with insurance companies reasonably acceptable to Mortgagee against loss, damage to or destruction of the Mortgaged Premises because of fire, windstorm or other such hazards in such amounts as Mortgagee may reasonably require from time to time, and, if required by Mortgagee, all such insurance policies shall contain proper clauses making all proceeds of such policies payable to Mortgagee and Mortgagor as their respective interests may appear.  Certificates evidencing all such policies of insurance shall be delivered to and retained by Mortgagee until all Indebtedness is fully paid.

4. Taxes and Assessments.  Mortgagor shall pay and discharge all taxes and assessments levied or assessed against the Mortgaged Premises, or any part thereof, as and when the same become due and before penalties accrue.
5. Condemnation.  If all or any part of the Mortgaged Premises, is taken or damaged pursuant to an exercise, or threat of exercise, of the power of eminent domain, the entire proceeds of the award or compensation payable in respect of the part so taken or damaged are hereby assigned to and shall be paid directly to Mortgagee.  The proceeds of any award or compensation actually received by Mortgagee after deduction therefrom of all costs and expenses including reasonable attorneys’ fees incurred by Mortgagee in connection with the taking, at Mortgagee’s option, shall be applied, without premium, in part or entirely to payment of the Indebtedness or to restoration of the Mortgaged Premises.

6. Advancements to Protect Security.  Mortgagee may, at its option, advance and pay all sums necessary to protect and preserve the security intended to be given by this Mortgage.  All sums so advanced and paid by Mortgagee shall become a part of the Indebtedness and shall bear interest from the date or dates of payment at the Default Rate.  Such sums may include, but are not limited to, insurance premiums, taxes, assessments and liens which may be or become prior and senior to this Mortgage as a lien on the Mortgaged Premises, or any part thereof, and all costs, expenses and attorneys’ fees incurred by Mortgagee in respect of any and all legal or equitable proceedings which relate to this Mortgage or to the Mortgaged Premises.

7. Sale, Transfer or Encumbrance.  Mortgagor shall not further mortgage, sell or convey, grant a deed of trust, pledge, grant a security interest in, execute a land contract or installment sales contract, or otherwise dispose of, further encumber or suffer the encumbrance of, whether by operation of law or otherwise, any or all of its interest in the Mortgaged Premises without Mortgagee’s prior written consent.  Mortgagee may, at its option, declare the entire balance of the Indebtedness to be immediately due and payable upon the creation of, or contract for the creation of, a transfer or sale of the Mortgaged Premises.
8. Foreclosure and Application of Proceeds.  All expenses which may be paid or incurred by or on behalf of Mortgagee in connection with the foreclosure of this Mortgage for reasonable attorneys’ fees, appraisers’ fees, outlays for documentary and expert evidence, stenographers’ charges, publication costs and costs of procuring all title searches, policies and examinations and similar data and assurances with respect to title as Mortgagee reasonably may deem necessary to prosecute such suit shall be immediately due and payable by Mortgagor, with interest thereon as provided in the Note and Loan Agreement, shall be allowed and included as Indebtedness in the judgment for sale, and shall be given the same priority as the Indebtedness.  The proceeds of any foreclosure sale of the Mortgaged Premises shall be distributed and applied in the following order or priority:  First, on account of all expenses incident to the foreclosure proceedings and all costs; second, all other items which under the terms of this Mortgage constitute Indebtedness; third, all principal, interest and other amounts remaining unpaid on the Indebtedness; and fourth, any remainder to the person or persons entitled thereto as determined by the court in the foreclosure proceedings.

9. Foreclosure Proceedings and Receiver.  Upon the commencement of any proceedings to foreclose this Mortgage, Mortgagee shall be entitled to the appointment of a receiver or receivers, as a matter of right, without the giving of notice to any other party, without regard to the adequacy or inadequacy of any security for the Indebtedness and without the requirement of any bond.  Mortgagee shall be entitled to recover judgment either before or after or during the pendency of any proceedings for the enforcement of this Mortgage.  The right of Mortgagee to recover such judgment shall not be affected by the exercise of any other right, power or remedy for the enforcement of this Mortgage, or the foreclosure of the lien of this Mortgage.

10. Default by Mortgagor; Remedies of Mortgagee.  Upon default by Mortgagor in any payment on the Indebtedness or in the performance of any covenant or agreement of Mortgagor provided for herein or in the Note and Loan Agreement, or if Mortgagor shall abandon the Mortgaged Premises, if Mortgagor becomes the subject of an order for relief under the United States Bankruptcy Code, as it now exists or is hereafter amended (“Bankruptcy Code”), takes any action to obtain relief under the Bankruptcy Code, or if a trustee or receiver shall be appointed for Mortgagor or for any part of the Mortgaged Premises, or if proceedings are instituted to enforce or foreclose any other mortgage or lien upon all or any part of the Mortgaged Premises, or if Mortgagee reasonably shall deem itself to be insecure as to the payment by Mortgagor of the Indebtedness, or if any representations made by Mortgagor in the loan application shall prove untrue, or if Mortgagor has committed fraud or has misused or misappropriated funds received under the Note and Loan Agreement or upon any other Default, then and in any such event, the entire Indebtedness secured hereby shall become immediately due and payable at the option of Mortgagee, without notice, and this Mortgage may be foreclosed accordingly.  Upon such foreclosure, Mortgagee may obtain the appropriate title evidence and add the cost thereof to the principal balance due.  Should Mortgagee commence litigation to foreclose this Mortgage, Mortgagee shall be entitled to recover its costs and reasonable attorneys’ fees.  In addition, Mortgagee shall have all other rights and remedies provided by law or in equity.
11. Non‑Waiver; Remedies Cumulative.  Time is of the essence in the performance of the obligations hereunder.  No delay in exercising or failure to exercise by Mortgagee of any right or remedy hereunder upon any Default shall impair any such right or remedy or constitute a waiver of any Default or an acquiescence therein.  Every right and remedy given in this Mortgage or by law to Mortgagee may be exercised from time to time and as often as may be deemed expedient by Mortgagee.  Mortgagee may enforce any one or more of its rights or remedies hereunder successively or concurrently.
12. Extensions; Reductions; Renewals; Continued Liability of Mortgagor.  Mortgagee, at his option, may extend the time for the payment of the Indebtedness, or reduce the payments thereon, or accept a renewal note or notes therefor, without consent of any junior lien holder, and without the consent of Mortgagor if Mortgagor has then parted with title to the Mortgaged Premises.  No such extension, reduction or renewal shall affect the priority of this Mortgage or impair the security hereof in any manner whatsoever, or release, discharge or affect in any manner the personal liability of Mortgagor to Mortgagee.
13. Governing Law.  This Mortgage has been executed and delivered and is intended to be performed in the State of Indiana, and shall be governed, construed and enforced in all respects in accordance with the laws of such State, without regard to principles of conflicts of law.
14. General Agreement of Parties.  All rights and obligations hereunder shall extend to and be binding upon the several heirs, representatives, successors and assigns of the parties to this Mortgage.  When applicable, use of the singular form of any word also shall mean or apply to the plural, and the masculine form also shall mean and apply to the feminine or the neuter.  The titles of the several paragraphs of this Mortgage are for convenience only and do not define, limit or construe the contents of such paragraphs.

15. Assignment; Amendment; Modification.  Mortgagor shall not have the right to assign its rights hereunder or any interest herein without the prior written consent of Mortgagee.  Mortgagee is permitted to assign this Mortgage.  No amendment, modification, termination or waiver of any provision of this Mortgage shall in any event be effective unless the same shall be in a written notice given to Mortgagor by Mortgagee.

16. Severability.  Any provision of this Mortgage which is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction, be ineffective to the extent of such prohibition or unenforceability without invalidating the remaining provisions hereof or affecting the validity or enforceability of such provision in any other jurisdiction.

17. Title.  Mortgagor is the lawful owner of the Mortgaged Premises, and title is vested in Mortgagor.  There has been no prior assignment of any of Mortgagor’s rights in the Mortgaged Premises which exist as of the date of this Mortgage.
18. Waiver of Jury Trial.  MORTGAGOR AND MORTGAGEE, AFTER CONSULTING OR HAVING HAD THE OPPORTUNITY TO CONSULT WITH COUNSEL, KNOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVE ANY RIGHT THEY MAY HAVE TO A TRIAL BY JURY IN ANY LITIGATION BASED UPON OR ARISING OUT OF THIS NOTE OR ANY RELATED INSTRUMENT OR AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED BY THIS NOTE, OR ANY COURSE OF CONDUCT, DEALING, STATEMENTS (WHETHER ORAL OR WRITTEN), OR ACTIONS BY AND BETWEEN THE MORTGAGOR AND MORTGAGEE.  THE MORTGAGOR AND MORTGAGEE SHALL NOT SEEK TO CONSOLIDATE BY COUNTERCLAIM OR OTHERWISE, ANY ACTION IN WHICH A JURY TRIAL HAS BEEN WAIVED WITH ANY OTHER ACTION IN WHICH A JURY TRIAL CANNOT BE OR HAS NOT BEEN WAIVED.

[Signature on following page]

IN WITNESS WHEREOF, Mortgagor has executed this Real Estate Mortgage as of the date and year first written above.







“MORTGAGOR”






[MORTGAGOR NAME]






By:  












Printed:  











Title:  






STATE OF INDIANA
)





)     SS:

COUNTY OF 


)


Before me the undersigned, a Notary Public in and for said County and State, personally appeared __________________, the __________________ of __________________ who acknowledged execution of this Real Estate Mortgage as his/her voluntary act and deed on behalf of such entity and, duly sworn, stated that the representations therein contained are true.


WITNESS MY HAND and Notarial Seal this ___ day of _________, 20__.

My Commission Expires:


















_______________________, Notary Public








and Resident of _______________ County
This instrument was prepared by [NAME OF PREPARER], [TITLE, ADDRESS].  

I affirm, under the penalties of perjury, that I have taken reasonable care to redact each Social Security number in this document, unless required by law, /s/ _______________________.
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