PROMISSORY NOTE AND LOAN AGREEMENT
This Promissory Note and Loan Agreement (this “Note and Loan Agreement”) is made this ____ day of _____________, 2010 by and between_________________________________________ ("Borrower") having a principal address of ___________________________________________ and _________________________________________ (“Lender”).  

WHEREAS, Borrower submitted an application (“Application”) and a business plan, attached hereto as Exhibit A and incorporated herein (the “Business Plan”), to Lender for a business loan.

NOW THEREFORE, in consideration of the making of the loan and the following mutual promises, covenants and conditions, the sufficiency of which is hereby acknowledged, the parties hereby covenant, agree, warrant and represent as follows
PROMISSORY NOTE

1. AGREEMENT TO PAY.
FOR VALUE RECEIVED, Borrower hereby promises to pay to the order of Lender, the principal sum of _______________________ Dollars ($__________) ("Loan") at its office in _______________________, Indiana, or at such other place as Lender may designate in writing and in the manner hereinafter provided, together with interest thereon at the rate or rates described below, and any and all other amounts which may be due and payable hereunder from time to time.  

2. INTEREST PRIOR TO DEFAULT.

Interest shall accrue on the outstanding principal balance of this Loan from the date hereof through ____________________________ (the "Maturity Date") at an annual rate equal to ________________________ percent (______%) (the “Loan Rate”).  
3. INTEREST AFTER DEFAULT.

Upon the occurrence and during the continuance of an Event of Default as defined in this Note and Loan Agreement, interest shall accrue on the balance of the principal remaining unpaid during any such period at an annual rate equal to four percent (4%) plus the Loan Rate ("Default Rate"); provided, however, in no event shall the Default Rate exceed the maximum rate permitted by law.  The interest accruing under this paragraph shall be immediately due and payable by Borrower to the Lender upon demand and shall be additional indebtedness evidenced by this Note and Loan Agreement.  

4. INTEREST CALCULATION.
Interest on this Note and Loan Agreement shall be calculated on the basis of a 360‑day year and the actual number of days elapsed in any portion of a month in which interest is due.

5. SECURITY INTEREST.
The obligations of Borrower evidenced by this Note and Loan Agreement are secured by (i) one (1) or more personal guaranties executed in favor of Lender, (ii) a mortgage lien on certain real property of Borrower pursuant to one (1) or more real estate mortgages executed in favor of Lender (if applicable), (iii) a security interest in certain assets of Borrower pursuant to one (1) or more Security Agreements executed in favor of Lender, each dated of even date herewith, and (iv) a Uniform Commercial Code financing statement.  This Note and Loan Agreement, the Mortgage (if applicable), the Security Agreement, the Uniform Commercial Code financing statement are collectively referred to as (the “Loan Documents”).
LOAN TERMS
6. PRINCIPAL AND INTEREST.  

Payments of principal and interest due under this Note and Loan Agreement, if not sooner declared to be due in accordance with the provisions hereof, shall be made as follows:

A. Commencing on ____________, 20___, and on the _________ (___) day of each calendar month thereafter until the Maturity Date, Borrower shall pay to Lender monthly payments of principal and interest in the amount of ______________________________________________________ and ___/100 Dollars ($____________); and (ii) the entire outstanding principal balance of the Loan, together with any accrued interest at the Loan Rate, shall be due and payable on the Maturity Date.

B. The unpaid principal balance of the Loan, if not sooner paid or declared to be due in accordance with the terms hereof, together with all accrued and unpaid interest thereon and any other amounts due and payable hereunder shall be due and payable in full on the Maturity Date.

7. APPLICATION OF PAYMENTS.  

Prior to the occurrence of an Event of Default, all payments and prepayments on account of the indebtedness evidenced by this Note and Loan Agreement shall be applied as follows: (a) first, to fees, expenses, costs and other similar amounts then due and payable to Lender, including, without limitation any late charges due hereunder, (b) second, to accrued and unpaid interest on the principal balance of this Loan and (c) last, to the payment of principal.  Any prepayment shall not extend or postpone the due date or reduce the amount of any subsequent monthly payment of principal and interest due hereunder.  After an Event of Default has occurred and is continuing, payments may be applied by Lender to amounts owed hereunder in such order as Lender shall determine, in its sole discretion.

8. METHOD OF PAYMENT.  
All payments of principal and interest hereunder shall be paid by wire transfer, check or in coin or currency which, at the time or times of payment, is the legal tender for public and private debts in the United States of America.  Payment made by check shall be deemed paid on the date Lender receives such check; provided, however, that if such check is subsequently returned to Lender unpaid due to insufficient funds or otherwise, the payment shall not be deemed to have been made and shall continue to bear interest until collected.  

9. LATE CHARGE.
If any payment of interest or principal due hereunder is not made within fifteen (15) days after such payment is due in accordance with the terms hereof, then, in addition to the payment of the amount so due, Borrower shall in each case incur and pay to Lender a "late charge" equal to the greater of Twenty-Five and 00/100 Dollars ($25.00) or five percent (5%) of the amount overdue to defray part of the cost of collection and handling such late payment.  Borrower agrees that the damages to be sustained by Lender for the detriment caused by any late payment are extremely difficult and impractical to ascertain, and that the greater of Twenty-Five and 00/100 Dollars ($25.00) or five percent (5%) of the amount overdue is a reasonable estimate of such damages, does not constitute interest, and is not a penalty.

10. PREPAYMENT.  
Borrower may prepay this Note and Loan Agreement, in whole or in part, without premium or penalty at any time.  
11. REPORTING.  
A. Borrower shall furnish to Lender the following, in a form substantially similar to the form approved by Lender (check all that apply):

	
	Annual / Quarterly / Monthly (Circle and Initial) financial statements for each period no later than _______________ days after the end of such period.

	
	Annual / Quarterly / Monthly (Circle and Initial) Cash flow projections.



	
	Borrower Quarterly Reports due no later than _________ days after the end of the calendar quarter.

	
	Personal Financial Statements of Owner(s) due no later than ____ days after the end of the loan anniversary date.

	
	Other:  ________________________________________________________________

	
	Other:  ________________________________________________________________

	
	Other:  ________________________________________________________________


B. Lender reserves the right to secure soft credit pull report on Borrower on an annual basis 
12. REPRESENTATIONS AND WARRANTIES.
A. Business Loan.  The Borrower represents and warrants that this Loan is a business loan and is not being made for personal, family or household purposes.  Borrower agrees that the Loan evidenced by this Note and Loan Agreement is an exempted transaction under the Truth in Lending Act, 15 U.S.C., Section 1601, et seq.

B. Use of Loan.  Borrower represents and warrants that it shall use the Loan and expend the same solely for the purpose set forth in its Business Plan, as approved and or modified by the Lender.
C. Organization and Authority of Borrower.  Borrower is duly organized, validly existing and in good standing under all applicable laws of the State of Indiana.  The person executing this Note and Loan Agreement for and on behalf of Borrower hereby certifies that he/she is duly empowered by Borrower and has been duly authorized by all necessary action on the part of Borrower to execute and deliver this Note and Loan Agreement for and on behalf of Borrower.

D. Execution and Delivery of Loan Documents.  The execution and delivery of the Loan Documents executed or delivered, or to be executed or delivered, by Borrower and the consummation of the transactions contemplated thereby:  (i) shall be and have been duly authorized by all actions required under the terms and provisions of its governing instruments, the laws of the State of Indiana and any applicable requirement of a governmental authority; (ii) create legal, valid and binding obligations on Borrower enforceable in accordance with their terms; (iii) do not require the approval or consent of any governmental authority having jurisdiction over Borrower, or its property; (iv) do not and will not constitute a violation of, or default under, the governing instruments of Borrower; (v) will not be in contravention of any court or administrative order or ruling applicable to Borrower, or its property, or any mortgage, indenture, security agreement, agreement, commitment or instrument to which Borrower is a party or by which it or its assets are bound; and (vi) will not create or cause to be created any mortgage, lien, encumbrance, or charge against the assets of Borrower, other than those permitted by the Loan Documents.

E. Information Supplied by Borrower.  Borrower’s Application, financial statements and all other information heretofore delivered to Lender are true and correct in all respects, and fairly represent the respective conditions of the subjects thereof as of the respective dates thereof.  No materially adverse change has occurred in the conditions reflected therein since the respective dates thereof and no borrowings, guaranties, or granting of security interests have been made by Borrower since the date thereof other than the borrowings contemplated hereby or approved in writing by Lender.

F. No Proceedings.  There are no actions, suits or proceedings pending, or, to the knowledge of Borrower, threatened, against or affecting Borrower, or other collateral covered by the Loan Documents, or involving the validity or enforceability of the Loan Documents or the priority of the lien created or to be created thereby, at law or in equity, or before or by any governmental authority.
G. Complete Information.  No representation or warranty of Borrower contained in any of the Loan Documents, and no statement contained in any certificate, schedule, list, financial statement or other instrument furnished to Lender by or on behalf of Borrower contains, or will contain, any untrue statement of a material fact, or omits, or will omit, to state a material fact necessary to make the statements contained herein or therein not misleading.

H. No Presentment.  Borrower and all endorsers, sureties, and guarantors hereof severally waive demand, presentment for payment, notice of dishonor, protest and notice of protest, and expressly agree that the Loan and any payment coming due under it may be extended from time to time without in any way affecting their liability hereunder.  This Note and Loan Agreement shall be the joint and several obligation of all makers, sureties, guarantors, and endorsers, and shall be binding upon them and their heirs, personal representatives, successors, and assigns.  Lender may assign its rights under this Note and Loan Agreement to one (1) or more third parties at any time without notice to Borrower. 

Each of the foregoing representations and warranties shall survive the making of the Loan and the Borrower hereby agrees to indemnify and hold harmless the Lender from and against any loss, damage or liability attributable to the breach thereof, including all expenses and fees (including, but not limited to, attorneys’ fees) incurred in the defense or settlement of any claim arising therefrom against the Lender.
13. NOTICES.  

Any notice, request, demand, instruction or other communication to be given to either party hereunder shall be in writing, and shall be deemed to be given:  (1) upon receipt if (i) hand delivered; or (ii) delivered by recognized overnight courier service; (2) three (3) business days after deposit of such notice in registered or certified mail, return receipt requested and addressed as follows:

Borrower:





Attn:  

Lender:







Attn:  
14. EVENTS OF DEFAULT. 
The occurrence of any of the following shall constitute an "Event of Default" under this Note and Loan Agreement: 
A. Failure to Pay.  If Borrower fails to pay any amount due hereunder within fifteen (15) days after the date when any such payment is due.

B. Failure to Execute and Deliver Loan Documents.  If Borrower shall fail to execute or deliver any or all of the Loan Documents immediately upon request.

C. Breach of Covenant.  If Borrower shall fail to perform, observe or comply with any of the terms, covenants, conditions or provisions contained in this Note and Loan Agreement, the Application, the Business Plan or any other Loan Documents, or if any default or event of default occurs under any of the Loan Documents or under the terms of any other agreement related to the Loan or collateral securing the Loan.

D. Inaccurate Representation.  If at any time any representation or warranty made by the Borrower in the Application or any of the Loan Documents shall be or become false, misleading, incomplete or incorrect.

E. Bankruptcy, Insolvency, Suspension of Operations.  If Borrower shall liquidate, merge, dissolve, terminate its existence, suspend business operations, have a receiver appointed for all or any part of its property, make an assignment for the benefit of its creditors, or file or have filed against it any petition under existing or future bankruptcy or insolvency laws, or if any change occurs in the condition or affairs (financial or otherwise) of Borrower which, in the opinion of Lender, impairs Lender’s security or increases its risk with respect to the Loan.
F. Voluntary Termination.  If Borrower requests a termination of the Note and Loan Agreement hereunder or confesses inability to continue performance in accordance with this Note and Loan Agreement.

G. Guarantor Default.  If any guarantor shall be in default in the performance of any covenant or obligation under the guaranty and/or security instrument, of such guarantor, if applicable.
H. Cross Default.  If Borrower defaults on any of its loans with any other lenders.  If borrower has committed fraud or has misused or misappropriated funds received under this Note and Loan Agreement, or any other agreement between Borrower and the Lender, or if Borrower breaches or defaults with respect to other agreements or obligations related to the Loan or the collateral securing the Loan.

15. REMEDIES.  .  If an Event of Default shall occur, Lender, at its option, may:
A. Acceleration of Loan.  Declare the entire outstanding principal balance of the Loan to be due and payable immediately, and do, anything contained in this Note and Loan Agreement, or any other Loan Documents.

B. Appointment of a Receiver.  Appoint a receiver as set forth in IC 32-30-5,et seq.

C. Other Remedies.  Enforce, or avail itself of any and all remedies provided in, any or all of the Loan Documents or at law or in equity.

16. REMEDIES CUMULATIVE.  All powers and remedies given by this Note and Loan Agreement to Lender shall be cumulative and not exclusive of one another or of any other right or remedy or of any other powers and remedies available to Lender, and no delay or omission of Lender to exercise any right or power accruing upon any default occurring shall impair any other or subsequent default or impair any rights or remedies consequent thereto.  Every power and remedy given to Lender by this Note and Loan Agreement or by law may be exercised from time to time, and as often as may be deemed expedient.

17. ATTORNEYS’ FEES.  Should Lender, at its sole option, elect to employ attorneys at law to represent it in the enforcement of any obligation undertaken by Borrower in favor of Lender, or undertaken by any third person in favor of Borrower in connection herewith, or to participate in any legal proceedings in any way connected herewith, Borrower does hereby agree to pay to Lender the fees and expenses of the foregoing attorneys to the extent allowed by law.
18. OTHER GENERAL TERMS.

A. Time is of the Essence.  Time is of the essence with respect to the obligations of the parties herein.

B. Governing Law.  This Note and Loan Agreement is governed and controlled as to validity, enforcement, interpretation, construction, effect and in all other respects by the statutes, laws and decisions of the State of Indiana.  This Note and Loan Agreement may not be changed or amended orally but only by an instrument in writing signed by the party against whom enforcement of the change or amendment is sought.

C. Severability.  If any provision of this Note and Loan Agreement is deemed to be invalid by reason of the operation of law, or by reason of the interpretation placed thereon by any administrative agency or any court, the validity and enforceability of the remaining provisions, or portions or applications thereof, shall not be affected thereby and such provisions shall remain in full force and effect.

D. Assignment.  Lender may at any time assign its rights in this Note and Loan Agreement, and Lender thereafter shall be relieved from any liability hereunder.  Borrower may not assign its interest in this Note and Loan Agreement, or any other agreement with Lender or any portion thereof, either voluntarily or by operation of law, without the prior written consent of Lender.  

E. Indemnification.  The Borrower shall indemnify, save and hold harmless the Lender, its directors, officers, employees and agents of and from any and all claims, losses, damages or expenses (including reasonable attorneys’ fees) arising out of or in any way related to failure or alleged failure of the Borrower to strictly and timely perform its obligations under this Note and Loan Agreement.
F. Successors and Assigns.  This Note and Loan Agreement shall inure to the benefit of Lender and its successors and assigns.  This Note and Loan Agreement shall be binding on Borrower and the heirs, legatees, successors and assigns of Borrower.

G. No Permanent Waivers.  Lender’s delay or failure to exercise any such right, power or remedy provided herein shall not constitute a waiver of Lender’s right to exercise any right, power, or remedy at a later time and shall not constitute Lender’s acquiescence to any Event of Default by the Borrower.  No right conferred on Lender under this Agreement shall be deemed waived unless such waiver is in writing and signed by Lender.  No such waiver of the provisions or conditions of this Note and Loan Agreement or of any of the other Loan Documents shall be construed as a waiver of any of the other provisions or conditions hereof or thereof nor shall a waiver of any provision or condition be construed as a right to a subsequent waiver of any other provisions or conditions or be construed as a right to a subsequent waiver of the same provision or condition.  

19. .  CONSENT TO JURISDICTION.
TO INDUCE LENDER TO ACCEPT THIS NOTE, BORROWER IRREVOCABLY AGREES THAT, SUBJECT TO LENDER'S SOLE AND ABSOLUTE ELECTION, ALL ACTIONS OR PROCEEDINGS IN ANY WAY ARISING OUT OF OR RELATED TO THIS NOTE WILL BE LITIGATED IN COURTS HAVING SITUS IN _______________________ COUNTY, INDIANA OR MARION COUNTY, INDIANA.  BORROWER HEREBY CONSENTS AND SUBMITS TO THE JURISDICTION OF ANY COURT LOCATED WITHIN ________________ COUNTY, INDIANA OR MARION COUNTY, INDIANA, WAIVES PERSONAL SERVICE OF PROCESS UPON BORROWER, AND AGREES THAT ALL SUCH SERVICE OF PROCESS MAY BE MADE BY REGISTERED MAIL DIRECTED TO BORROWER AT THE ADDRESS SET FORTH FOR NOTICE ABOVE AND SERVICE SO MADE WILL BE DEEMED TO BE COMPLETED UPON ACTUAL RECEIPT.
20. WAIVER OF JURY TRIAL.  
BORROWER AND LENDER (BY ACCEPTANCE OF THIS NOTE), HAVING BEEN REPRESENTED BY COUNSEL, EACH KNOWINGLY AND VOLUNTARILY WAIVES ANY RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING TO ENFORCE OR DEFEND ANY RIGHTS UNDER THIS NOTE AND AGREES THAT ANY SUCH ACTION OR PROCEEDING WILL BE TRIED BEFORE A COURT AND NOT BEFORE A JURY.  
IN WITNESS WHEREOF, Borrower and Lender has executed and delivered this Note and Loan Agreement as of the day and year first written above.

BORROWER:

_____________________________________







By:__________________________________







Printed:_______________________________







Title:_________________________________

LENDER:

_____________________________________







By:__________________________________







Printed:_______________________________







Title:_________________________________
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