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Indiana Code 34-30-20-1. Immunity from civil liability.

A person is immune from civil liability based on an act or omission related to the u se of a
firearm or ammunition for a firearm by another person if the other person directly or indirectly
obtained the firearm or ammunition for a firearm through the commission of the following:

(1) Burglary (1C 35-43-2-1).

(2) Robbery (IC 35-42-5-1).

(3) Theft (IC 35-43-4-2).

(4) Receiving stolen property (IC 35-43-4-2).

(5) Criminal conversion (IC 35-43-4-3).
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IN THE-CIRCUIT COURT OF THE
SIXTH JUDICIAL CIRCUIT, IN AND
FOR PINELLAS COUNTY, FLORIDA

CASE NO. 14-007702-CI

;
Q

JEAN ALLEN, as Personal Representative
of the Estate of Kelley Allen, Deceased,;
JOEY BISHOP, as Personal Representative
of the Estate of Imari Shibata, Deceased,

\j Plaintiffs,
V.
‘;i GERALD TANSO d/b/a LOCK N LOAD
Defendant.
/
;l ORDER GRANTING IN PART AND DENYING IN PART
L DEFENDANT’S MOTION TO DISMISS

:] This cause came before the Court on Defendant’s Motion to Dismiss. A hearing was held
B on the Motion in chambers on February 23, 2015. Having heard the arguments of counsel and
IJ being otherwise [ully advised, it is hereby:

ORDERED that Defendant’s Motion is DENIED as to counts I, 1V, and V1. Defendant’s
motion is GRANTED as to count V without prejudice. Plaintiff must provide a more definite
statement of facts in support of counts Il and I1I within 10 days.

Defendant must then answer the Complaint within 10 days after Plaintiff has filed an
J amended complaint or otherwise complied with the Court’s order by filing a more definite

;] statement.
i

DONE AND ORDERED in Chambers in St. Petersburg, Pinellas County, FloridB@WmnCOPY day
Origina! Signea

of L2015, MAR 112055

JACK DAY
CHREH CHEEE [ud,

A DA ICAS LY T4
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cc: Counsel of Record

For the Defendant:
Cord Byrd
Noel H. Flasterstein

For the Plaintiff:
Evan M. Goldberg
Ally Lefkovitz.
Kelly Sampson
Jonathan E. Lowy
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STATE OF NEW YORK
SUPREME COURT | MONROE GOUNTY

KIVBERLY CHIAPPERINI, as representative of g B
the estate of MICHAEL CHIAPPERINI, et al,, R
. [ Bl
Plaintiffs, ¢, 32 a
' : ‘ o -3
-V§- i . . . e e
. gzx '4?
GANDER MOUNTAIN COMPANY, INC., ‘,H s
etal, ) ’ :
Index #: 14/5717
Defendants. '
Speclal Term
October 14, 2014
APPEARANCES ‘
" Michael D. Schissel, Esq. Brian Stapleton, Esq.
) and : and .
Diana E. Relter, Esq. James M. Paulino, Il Esg.
Attorneys for Plaintiffs . . Attorneys for Defendant Gander
DECISION AND ORDER
Qdorisl, J.

This lawsuit arises out of the 2012 West Web;ster Christmas Eve ambush and the
resulting deaths and personal Injuries 6 first responders. Pending"béfonl'e this Court are:
(1) Defendant Gander Mountain Company, Inc.'s August 25, 2_0'14. maotion to dismiss; and, .

(2) Plaintiffs’ September 18, 2014, motion for thé release of the Grand Jury minutes of the

' state criminai prosecution of Defendant Dawn Nguyen.‘.

! At Speclal Term, this Court already denled Plaintiffs’ September 17, 2014, cross-motlon to Hift”
the automatic discovery stay. A separate Decislen and Order, dated Decembar 22, 2014, reflacts that
denlal, : . .
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Based upon 2 review of. Defendant Gander Mountain Compéhy. Inc.'s Notice of
Métion. dated August 25, 2014, Attorney Affirmation of James Michael Paulino, I, Esq.,
with exhibits, dated August 25, é014. Affidavit of Kevin R. McKoWn, d.ated August 22,2014,
and Mem.orandUm of Law, dated August‘zs."2014 - all subm_ittgd in su'pport ofvthe
dismlssél motion; Plaintiffs' Brief in Opposition, with exhibits, dated.October 6, 2014 -
submitted in o‘pp.osltlon' to the dismissal motion; Defendant Gander Mountain Company,
Inc.'s Reply Memorandum of Law, dated October 10, 2014 - submitted in further support
of the dismissal moﬁon; Plaintiffs' Notice -o,f Moti'on, dated Séptember 18, 2014,' and
Attorney Affirmation of Donald W. O'Brlen, Esq., with exhibit, dated September 18, 2014 -

all submitted in supbort of the motion for release of the Grand ;iury mlr{utes; the Letter of

Stephen X;'Q;Brien. ADA, dated October 9, 2014 - submitted in opposifion to Plaintiffs'
- motion, as well as upon oral argument, this Court hereby: (1) DENIES IN LARGE PART '

AﬁD GRANTS ONLY IN LIMITED PART éander Mountain Company, inc.'s dismissal
motiqﬁ; and, (2) GRANTS ONl,Y IN LIMITED PART Plaintiffs’ motion for release of tpe
Grand Jury minutes - all for the reasons set forth hergihafter.
' LAWSUIT FACTS
Background Informa tion®
On June 6, 2010, Defendant Dawn Ng’uyen ("Nguyen") agreed to buy guns for
Decedent Wil]iam Spéngler ("Spengler’) - a convlcte;d mansla}ughter felon. Nguyen and

Spenglerwers present together at Defendant Gander Mountain Conﬁpany Inc.'s ("Gander”)

? parlly as allaged In the Complalnt and as accorded every favorable inference In Plaintifts' favor.
See 511 West 232nd Owners Corp. v. Jennifer Really Co., 98 NY2d 144, 152 (2002); Younis v. Martin, 60
AD3d'1373 (jﬂh’ Dept 2009). . . ’
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Henrietta store perusing long guns. When the pair was approached by a salesperson,
Spengler, not Nguyen, refused any assistance. Nguyen ultimately bought 2 firearms - a
Bushmaster semi-automatic rifle and a Mossberg .12 gauge shotgun - by paying $1,425.58

in cash, which was provided by Spehgler. To finalize the sale, and with Spengler present,

Nguyen completed certain required forms attesting that she was the true gun purchaser -

and intended end usér. Nguyen did not buy any ammunition or'méke any other inquires
about operation of the guns. Spengler took the guns off of the counter and left the store
with them, and Nguyen never again péssessed them.® .

In the early morning hours of December 24, 2012, épengler killed his sister, set his
West Webster home on fire, and then used the same Bushmaster rifle Nguyen bought
from Gander to shoot volunteer firefighters Michael Chiapperini (“Chiappe_&rini"). .Tomasz
Kaczowka (‘Kaczowka"), Joseph Hofstetter ("Hofstettéf"). and Theodor(e Scardino
(“Scardino”) who were all responding to a 911 dispatch. Tragigally, Chiapperini and
Kaczowka died and Hofété:tter and Scardino were seriously ir;jured. Spengler committed
suicide before being apprehended. '

‘OnApril4,2013, Nguyen was iﬁdictéd In state court for Falsi'fyihg quingss Records
in the First Degree [Penal Law (“PL") § 175.10]. Nguyen was also charged federally. On

April 15, 2014, Nguyen was convicted in state court after a jur‘y'triai.‘ Thereafter, and on

3 Gander.objecls fo thls Information as hearsay provided by Plaintiffs In opposition to dismissal
(Gander's Reply MOL, pp. 2, 8). Howaever, this information was first provided to this Court by Gander In
one of its own motion exhibits, namely Nguyen's plea colloquy transcript [Paulino Atty. Aff., Ex. E, p. 18].
This fact was repeated agaln in a Plalntlifs’ exhlbit whereln, at Nguyen's sentencing, her defense counsel
once more stated that Nguyeh transferred the guns to Spengler right at Gander's sales counter [Plaintiffs’
MOL, Ex. # 3, pp. 8, 18-18], Because Gander first Introduced this Information, its reply objection is
erroneous, especially as It is also contrary to its orlginal request that this Court “conslder extrinsic matter”
[{Gander's MOL, p. 6.

K Nguyen was sentenced on May 18, 2014, lo 1 1/3 to 4 years, and Is currently in state prison,

4
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June 26, 2014, Nguyen pleaded guilty in federal court o the whole indiétment,. namely: (1)
Making a False Statement in Relation to the Acquisition of Firearms [18 USC § 922 (a) (6)];

(2) Disposition of Firearms to a Convicted Felon [18 USC § 922 (d) (D and, (3)
Possession of Firéarms by an Unlawful User [18 USC § 822 (g) (3)1.° One of the theories
of criminal liabllity In both cases was that Nguyen falsified the forms to deceive Gander as
to the Identity of the true end user, which fraudulent intent also included an intent to
conceal a crime.?

Procedural History
The present action was commenced on May 20, 2014, and in general alleges that

" ‘Gander unlawfully sold the guns 1o both Nguyen and Spengler as it knew, or should have
known, itwas an lllegal straw purchase foran impro_pér buyer given Speng ler's involvement
lPaulino Atty. Aff., Ex. A, 111 1, 3, 44, 5§5]. More specifically, the Complaint contains the
following causes of action, which Plaintiffs designated as “Counts:” .
1 - Negligence against Gander;
2 - Negligent entrustment against Gander,
3 - Negligent entrustment against Nguyen;
4 - Assault and battery against Spengler’s estate; .
5 - Negligence per se agalnst Gander,
6 - Negligent training and supervision against Gander,
7 - Public nulsance against Gander, '
8 - Loss of consortium against all Defendants [Karen Scardino];,
9 - Wrong death of Chiapperinl against all Defendants;

10 - Wrong death of Kaczowka against all Defendants;
11 - Survival action for Chiapperini against all Defendants; and,

®* %+ ¥ F F X % * ¥ * ¥

S At thé time that Gander's motion was filed, Nguyen had not yet been sentenced In federal court,
but she was later sentenced on Septembar 17, 2014, to 8 years to run concurrently with the state
sentence.

¢ The Monrae Coixnty District Attorney's Office alleged, and the jury was Instructed that, Nguyen
intended to conceal the crime of Criminal Purchase of a Weapon {PL 265.17) and/or Criminal Possesslon
of a Weapon In the Fourth Degree [PL 265.01] [Paulino Ally. Aff., Ex. C, pp. 1033-1036].
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* 12 - Survival action for Kaczowka against all Defenda'nts.

[Paulino Atty. Aff., Ex. A, pp. 13-26]. '

In the Complaint's Whezrefore Clause, Plaintiffs asks for. “an Order compelling
Gander Mountain to reform Its policies, procedure dnd trainfng with regard to the sale of
firearms, Including taking steps ne_cessa.ry to pre}}ent unlawful séles} to straw purchasers

. " [Paullno Atty., Aff. Ex. A, p. 26]. Plaintiffs also seek compensatory and punitive
damageé, costs and disbursement_s. and attorneys' fees. |

Gander was served via its registered agent with the pleadings on'May 21, 2014,

The next day, Gander filed a Notice of Removal taking this case to the United States

- District CoUrt fdf the Westem‘ District of New York on th_é basis that it involved a federal

question On June 11, 2014, Gander filed a motion to dismiss andlor strike In Distiict
Court. On June 12, 2014, Plaintifis cross-moved to remand the matter back to state court,
Gander opposed the remand motmn inter alfa, on the basis that a local state court judge
would be biased In this highly publicized case would act to garner support for re-election,
and would misapply federal law [Plaintiffs' MOL Ex. #1 pp. 3; 19; Ex. #2, pp. 18, 23-25,
29, 30, 32}.7 On July 28, 2014, the remand motion was argued before Judge David G.

Larimer who granted it by way of an Order dated August 5, 2014.°
: ) .

T ln opposing a remand, Gander expressed concern about Fourth Department preceédent
condoning claims against gun sellers and rejecting the identical federal law preemption argument
[Plaintiffs' MOL, Ex. # 1, pp. 2, 27-30; Ex. # 2, p. 24]._Also, Gander agreed that Plaintiffs' artfully drafted
thelr Compla!nt to avold !ederal pregmption [P!atntlﬁs MOL, Ex. #2 p. 26). Plaintiffs accused Gander of
forum/judge shopping [Plainhffs' MOL, Ex. # 2, p. 25}, )

¥ Because of the remand, Judga Larimer did not declde the dismissal motion; however, he quickly

“referenced his bellef that federal law dld not preempt all of Plaintiffs’ claims [Plaintiffs' MOL, Ex. #2, pp.

34-35).
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Motion Contentions Summary
Gander's Dismissal Motion
Instead of answering,‘and relying opon CPLR 30é4 and 3211, Gander moved to
dlsmiss the case on the following grounds

1. The entire Complaunt is barred by the federal Protection of Lawfui Commerce
in Arms Act (“PLCAA"). .

2. The claims for negligent entrustment and public nuisance falled to state
viable causes of action. :

3. - Plaintiffs' references in the Complaint to “extra legal” standards promulgated
by private parties should be stricken as prejudicial and unnecessary.

4, Plalntifis' demand for a permahent Injunction compelling Gander to reform

its policies should be stricken. -

In support of its motion, Gander submitted an Affidavit from Kevin R. McKown
) . i .
("McKown®), its Senior Director of Regulatory and Firearm Compliance, in which he

provided information about Gander’s unified and nationwide firearms sale training program,
as well as about the subject firearms [McKown Aff., if] 4, 7-8, 11, 13-16].
Plaintiffs strenuously opposed the ﬂismis;sal motion on the following grounds:

1. Per binding Fourth Department precedent, Willlams v, Beemjller. Inc., 100
© AD3d 143 (4" Dept 2012) (herelnafter “Willlams I"), amended by 103 AD3d
1191 (4™ Dept 2013) (hereinafter “Williams l"), exceptions apply that remove
this case from PLCAA's preemption. ‘
2. Plaintiffs sufficiently alleged valid claims for negligent entrustment and pubhc
nuisance given Gander's direct dealings with Spengler. See also Willlams
11, 103 AD3d 1191,
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3,  The protocols issued by the Natlonal Shooting Sports Foundation ("NSSF"),
in. conjunction with the ATF, should. not be stricken from the Complaint
because they are  highly relevantin defi ning Gander's standard of care.

4. Gander's vagueness challenge to the request fora permanent injunction Is
premature, and this Court has the authority to Issue injunctlve‘rellef that

impacts actions cutside of the state.
ln its reply, Gander whlly failed to address the Williams | case in regard to its maln
PLCAA preemptlon argument. '
Plaintiffs' Grand Jury Motion .

Plaintiffs moved under ,'Crlmlnal Procedure Law (“CPL") § 190.25 (4) (a) and
Judiciary Law § 325 for release of the Grand Jury minutes of Nguyen's state l:riminal case .
People of the_State of New 'York v. Dawn M. Nguyen [lndlctment # 13/269], As itls
belleved that Gander employees testified before the Grand Jury, as weli as other alleged
material witnesses, P Plaintiffs.contend that the minutes are essentlal to thelr chvil action.
_ Plaintiffs argue that there is no rea'son to keep this Grand Jury proceeding secret any

longer.

The Monroe County District Attorney’s Office opposed the motion by a letter dated

October 8™, but no party interposed a response.

- LEGAL DISCUSSION
Gander's Dismissa! Motion
Gander invokes only CPLR 3211 (a) (7) to dusmlss the whole lawsuit, but that

application falters, See e.g. Sokoloff v. Harriman Estates Dev. Corp., 96 NY2d 409, 414
(2001) (reversing granted CPLR 3211 (a) 7) metlon as the compfaint adequately alleged

a claim); Gty of Syracus v, Gemerford, 13 ADAd 1108, 1110 (4th Dept 2004) (same).
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' In determining a CPLR 3211 (a) (7) motion, the subject pleading Is to be afforded
a liberal construction. See CPLR 3626; Leonv. Martinez, 84 NY2d 83;, 87 (1994) (motion
to dismiss should ﬁévé been denlgd); 180 Murfay St. Aséoc., LLC. v. City of Rochester, 1§
AD3d 1116 (4th Dept 2005) (reversing order granting motion to dismiss). Under thié Iiberal
constructlon "[t]he facts pleaded-are to be presumed to be true and are to be accorded
every favorable inference"i |n a plaintiff's favor to see If they fitwithin any cogmzable legal

theory. Younls 60 AD3d 1373 (affirmlng denial of motlon to dlsmiss) (emphasis added).

See also 511 West 232nd Owners Corp. 98 NY2d at 152 (the complaint was sufficlentto

survive a motion to dismiss). Thus, the criterion is whether the plaintiff has a cause of |

action, not whéther he or she properly stated one. See Guggenheimer v, Ginzburg, 43

NYéd 268 275(1 977) (reveréing grant of motion to dismiss); MCW___AQQ}M
v. Gamage, 77 AD3d 1353, 1354 (4th Dept 2010) (affirming denial of dismissal motion).
With the abiove lenient standard in mind, each of Gander’s motion contentions WIII
be addressed.
1. PLCAA pre'emption.
Gander is not entitled to a dismissal based upon the PLCAA. See e.q. Williams |,
100 AD3d at 147 (Supreme Court erred in disimissing the comiplaint per the PLCAA). As
in Wllliar;'ls |, the PLCAA does not serve as a basis to dismiss-the inétant Complaint.?
The PLCAA went into law on Oclober 26, 2005, See 15 USC § 7901. Its purpose
was fo shield éun sellers ffom ci‘vll'llability 'form "harm solely caused. by the criminal or

unlawful misuse of firearm p‘rod'ucts or ammunition pfodt]c@s by others when the product

? This Court thoroughiy reviewed the appellate record for the Willlams cases, which had
analogous straw sale facts and similar legal allegations.
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functioned as designed and intended.” See 15 USC § 7901 (b) (1), See also lieto v.

Glack, Ing., 565 F3d 1126, 1129 (9th Cir 2009). To achleveIts purpose, the PLCAA forbid

the commencement of any “qualified civil liabilify, actlon” in federal or state court. 15USC

-§ 7902 (a). See also City of New York v. Beretta U.S.A. Corp., 524 F3d 384, 398 (2d Cir

2008). A "qualified civil liabifity action” is defined as:

a civil action or proceeding or an administrative proceeding
brought by any person against a manufacturer or seller of a
qualified product, or a trade association, for damages, punitive
damages, injunctive or declaratory relief, abatement,
restitution, fines, or penalties, or other relief, resulting from the
criminal or unlawful misuse of a qualified product by the person
or a third party '

15 USC § 7803 (5j (A). See also 15 USC § 7903 (4) (‘qualified product” is-a firearm “that

has been shipped or transported In Interstate or foreign commerce”), 15 USC § 7903 (6)
("seller” is a federally licensed dealer); 15 USG § 7908 (9) ("unlawful misuse” is “conduct
that vi;:lates a.statute, ordinance, or regulation as it relates to the use of .a qualifled
product’),*

The case at haqd falls squarely within the "qualifleﬁ civil liability action® definition.
However, six catego‘riaé of actions arLé exempt, and the two exemptions relevant-'to ihis

case are as fo!lows:

() an action brought against a seller for negligent
entrustment or negligence per se;

' |t Is not disputed that the Bushmaster rifle and the Mossberg shotgun are “qualified products,”
that Gander Is a "seller,” and that Spengler engaged In an “unlawful misuse” of those guns. Ses Al-Salih]
v, Gander Mtn., Inc,, 2013 WL 6310214 (NDNY 09-20-13) (granting Gander's uncpposed summary
judgment motlon per the PLCAA for an entirely lsgal sale when completed discovery showed no fattual |
dispule as whether it knew, or should have known, that the legal purchaser would eventually use the gun
Hlegally). The Al-Salthi case has materlal factual differencss, and was In an entirely diffarent procedural
posture, namely discovery was completed and also It was not opposed by the plaintif. Duse to these key
distinctions, Al-Salthl Is distinguishable and thus does not compel a dismissal,
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(lii) an action in which a manufacturer or seller of a qualified
product knowingly violated a State or Federal statute
applicable to the sale. or marketing of the product, and the
violation was a proximate cause of the harm for which relisf -
is sought, including . . . : .
() any case in which the manufacturer or seller knowingly
made any false entry In, or failed to make approptiate entry in,
any record required to be kept under Federal or State law with
respect to the qualified product, or aided, dbetted, or
conspiied with any person in making any false or fictitious oral
or written statement with respect to any fact material to the
lawfulness of the sale or other disposition of a qualified
product; or o :

(I any case In which the manufacturer or seller aided,
abetted,. or conspired with any other person to sell or
otherwise dispose of a qualified product, knowing, or having
reasonable cause to believe, that the actual buyer of the
qualified product. was prohibited from possessing or
recelving a firearm or ammunition under subsection (g) or (n)
of section 922 of Title 18 . . . ‘ :

15 USC § 7903 (5) (A) (emphasis added).
As to the second exception for negligent entrustment or negligence per se, two
exact claims Plaintiffs allege in Counts 2 and 5, Gander simply states that the “second

exclusion speaks for itself,” and then never.again mentions the same tGander MOL, p. 10;

see also p, 18). This Court construes this as an implied concession that Counts 2 and 5
fall m'Jtside of the *qualified civil Iiability action” definition, Thué. and at this prelimfnary
stage of Iitiéaiion, those two claims are.not preempted by the clear language of the statute.
Soe Statutes §§ 76 and 94; Tall Treés Const. Corp. v. Zoning Bd. of Appeals of Town of
Huntington, 97 NY2d 86, 91 (2001) (“[w]hére the Iéngqage of a statt_:te-is clear and
unambiguous, courts must giye effect to its plain meahing"). See_also Herdzik v:
Chojnacki, 68 AD3d 1639, 1642 (4th pept 2009) (relnététing négligence per se clairﬁ). :
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In light of the unamblguous language of the second exception, Gander Is'forced to
focus on assalling the third excep‘tion in an attempt to knock out the remaining clalms The
third exception is referred to as the “predlcate exceptlon because it requires that a plaintiff

also allege “a knowing vlolation of a 'predicate statute,’ ie a state or federal statute

applicable to the sale or marketing of fire_arms." Williams 1, 100 AD3d at 148, See also
Mertin v. Herzog, 228 NY 164, 168 (1920). S

" InWilliams |, the Fourth Department, in applying the liberal pleading standard, found
that the plaintiffs suﬁ“ iclently alleged knowing violations of federal and state faw in order to
have the First Amended Complaint fall under the PLCAA'S predicate exception. See
Willlams I, 100 AD3d at 148. Based u‘p.on a review of the First Afnended Cgmplain.t In
Mﬂig_mé, those plaintiffs generically alleged violations of federal and stéte law without

providing specific statutory provisions [see Williams Appelléfe' Record, p. 112}

Nevertheless, the Fourth Department disregarded the lack of citations and still found

suffipient facts to make out a statutory violation of the federal Gun Control Act of 1968. Id.
at 1'49:" Unlike Willlams, the Plaintlffs here went a‘step f'ui'ther and cited specific federal
gun laws Gander allegedly violated in support of its general negligence claim in Count 1
and negligence per se cle;im in Count 5 [Paulino Atty. Aff,, Ex. A, 111 77, 79, 85, 94 gciting
18 USC §§ 2; 371; 922 (a) (1) (A), (B), (d) (1), (g) (1) & (m); 924 (a) (1) (A)L."

. Gander classifies the cited federal statutes are efther “unrefated” or "impossible" for

it to have violated, or to have proximately caused Spengler’s crimes. Without the benefit

" plaintiffs also allege violations of state laws, but without citation, & sltuation condoned by the
Fourth Department. See Willlams [, 100 AD3d at 149, Plaintiffs may rely upon a Verlified Bill of Particulars
to further articulate the state law basls of thelr claims, See CPLR 3041; Willlams |, 100 AD3d at 149, -
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of discovery, this Court Is not convinced that it can be definitively stated that all of these
federal laws do not apply, or were-not related to Spsngler's ambush. Proximate cause is
normally a question of fact for a jury (see Williams 1, 100 AD3d at 152; Williams I, 103
AD3d ét 1192; Johnson v. Ken-Ton Unlon Free School Dist., 48 AD3d 1276,l 1277 (4th
Dept 2008); Hughes v. Tem.gle'. 187 AD2d 956 (4th Dept 1992)), and the fact that Plaintiff
might ultimately fail on .some alleged violations does lnot render -the inltial pleadin\c._;.
defectlve. See EBC |, Inc. v. Goldman, Sachs & Co., 5 NY3d 11, 19 (20l)5) ("[wihethera

plaintiff can ultlnlately establish its allegations is not part of the calculus In determining'a

. motion to dismiss"); C amga|gn for Fiscal Equity, Inc. v, State; 86 NY2d 307, 318 (1995);

Stukuls v, Statg 42 NY2d 272 275 (1977). ‘
-Addltionally, and contrary to Gander's contention that 18 USl.‘, § 922 (m) cannot
conceivably apply, lhé Fourth Department found that the exact same alleged violation can

oceur when a seller knows, or has reason to believe, that the _lnformatlén entered on the

ATF Form 4473 is false, including infoi‘mathn about the actual buyer. See Willlams |,

100 AD3d at 149-150 (citing 27 CFR § 478.124; Shawano Gun & Loan, LLC v, ljug'hes,

650 F3d 1070, 1073 (7th Cir 2011); United States v. Nelson, 221 F3d 12086, 1209 (11th Cir

2000)). See also Abramski v. United_States, 134 S Ct 2258 (2014). The Fourth

Department 'further‘found potentlal accomplice llability foragun seiler alding and abetting

a buyer's false statements. Id. at 150 (citing 18 USC §2(a); United States v. Carney, 387

F3d 436, 445-446 (6th Cir 2004)) As in Willlams 1, Plaintiffs here aver that Gander knew
the sale was an illegal straw purchase to a person not legally authorized to possess a gun
glven certaln red flags. See Williams.|, 100 AD3d at150 (felon selected guns, which were

pald for in cash, although the straw purchaser filled out the forms). Given the Fourth
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Department's express allowance of an accomplice liability theory, ngder’s taking offense
to an alleged conspiracy is unavailing [Gander's MOL, p. 3]. Additionally, Gandsr’s motion
(denial of any aid and assistance simply creates an issue of fact worthy of discovery

[Gander's Moi. p. 19]. See Camey v. Mem, Hosp. anti Nursing Home of Greene County,

64 NYad 770, 772 (1985); Cinelli v, Sager, 13 AD2d 716 (4th Dept 1961) (reversing grant
Fu_rthermore, Williams | Is also instructive in rejecting yet another of Gander's
submissions namely its ptecemeal attack on each claim, particularly the negligent training

and supervision claim [Count 6] and the public nuisance clalm [Count 7). Consistent with

Plaintlffs position that as long as one PLCAA exception applnes to one claim the entire .

action continues, the Fourth Department in Williams [ declined to address another PLCAA

exceptlon to sustaln the remaining claims, See Willisms |, 100 AD3d at151. Havmg found .

one applicable PLCAA exception, the Fourth Department allowed the entlre case {o go
forward, including a public huisance claim. See Williams Il, 103 AD3d at 1191. Similar to
Wllltams this Court finds two applicable PLCAA exceptions thereby permitting the entcre

Complaint to proceed through litigation, without the need for a clalm -by-claim PLCAA X

analysis.
Despite the obvious implication of Williams |, Gander continually ignored the case
inthe context of Its PLCAA preemptian argument written fi lings, although it éppears perthe

federal court proceedings that Williams | was a motlvating factor for keeping this case out

of state court [Plamtlffs MOL, Ex #1,pp. 2,27-30]. Ganderargued before Judge Larimer -

that Willlams | was a "wholesale subversion” of federal law, and that a federal judge was

needed in order ta deviate from its holding [Plaintiffs" MOL, Ex.# 2, p. 24]. Even if Gander

016



E 3 EJ EJ EJ EIJ EJJ EO EJ B EZD

-14-

disagrees with Willlams |, it is up to the Fourth Department to reconsider the same on an

- appeal from this dismissal motion denlal. In the meantime, Williams | is stare decisis on

Gander's primary PLCAA preemption argiiment, and this Court is obligated to follow the
same. See In re Phila. Ins. Co., 97 AD3d 1153, 1155 (4th Dept 2012).

Moreover, Gander's last minute suggestion at Special Term that Williams | is .

inapplicable because it involved a different legal theory is incorrect. Just as here, the gun
seller [Defendant Brown] in Williams 1 also moved under CPLR 3211 (a) (7) to dismiss
based upon a PLCAA preemption contention [see Williams Appellaié Record, p. 199;

Defendant Brown's Appeliate Brief, p. 1]. See Williams 1, 100 AD3d at 146, Aithough lack '

of personal jurisdictfon was also an issue for Defendant Brown in the Williams ’I_case. it
was not the sole basls for his motion as clalmed by Gander at oral aréumént Therefore,
having falled to distmgunsh Williams | on !egal grounds, Gander rema:ns bound by its

mandatory precedential authority.

" Lastly, Gander's emphasis on Nguyen's conv!ctiqn's to relieve it of liability is

mispiaced [Gander MOL, pp. 3, 4, 19-20). First. Nguyen's state and federal convictions in -

no way negate Gander's independent civil liablllty giventhe completely dlfferent elements.
Second, Gander s statement about never having been cnminaﬂy charged in relation to the
Nguyen sale does not foreclose civil liabliity, wh]ch involves a much lower standard of proof

[Gander MOL, p 4] Third, Gander consisteritly mls-classmes Nguyen's crimes as fraud

with it being the vlctlm which the state cuurtjury found was defrauded [Gander MOL, p. .

4]. Nguyen was not charged with fraud, and her convictions in no way exonerate Gander,
or Tnviolved an expréss-ﬁnding that it was fooled. In‘ other words, Nguyen's criminal ééts

in no way relieve Gander of having taken steps to uncover the same as Plaintiffs allege.
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In the Willlams case, the straw'purchaser [Défendant Upshaw] was convicted of a
:] . misdemeanor, but the civil case against the seller stili proceeded [see Williams Appeliate

Record, pp. 19, 73]. Therefore, the criminal dispositions against Nguyen do not protect

il Gander and insulate it from civil litigation. v

D In sum, this Court refuses to dismiss the Complaint underthe PLCAA. SeeWilllams
“ 1, 100 AD3d at 147. -

Q 2. Negligent entrustment and public nuisahce.

As an altemative to the PLCAA preemption argument, Gander seeks to dismiss the

public nuisance [Count 7] and n;g!igent entrustment [Count 2] claims as failing to state

, vélid causes of action. This ajternative assertlon also falters. _

‘J As noted above, the public nuisance claim in Wi]liams I!‘ was sustained in a case
J involving a sale of numerous handguns. See Willlams i, 103 AD3d at 1191. '
< Nevertheless, thé sale in this case involved 2 assault-style weapons in an illegal sale that

! had disastrous direct consequences for Plaintiffs éb’ove and beyond those suffered by the

community at large, This is sufficient to éustain the public nuisance claimin Count 7.

‘;i The Court of Appeals defined a public nulsance as:
= .. . an offense against the State and is subject to abatement
LJ ' or prosecution on application of the proper governmental

agency . .... It consists of conduct or omissions which offend,
interfere with or cause damage to the public in the exercise of
rights commonto all.. . In a manner such as to offend public
morals, interfere with use by the public of a public place or
endanger or injure the property, health, safety or comfort
of a considerable number of persons

Copart Indus.. Inc. v. Consol. Edisor Co. of New'!ork, Inc., 41 NY2d 564, 568 (1977)
(emphasls addéd). Seé also Williams 1|, 103 AD3d at 1192.

i
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To allow an individual to prosecute a public nuisance claim, he or she must show
that they “suffered specigl injury beyond that suffered by ‘the community at;large." 532
Madison Ave. Gourmet Foods, Inc. v, Finlandia Ctr., Inc., 96 NY2d 280, 202 (2001). See
also Baity v. Gen, Elec. Co,, 86 AD3d 048, 951 (4th Dept 2011) (decliﬁlng to dismiss public
nuisénce claim). This Court finds that Plaintiffs-alleged sufﬁcient requisite special'lnjury_
given the deaths of Mr. Chiépperini and Mr. Kaczowka, and the serious physical injury to
Mr. Hofstetter and Mr. chrdino. _ng Booth v, Hanson Aag regatés New York, Inc,,
16 AD3d 1137, 1138 (4th Dept 2005) (re-Instating public nuisance claim-due to proof of

speclal Injury to tﬁe pléintlffs)' See also Willilams I, 103 AD3d at 1192,

Desplte these glaring special injury allegations, Gander seeks to escape liabllity for

a public nu&sance by claiming that it owed-no specuﬁc duty to Plaintiffs clting Hamtlton V.

" Beretta U.S. A Corp., 96 NY2d 222 (2001) In which the Court of Appeals concluded that.

gun manufacturers did not owe a duty of reasonable care to persons ln]ured by illegally
obtained handguns Based upon Hamilton, Gander asserts that it has no liabllity for
Spengler's actions. {n response, Plaintiffs contend that Ham tito 's holding does not

compel a dismissal because there the plélntiff could not identify the actual gun

manufacturer thus there was no direct link to Beretta. Juxtaposed to Hamilton. here it is

: |
uncontested that Gander sold the Bushmaster, and that it also had direct interactions with

Spengler.'? This exact same distinction was drawn.in Willlams | as the basls to distinguish

and disregard Hamilton.” See Williams |, 100 AD3d at 151-152. See also City of New York

VA1 Jewélu & Pawn, Inc., 247 FRD 296, 348 (EDNY 2007) (permilting public nuisance

12 These direct contact with Spengler also make Gander's case of People ex rel, Soitzer v. Sturm,
Ruger & Co., lnc., 309 AD2d 91 (1st Dept 2008) distinguishable.
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claim to proceed against pawnbroker for iilegal gun sales). Accordingly, Gander's heavy

reliance on Hamilton as legal authority su;)portin'g a dismissal Is erroneous.

As .to the negligent entruétment claim in Count 2, the PLCAA defines that as:

.. . the supplying of a qualified product by a seller for use by
another person when the seller knows, or reasonably should
know, the person to whom the product is supplied is likely to,
and does, use the productin a manner involving unreasonable
risk of physical injury to the person or others. '

15 USC § 7903 (5) (B). o
New York's negligent entrustment cause of action provides:

The tort of negligent entrustment is based on the degree of
knowledge the supplier of a chattel had or should have had
concerning the entrustee's propensity to use the chattel In an
improper or dangerous fashion . . . Ifsuch knowledge can be
imputed, the supplier owes a duty to foreseeable parties to
withhold the chattel from the entrustee . .. ' :

Earsing v. Nelson, 212 AD2d 686, 69-70 (4th Dept 1995) (affirming denlal of motion to

dismiss negligent entrustment claim) (emphasis added). See also Weeks v, City of New -

York, 181 Misc 2d 39, 46 (Richmond Co Sup Gt 1888) (declining to dismiss negligent
entrustment claim); Restéiement (Second) of Torts § 390.

Gander challenges the negligent entrustment claim on the same basis as the public

nulsance claim, namely that it cannot have limitiess liabllity again citing Hamilton. As
Hamilton has been dispelled by Williams |, it does not serve as a basis to warrant dismissal

of the negligent entrustment cause of action.

Also, Gander submits that it cannot be strictly liable for Spenglet's actions of which

it had no special knowledge. This Courtdisagrees. According to Plaintiffs’ allegations (see '

511 West 232nd Owners Corp., 98 NY2d at 152; Younis, 60 AD3d at 1373), Gander
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should have known.of Spenéler's criminality if it had taken the apbropriéte steps in light of
the red fla.gs. Those red flags include: Spengler's presence and hls téklng the lnitiative'to
refuse assistance; the cash payment for the weapons; Nguyen's failure to inquire about
ammunition a_nd proper operation; and, Spengler taking .possession of the guns right at the
sales counter and Ieéying with them.*® These red flags could nggest that Spenglér was

not a lawful guh owner, and 'Plalntiffs éhould be allowed to test this claim through

dis’covei'y., See Ea[slng, 21I2'A02d at 69-70; Splawnik v. Di Caprio, 146 AD2d 333, -
' 335-336 (3d Dept 1989) (refusing to dismiss negligent entrustment clam). Gander's reply '

contention that theée red ﬁags‘are justas capable of an “innocuous interpretation as they
are a criminal one” Is unpersuasive to reqi:ire dismlssai at this ver;i eérly stage of the
litigation [Gander's Reply MOL, p. 10]. As already acknowledged, a complaint's allegéﬁons

must be “accorded every favorable infereqce‘; ina plé}ntiff's favor. Younis, 50 AD3d at

1373. See alsp 511 West 232nd QOwners Corp., 98 NY2d at 152, Consequently, and at

this pretiminary pleading stage, Plaintiffs are entiﬂed to the criminal inference to permit its

.pleading to withstand a dismissal. §_g;e__e_'_.g; J.E,'Morgan Sec. lnc; v. Vigilant Ins. Co., 21
NY3d 324, 338 (2013) (setting as_lde granted CPLR 3211 dismissal motion); Bergler v.

Bergler, 288 AD2d 880 (4th Dept 2001) (affirming denial of CPLR 3211 (a) (75 rﬁotion).

In all, Gander cannot secure dismissal. of the public nuisance and negligent

entrustment claims. See Williams I, 103 AD3d at 1191; Earsing, 212 AD2d at 70.

13 Gander assalls the information that Spengler left the stores with the guns, not Nguyen, to
discount that It had speclal knowledge of Spengler's status. As stated befors, Gander eriginally provided
this Informatlon In conjunction with its request that this Court consider extrinsic proof; therefore, It cannat
now ask the Court to ignore the exact same information when It huris it [Paulino Alty, Aft,, Ex. E, p. 18],
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_ 3. Protocols. '
Gander is not entitled to have the NSSF protocols' removed from the Complaint.
See e.q. Bristol Harbour Assgc., L.P. V. Home Ins. Co., 244 AD2d 885, 886 (4th Dept
1997) (the lower court did notabuse its discretion in denying motson to strike allegatlon that

the defendant viclated the law in insurance pollcy dlspute) As in ristol striking of the

NSSF protocols is not warranted.
- The subject NSSF protocols are noted at Parégraphs 64 and 65 o:f the Complaint
and discuss a program called “Don't Lie for the Other Guy,” and which discuss additional
steps a gun seller should take to co_mbat improper sales.

The CPLR provides that “{a] part9 may move to strike any scandalous or p'rejudicial
| - matter unnecessa;'ily Inserted in a plea_ding." _S_e_é_ CPLR 3024 (b) (emphasis addegi).

“[Unnecessarily’ is the key word,” and. is akin to "irrelevaﬁt " Connor, . Practice

Commentaries, McKinneys’ Cons Laws of NY, Book 7B, CPLR C3024:4. See also New
W@WM&L&_&—WWQQ@MM@E@. 22 AD3d
391 (1st Dept 2005) (modifying by denying moation to strike). Motl_ons to strike 'fare not
) favored, rest in the sound discretion of the Eourt and will be .denled uniess It clearly
appears that the allegations attacked have no possible bearing on the subject matter of the
' litigatson " \ﬁcg V. }Smnea 15 AD2d 619 (3d Dept 1961) (emphasis added). See also
Hewitt v. Maass, 41 Misc 2d 894, 897 (Suffolk Co Sup Ct 1964).

Under the above standard, Gander's strike regquest cannot withstand ]u_dicia!
sorutiny. See e.q. Knibbs v. Wagner, 14 AD2d 987 (4t Dept 1961) (suistaining dentat of

motion to strike evidentiary matters which were relevant and thus not prejudicial). Gander
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objects io“ the NSSF reference because they are not yet proven industry standards, and
thus-are not yét relevanl'to'lts standard of care citing Weaman v, Dalrylea Co-op.. Ingc,, 50
'AD.‘Zci 168, 111 (4th Dept 1975)." This Court agrees with Plaintiﬁs t_hat Wegman, which
pre-dates Bristol Harbour Assoc.. L, is distinguishable and does not mandate the
grantlng of Ganders application. More specifically, the Fourth Department struck
allegations about violations of slatutes and regulations governing mslk production as they

had no bearing upon the breach of contract action. Unlike Wegman, the NSSF protocols

are rélevant to Gander’s standard of care which Is a necessary component to the general

negligence claim, among other things.”® See genéfally Miner v, Léng Is. Light. Co., 40
NY2d 372, 381 (1976) ( compliance with customary or 'industry practices Is not dispositive

of due care but constitutes.only some evidence thereof). Accordingly, Wegman is not

controlling, and the more recent case of Bristol Harbour Assoc., L .P. should be followed

~ instead to permit the allegations to stand.
In sum, Gander's request to strike is demed See e.g.Rica v, Sf Luke's Roosevelt
Hosp. Ctr., 293 AD2d 258, 259 (1st Dept 2002) (ruling that allegatlons were not so

. scandalous or prejudicial to warrant being sfricken per CPLR 3024 (b)).

3
¢

" Gander also cites Guillana v. Chiropractio Inst. of N. %Y., 45 Misc 2d 429 430 (Kings Co Sup Ct

1965) in which the motion to strike was granted, However, and as Plaintiffs point out, Gulliana has been
criticized, Seg Slegel, N.Y. Prac. § 230 (5th ed.) (not everything beyond the essentlal elements.of a claim
need to be stricken). Also, the Brlstol Harbour Assac, L.P. case, which réfused to strike information, was
decided after Gulliana and Is binding precedent. \ ‘
, 15 1n addition, Gander's President and CEQ, Mike Owens, Is a member of NSSF, and the NSSF

protocols ware part of a press release Issued by the Brady Center In regard to this case and thus ars
already part of the public knowledge [Gander's MOL, p. 30]. See &.9. Glbson v. Campbell, 16 Misc 3d
1123(A) {NY Co Sup 'Ct'2007) (refusing to strike information reported widely In the media). Further proof
of the propriety of the protocols allegations remalning In the present Compiaint Is that they were also
Included in the Willlams Flrst Amended Complaint [See Willlams Appellate Record, p. 93],
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4. Permanent infunction. '
Gander's final applicationis to remove the stand alone permanent injunclion request
because itis vague, beyond this Court'sjurlsdictlon, and lacking the requlsrte elements for
sucha claim. Only the last content]on lustlfles striking, without prejudice, the prayer for

permanent injunctive relief. See e.g. Dipizio Const. Co., Inc.'v. Erie Canal arbo

- Corp., 120 AD3d 909 (4th Dept 2014) (vacating order granting injunctive relief).-

There is no separate cause of action for a permanent injunction thereby making the

request at Complalnt Paragraph 5 and In the Wherefore Clause an apparent orphan .

[PautinoAtty Aff., Ex. A, pp 13-26). At Special Term, Plarntrffs clarified that the injunctive

 relief was tied just to the:r public nuisance claim in Count 7. See generally Town of

Ambherst v. Niagara Frontier Port Auth., 19 AD2d 107 114 (4th Dept 1963) (the plaintiff

sought a. permanent rnjunctron in connectton with publrc nuisance clalm) in general,

permanent injunctive rellef is appropriate in certain public nuisance scenarios, but not the

_ one presently pleaded before this Court.

An appllcatien fora permanent injunction is an equitable request that is appropriate
.only upon a showing of threatened irreparable injury, the lack of an adequate reredy at

law, and a balancing of equittes in the movant's favor See Kane v Walsh, 295 NY 198,

206-206 (1946); hgnor Elsc. Supply, inc.-v. FAC Cont., LLG 73 AD3d 1445, 1447 (4th
Dept 2010); Grogan V. St, Bonaventure Unlv 91 AD2d 855 856 (4th Dept 1982). The
 Fourth Department has decreed that:

A permanent injunction “is an extraordinary remedy to be
granted or withheld by a court of equity.In the exerclse of its
* discretion. * * * Not every apprehension of Injury will move a
court of equity to the exarcise of Its discretionary powers.
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Indeed, '[elquity * ** interferes in the transactions of [persons]
by preventive measures only when irreparable injury is’
threatened, and the law does not afford an adequate
remedy for the contemplated wrong™

‘DiMarzo v. Fast Trak Structures, Inc., 298 AD2d 909, 910 (4th Dept'“2002) (emphasis .

added and internal citation omitted) (\iacating permanent injuﬁcﬁon). .

Inths caéé, Plaintiffs allege that Gander’s conduct, which forms of the basis of -the
public nuisance claim, is continuing {Paulino Atty. Aff., Ex. A, 1 131]. Howsver, wholly
absent from the public nuisance claim is any allegation that this continuing conduct poses

a future irreparable injury to Plaintiffs specifically, as opposed to the public in.general

. [Paulino Atty. Aff., Ex. A, 1] 128-138]. Additionally miséing is any allegation that Plaintiffs’

other claims, which seek both monetary and punitive damages, will not fully compenéate
them for their past extraordinary haim. In fact, Plaintiffs even concede that the other
actioi;s will provide relief, but claim that this eventuality is irrélevant [Plaintiﬁs' MOL, p 29].
This is not a correct statement of the law, and It actually undercuts F"I'aintiffs; application
for a permanent injunction. Finally, Plaintiffs do not at all address a balancing of equities
In thelr favor.

In all, and based upon the current Complaint, this Court str‘;kes only the request for

a permanent Injunction.

In conclugion of the dismissal motion, Gander must answer all of Plaintiffs™

substantive claims, and the only bortlon of the Complaintwhich is stricken is the permanent ‘

\

injunction application.
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Plaiptiffs' Grand Jury Motion
Plaintiffs are likely entitled to only a very small portion of the Grand Jury minutes for

the state prosecuiion of Defendant. Nguyen. See e.d. Dun!ag'v. Di's;t. Atty. of Ontario

County, 296 AD2d 856 (4th -Dept 2002) (County' Court did not abuse Its discretion in

denying the petitioner’s motion for disclosure of grand jury testimony); SSAC Inc. v. Infitec

inc., 198 AD2d 903 (4th Dept 1993) (sustaining release of grand jury minutes).

The CPL governs Grand Jury minutes, and It provides in relevant part that:

Grand jury praceedings are secre, and no grand juror, or other
person specified in subdivision three of this section or section
245.70 of the penal law, may, except in the lawful discharge of
his duties or upon written order of the court, disclose the
nature or substance of any grand jury testimony, evidence, or
any decision, result or other matter attending a grand jury
proceeding. ... Such evidence may not be disclosed to other

persons without a court order.:.

CPL 190.25 (4) (@) (emphasis added). See also Judiciary Law § 25; Matter of Dist.

Attorney of Suffolk County, 58 NY2d 436, 444 (1083).

A court has the limited discretion to order disclosure of grand jury minutes as part

of discovery in a clvli case. Seelungeny. Kane, 88 NY2d 861, 862 (1896). Howéver, and

as the Court of Appeals articulated:

disclosure may be directed when, after abalancing of a public
interest In disclosure against the one favoring secrecy, the
former outwelghs the latter . .. . But since disclosure Is 'the
exception rather than the rule,’ one seeking disclosure first
must demonstrate a compelling and particularized need for
access . ... However, just any demonstration will not suffice.
For It and the countervalling palicy ground it reflects must be
strong snough to overcome the presumption of confidentiality.
In short, without the initial showing of a compelling and
particularized need, the question of discretion need not be
reached, for then there simply would be no palicies to balance.
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Mattg.[ of Dist, Attorney of Suffolk County, 58 NY2d at 444 (emphasis added and internal
citations omifted). See also People v. Fetcho, 91 NY2d 765; 769 (1998); People v.

. Douglas, 288 AD2d 859 (4" Dept 2001). ,
As the Fourth Department has decreed:

At the opposite pole [from case allowing access to vindicate
public rights] are cases In which purely private clvil litigants
have sought inspection of Grand Jury minutes for the purpose
of preparing suits. Although courts have recognized a limited
right in civil litigants to use a trial witness' Grand Jury
testimony to impeach, to refresh recollectlon or to lead a
hostiie witness . . . wholesale disclosure of Grand Jury-
“testimony for purposes of trial preparation has been almost
uniformly denied o private litigants

Agglicaﬁon' of Cily of Buffalo, 57 AD2d 47, 50 (4th Dept 1877). See also Application of
 Lotia, 98 AD2d 889 (4th Dept 1983). "
In making the discretionary balancing, a court is to coﬁsider:

(1) prevention of flight by a defendant who is about to be

indicted; (2) protection of the grand jurors from interference

from those under investigation; (3) prevention of subornation

of perjury and tampering with prospective witnesses at the trial

to be held as a result of any indictment the grand jury retums;

(4) protection of an innocent accused from . unfounded )
accusatlons if in fact no indictment is returned; and (5)

assurance to prospective witnesses that thelr testimany wilibe

kept secret so that they will be willing to testify freely.

People v. Di Napoli, 27 NY2d 229, 235 (1970). See also Application of Corp, Counse! of

City of Buffalo, 61 AD2d 32, 3?-36 (4th Dept 1978).

In the case at bar,.Plaintiffs have not made the requisite compelling and
particularized fonl the entire set of Gra'nd Jury minutes. §§__é__e_.g_. Matter.of Carey, 68 AD2d
220, 230 (4th Dept 1979) (lower court did not abuse its discretion Ir; denying application

to release grand jury evidence). Plaintiffs seek all of the minutes on the basis that material
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witnesses appeared before the Grand Jury, and the minutes can be used on cross-

exammatlon and for impeachment of those witnesses. This genenc claim concerning

|ﬂed people is insufficient to warrant wholesale disclosure of the entire Grand Jury

asgec: to Salange r, 97 AD2d 961 962 (4th Dept 1983). Even Plalnuffs own case-law

recognizes this [O'Brien Atty. Aff. 1] 7 _ﬂr_\g elson v, Malien, 175 AD2d 518, 520 (3d Dept
1991)).

However, Plalntiffs articulated é compelling and partiéularized need for some of the
Grand Jury minutes related to the Gander reptesenfaﬁVes. See &.d. Jones V. Staie, 9

AD2d 273,278 (4th Dept 1981) (allowing release of grand jury minutesina wr’o'ngful death

case). As shown by all of the ,motions-papers,' and as acknqwledged at Speclal Term,

| Plai ntiffs have the ability to access the publictrial transcript for Nguyén's state prosecution.

Thus, ihere Is no need to disturb the Grand Jury process for those Gander witnesses, or
any otherwitness. Despite this, and as represented at Special Term Plaintiffs Qn&grstand
" that one Gander employee testified at Grand Jury but was not called at the time ‘of trial.
Therefore, it ’appears thét only the Grand Jury minutes exist for this Gander employee, but
this information has yetto be confirmed Wilh the Monroe County Distilct Attorney's Office,
which dic!‘ not appear at oral.aigument. Gonsequently, this Court's limited release ruling

is contingent upon confirmation of Plaintiffs' position. This Court asks that the Monroe

County Dlstrlct Attorney’s Office confirm in a letter to this Court, and all of the

-parties, whether any Grand Jury minutes exist fora Gander employee who.did.not

ultimately testify at trial. If this is conflrmed to be accurate and In light of Plaintlffs
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serlous accusations against Gander, and after the careful consideration of the factors
enunciated in Di Nagbli, this Court directs thé Monroe County District Attorney'’s Office to
provide Just those select minutes within 30 days to thé Court for an in camera rév.iew
before further release to the Iitigan.ts.‘ See People v. Gissendanne g 48 NY2d 543, 551
(1976). o |
| In sum, and subject to the aboye confirmation, Plaintiffs’ motion is épprOVed asto

only Grand Jury testimony from any Gander rt.apresentative. who did not also testify attrial.

gggggglication'of Quinn, 293 NY 787, 788 (1944) (town residents were entitled to grand

Jury minutes); Application of Scotti, 53 AD2d 282, 288 (4th Dept 1 976) (appfnving release

of grand jury minutes).
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. CONCLUSION .

Based upon all of the foregoing, |t is the Decislon and Order of this Court that:

1. Gander's dlsmlssal motion is DENIED as to the PLCAA preemptlon
contention and the failure to state vafid claims as to the public nuisance and negligent
entrustment causes of action. The application to stnke the NSSF protocols from the
Complaint is also DENIED, However, Gander's requestto éplke,fhe pérmanent injunction
relief is GRANTED, but without prejudice. Accordingly, Gander is directed to answerthe

Complaint within 10 days after service of Notice of Entry of this Decision and Order. See

" GPLR 3211 (7).

2, Plaintiffs’ motion for release of the Grand Jury mlnutes is DEN!ED with the
exception of the minutes of any testimony from a Gander witness who did not later testify
at Nguyen’s trial. After confirmation, the Court will conduct an in camera 'reviéw.

- In furtherance of this Coyrt’s discretion to oversee its cases, it is ORDERED the
following Scheduling Order dates apply: discovery is to be completed by.December 31.
2015; the Note of Issue is due by January 15, 2016; ahd, any summaryjudgment motions
are due within 60 days after the Note of I3sue filing. See CPLR 3212 (a).

FAILURE OF THE PLAINTIFF TO FILE A NOTE OF ISSUE AND CERTIFICATE

OF READINESS BY THE DATE PROVIDED HEREIN WILL RESULT IN THIS MATTER )

BEING DEEMED STRICKEN “OFF” THE COURT’S CALENDAR WITHOUT FURTHER
NOTICE PURSUANT TO 22 NYCRR § 202.27. |f so dismissed, the case may be restored
without motion within one year of such dismissal by: (1) the filing of a Note of Issue and

Certificate of Reédlness; and, (2) the forwarding of a copy'thereof with a letter requesting
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Q i restoration to.the Court's Assignment Clerk. Also, restoration after one year shall, before
the filling of a Note of lssue and Certificate of - Readlness require. the addstional ,

Q . documentation of a sworn affidavit by a person with knowledge showing a reas,onable

D excusé for the delay, a meritorious cause c;f actlon a lack'of prejutiice to the defendant,

and the absence of intent to abandon the case. THIS COURT SHALL AT ANYTIME
AFTER THE DATE LlSTED ABOVE, ENTERTA]N A DEFENSE MOTION TO DISMISS
FOR WANT OF PROSECUTION WHICH RELIEF COULD INCLUDE A DISMISSAL OF

\3 ‘ ' THE COMPLAINT, THIS ORDER SHALL SERVE AS VALID 90-DAY DEMAND UNDER
J CPLR 3216; and iLIs further
&

CRDERED, that any extensions of the above deadiines will be granted only upon

’:L";)

the showing of extreme good cause requested and approved prior to ihe above Note of

Issue filing date.

m S
3 2
= Eag i 1
Signed at Rachester, New York on December 23, 2014. Wt =
: ' . $_ = b
J B :
]
C_
( I
;} Supfeme Court Justice
:] CC: Stephen X. O' Bnen, Esq. - Chief of Appeals, Monroe County District Attomeys
i Office, 47 S Fitzhugh St., Rochesler, NY 14614
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STATE OF WISCONSIN : CIRCUIT COURT : MILWAUKEE COUNTY

CIVIL DIVISION
JOSE LOPEZ I1I,
ALEJANDRO ARCE
Plaintiffs, '
and Case No. 10CV018530
CITY OF MILWAUKEE Personal Injury-Other: 30107
Involuntary Plaintiffs,

vs.
BADGER GUNS, INC., 1§ 28

BADGER OUTDOORS, INC.,

ADAM J. ALLAN, WALTER J. ALLAN, \@W
MII'TON BEATOVIC, WEST BEND MUTUAL °
INSURANCE COMPANY, and o
JOSE M. FERNANDEZ

Defendants. -

ORDER ON DEFENDANTS’ MOTION TO DISMISS

This matter having come on to be heard on the 17th day of May, 2011, before that
branch of the Circuit Court for Milwaukee County presided over by the Honorable Timothy
G. Dugan, on the Defendants’ Motion to Dismiss, and the plaintiffs appearing by the Brady
Center To Prevent Gun Violence Legal Action Project, by Attorney Jonathan E. Lowy, and
Cannon & Dunphy, S.C., by Attorneys Patrick O. Dunphy and Brett A. Eckstein; no
appearance from the involuntary plaintiff City of Milwaukec; the defendants Badger Guns,
Inc., Badger Outdbor.s, Inc., Adam J. Allan, Walter J. Allan, and Milton Beatovic, appearing

by Swanson, Martin & Bell, LLP, by Attorney James B. Vogts, and Smith, Gunderson &

Received 6/13/20
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Rowen, S.C., by Attorney James S. Smith; the defendant West Bend Mutual Insurance
Company, appearing by von Bricsen & Ropet, S.C., by Attomey Heidi L. Vogt; and the
intervenor United States of America appearing by Attorneys Susan M. Knepel and Lesley R.
Fa_rby;

Now, based upon the proceedings heretofore had, taken and filed,

IT IS ORDERED:

1. That the Defendants’ Motion to Dismiss is heceby DENIED in part and

GRANTED ia part as follows: that the defendants Badger Outdoors, Inc., Walter J. Allan,

and Milton Beatovic are dismissed from Counts I (Negligence), IT (Negligent Entrustment),

IV (Negligence Per Se) and VII (Public Nuisance). In all other respects, the Defendants’

Motion to Dismiss is denied.
2. That the defendants’ Answer to the plaintiffs’ Amended Complaint shall be

filed within 20 days of the hearing date. ‘;@‘i\

Dated at Milwaukee, Wisconsin t@q’ day of May, 2011,

Wiy

R QL ' Ny,
‘}\Q;% W, BY THE COURT:
§a N
S TIMOTHY G. DUGAN
2 BRANCH 10
E :
‘:-"/ o’ 3] o
- A Hon. Timothy G. Dugan
» Dy Circuit Court Judge
-2-

033




.

|
=

. MILTON E. BEATOVIC, WEST BEND ~arn
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STATE OF WISCONSIN .+ CIRCUIT COURT : MILWAUREE COUNTY
CIVIL DIVISION
BRYAN NORBERG,
GRAHAM KUNISCH |
Case No., 10CV0200655
Plaintiffs, |
and Personal Injury-Other: 30107 @
F
CITY OF MILWAUKEE,
Involuntary Plaintiffs,
VS, o
CIVIL DRASION
BADGER GUNS, INC., , q
BADGER OUTDOORS, INC, s JuL1l.
ADAM J. ALLAN, WALTER ]. ALLAN, - -

s tet et

MUTUAL INSURANCE CO.,
JULIUS C.-BURTON, and -
JACOB D. COLLINS,

Defendants.

ORDER ON DEFENDANTS’ MOTION TO DISMISS

This matter having come on to be heard on the 9th day of June, 2011, befote that
branch of the Circuit Court for Milwaukee County presided over by the Honowable Thomas
Cooper, on the Defendants’ Motion to Dismiss, and the plaintiffs appeating by the Brady
Ceatet To Prevent Gun Violence Legal Action Project, by Attorney Jonathan E. Lowy, and
_Cmmon & Dunphy, 8.C., by Attorneys Patrick O. Dunphy znd Brett A, Eckstein; 00

EPémce from the involuntery plaintiff City of Milwaukee; the defendants Badger Guns,

Inc., Badger Outdoors, Inc., Adam J. Allan, Walter J. Allan, and Milton Beatovic, appearing

Received 8/9/2011
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- by Swanson, Martin & Bell, LLP, by Attorney James B. Vogts, ;md Smith, Gunderson &
Rowen, S.C., by Attotney James S, Smith; and the defendant West Bend Mutual Insurance
Company, appearing by von Briesen & Roper, S.C., by Amorney Heidi L. Vogt;

Now, based upon the proceedings hetetofore had, taken and filed,

IT IS ORDERED:

That the Defendants’ Motion to Dismiss is heceby DENIED in patt and

GRANTED in part as follows: Count V. (Negligence Per Se) and Count VII (Public

" Nuisance) are hetcby dismissed. In all other respects, the Defendunts’ Motion to Distmniss is

denied.

Dated at City, Wisconsin this __| |__ day of %&2011.

BY THE COURT:

;;AW
£16n. Thomas Cooper
Circuit Court Judge
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