





DeEcemBER 20, 2002

Chief Justice Randall T. Shepard
Indiana Supreme Court

304 State House

200 West Washington Street
Indianapolis, Indiana 46204

Dear Chief Justice Shepard:

On behalf of the Commission, we are pleased to submit the final Report of the Indiana Supreme Court Commission
on Race and Gender Fairness for your consideration. The Report is the culmination of three years of study and research
on the part of the Commission. Our charge was to (1) study the treatment of racial and ethnic minorities in the State
Judicial System and to examine questions of gender fairness in the Courts; (2) ascertain perceptions of fairness or lack of
fairness in the judicial system; and (3) make recommendations on reforms and improvements.

Even before the formal work of the Commission began, we witnessed a greater sensitivity to the problems of race and
gender bias as they affect women and minorities in the Courts, whether they are practicing attorneys, judges, witnesses, lit-
igants, court personnel or other participants in the legal process. As we moved forward in our study and research, we
found that Hoosier citizens and all three branches of government support the goal of eliminating racial, ethnic and gender
bias, to the extent it exists, from our judicial system.

These findings, conclusions, and recommendations represent the collective effort of each and every Commission mem-
ber, as well as the dedicated staff of the office of State Court Administration.

The recommendations set forth in the Report address a broad range of activities and endeavors. Thus, we hope that
you will consider the Report not an end but a beginning of a plan to undertake further studies and acquire additional data
on the complexities of race, ethnicity and gender in the administration of justice.

It has been a distinct pleasure to have been involved in the important work of the Commission as its Chair and Co-
Chair. Thank you for appointing us to serve the judicial system in this way. We hope you will agree that the work repre-
sented in this Report, although not completed, does bring us closer to the goal of race, ethnic and gender fairness in
Indiana’s judicial system.

Very truly yours,

Mvra C. SELBY EZzrRA FRIEDLANDER
Chairman Co-Chairman



INTRODUCTION&

hen the Indiana Supreme Court Commission on Race and Gender Fairness
embarked on its mission to study and make recommendations on race and gender
issues involving the state judicial system, it wasn’t exactly setting out on uncharted

waters.

By 1999, when the Commission was established, 40 other states had

established race or gender task forces and various bar associations, federal district courts and
others were studying the issues. In fact, the Commission wasn’t even the first to look at fairness
in the courts and legal system in Indiana; a task force of the State Bar Association had surveyed
women lawyers on some of the same topics a decade earlier.

The Commission that was created in 1999, however, was something new to Indiana.

First, it was an official body, created by Supreme Court
Administrative Rule, with assigned tasks: to study and
make recommendations about race and gender issues in
Indiana’s judicial system and also to investigate ways of
improving race and gender fairness in the courts and legal
system and among legal service providers, state and local
government and public organizations.

Second, it was a diverse group comprised of
representatives of the judiciary, the bar, law enforcement,
private law firms and government and was balanced as to
race, gender and ethnicity, not to mention geography.

Third, it was lead by two Indiana jurists whose
interests in diversity in the courts and legal profession was
a matter of record: Former Indiana Supreme Court
Justice Myra Selby, who chaired the Commission, had
urged its creation in a 1999 article in the Indiana Law
Review, and Court of Appeals Judge Ezra Friedlander, the
vice chair, serves on the American Bar Association’s
Judicial Division Standing Committee on Minorities in
the Judiciary.

Once it began putting together a strategy for carrying
out its admittedly broad charge, the Commission and its
staff learned from the work done by others. After
reviewing the reports of other task forces and
commissions, the Commission decided to gather
information from Hoosiers in three distinct ways:

First, during the summer of 2001, the Commission
sponsored seven public forums in six different areas of the
state where members of the public were invited to share
their thoughts about the legal system and how they were
treated in the courts. Approximately 300 persons
participated. A summary of the results of those forums
appears in Appendix D of this Report;

Second, the Commission contracted with the Indiana
University Public Opinion Laboratory for seven scientific
surveys, which were taken in 2002. Approximately 1250
judges, court employees, attorneys and court users
responded to surveys asking about their perceptions,
observations and experiences with the courts. A summary
of the results of those surveys appears in Appendixes A
and B of this Report;

Third, the Commission contracted with ZQI, Inc., for
18 focus groups which were conducted in the summer of
2002. More than 120 court employees, attorneys and court
users were interviewed as to their perceptions, observations
and experiences with the courts. A summary of those focus
groups appears in Appendix C of this Report.

This information, combined with data from law
schools, government records and other surveys, formed the
basis for the Commission Findings and Recommendations
contained in this Report.
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Types of Recommendations

LIKE MANY OF THE OTHER STATE AND JUDICIAL TASK FORCES, the Commission focused much of its
efforts in gathering information about perceptions of fairness in the legal system. The results were fairly consistent with
results in other places: While most believed the system was fair in most respects, many reported harsher treatment or
barriers for women and minorities. Where possible, the Commission sought statistical information to test those per-
ceptions for validity, but hard data was often lacking. The Findings contained in this Report are summaries of the infor-
mation gathered with more expanded versions of the information contained in the Appendixes.

After reviewing the information, subcommittees of the Commission prepared Recommendations to address the problems
identified by participants in the surveys, focus groups and public forums. The Recommendations fall into three general
categories: . o

First, the Report contains Recommendation calling for education, training or programs to directly
address perceptions of unfairness. Because mutual trust and respect are necessary for the legal system to operate effec-
tively, immediate action is necessary to combat perceptions of race, ethnic or gender bias whether that bias is real or
perceived, conscious or unconscious. ]

Second, the Report contains Recommendations calling for programs and plans to reduce barriers to full par-
ticipation in the legal system. For example, when community forums, focus groups and surveys revealed communica-
tion barriers which must be addressed for the system to function, because those issues had to be addressed without delay,
the Commission tendered Interim Recommendations that were approved in large part and efforts are already underway
to address those issues. . ) )

Third, the Report contains Recommendations calling for the gathering of more information. in sur-
veys, focus groups and community forums, participants highlighted issues that can only be addressed by legislation,
rule or other systemic changes and which cannot be addressed properly without hard data which would shape the
approach to those issues. Because such data is lacking in many cases, the Report contains Recommendations that the
data be obtained. Although these issues may not be addressed substantively until the data is obtained, this delay should
not effect the implementation of the other Recommendations.
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Commission

The Treatment by the Courts Subcommittee examined how ethnic and racial minorities and women are treated both in the court-
room and within the legal system in general. The public hearings, surveys and focus groups revealed that, while the majority of
judges, attorneys, court employees and court users reported that Indiana courts are generally free from race, ethnicity and gender
bias, a significant minority of the participants had observed or experienced unfairness on the basis of gender, race or ethnicity.
Additionally, each group identified factors that lead to perceptions of unfairness or that may have a disparate impact on minorities.
Significantly, many of those factors are more closely related to general socio-economic concerns than race, ethnicity or gender. The
findings of this subcommittee have been incorporated with Findings of the Commission as a whole.

POPULATION DATA
The 2000 U.S. Census reported that more than 2,982,000
women live in Indiana making up 51 percent of the
state’s population. Approximately 774,000 residents, both
male and female, or 11.4 percent are racial or ethnic
minorities (black, American Indian, Asian, Pacific
Islander), including 8.8 percent African-

officers. More of the discrimination appeared to be cen-

tered on gender than race, with much of it aimed at

women attorneys and litigants. Similarly, a minority of

the judicial officers reported that attorneys, litigants, wit-

nesses, court employees and even judges had been subject-

ed to gender or race-based disparagement, most often on
the basis of gender and most often by

American and 3.5 percent Hispanic or
Latino. More than 186,000 residents or
3.1 percent of the population were foreign-
born, and more than half of them entered
the United States between 1990 and 2000;
approximately 77,500 of the foreign-born
or 41.5 percent of those born outside the
U.S. were born in Latin America.
Moreover, while the total population of
Indiana was projected to increase by about
8.2 percent between 2000 and 2025, the

attorneys.

A. Cohenour, Vargus, Hutcherson, O’Brien &
Riddles, Indiana Judicial Officers’
Perceptions of Race and Gender Fairness
in the Courts, May 2002. See Appendix
A at 12-26.

B. Cohenour, Vargus, Hutcherson, O’Brien &
Riddles, Court Participants’ Perceptions of
Race and Gender Fairness in the Courts,
September 2002. See Appendix B at 13-
15, 20-24 and 41-46.

Hispanic population is expected to increase

at a rate of approximately 73.6 percent and the black pop-

ulation is expected to increase at a rate of 22.5 percent.

A. U.S. Census Bureau, QT-PL. Race, Hispanic or Latino, and
Age: 2000, Indiana.

B. U.S. Census Bureau, Table DP-1, Profile of Selected Social
Characteristics: 2000, Indiana.

C. U.S. Census Bureau, Table DP-2, Profile of Selected Social
Characteristics: 2000, Indiana.

D. U.S. Census Population Projections compiled in 1996,
Projected State Populations by Sex, Race and Hispanic
Origin, Series A.

DISCRIMINATION OBSERVED
Although the vast majority of Indiana attorneys, court
employees and others surveyed in 2002 report that courts
in their county are fair with regard to gender, race and
ethnicity, a significant minority report that they have
observed courtroom harassment and disparagement on the
basis of gender, ethnicity or race, including by judicial

C.Zurick, Focus Group Research Report,
September 2002. See Appendix C at 6 and 13.

TREATMENT DIFFERENCES
Nationally, there is a perception that non-English speakers,
Hispanics and African-Americans are not treated as well as
others in the courts. For example, a national survey from
1999 showed 54.9 percent of respondents saying non-
English speakers were at a disadvantage in the courts.
Slightly more than 46 percent said Hispanics and African-
Americans were similarly at a disadvantage. When asked
specifically about “people like them,” two-thirds of the
African-Americans said they were treated worse than others
and more than 40 percent of others surveyed agreed. While
33 percent of Hispanics said that as a group they were treat-
ed worse than others as a group, 47 percent of white non-
Hispanics agreed as did 60 percent of the African
Americans surveyed. Those perceptions were echoed by
participants in Indiana focus groups.




A. National Center for State Courts, How Public Views State
Courts, 1999.

B. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 6, 13, 21, 22, 23, 24-25 and 30.

LITTLE DATA
While some attorneys, court employees, judges and others
perceive that gender, race, and ethnicity may influence
decisions in various types of judicial proceedings and that
gender, race and ethnicity influence the way people are
treated in the legal system, Indiana courts and agencies in
Indiana collect little data that would allow tracking the
role of gender, race or ethnicity in those proceedings. A
significant minority of the persons surveyed, however,
report having observed disparagement on the basis of race
and gender in Indiana courtrooms, especially as to liti-
gants and witnesses.

A. Cohenour, Vargus, Hutcherson, O’Brien & Riddles, Court
Participants’ Perceptions of Race and Gender Fairness in
the Courts, September 2002. See Appendix B at 13-15,
20-24 and 41-46.

B. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 6, 30, 33, 34 and 35.

C. Cohenour, Vargus, Hutcherson, O’Brien and Riddles,
Indiana Judicial Officers’ Perceptions of Race and Gender
Fairness in the Courts, May 2002. See Appendix A at 12-
23.

D. Interviews with Judicial Center, State Court Administrators
Office, Criminal Justice Institute and court administrators.

E. Community Meetings. Appendix D at 2-4.

GENDER ISSUES
Women attorneys report they are often not treated with
the same dignity and respect as male attorneys and are
denied advantages provided their male counterparts. They
report they have been subjected to demeaning and sexist
remarks and conduct by colleagues, opponents, litigants,
judges and court personnel. They perceive they have been
ignored and excluded, disparaged on the basis of gender
and report having been subjected to derogatory references
ranging from “little lady” to “bitch.” Some within larger
or medium-size law firms believe they have been denied
opportunities to develop clients that are afforded their
male colleagues; those outside sizable firms report more
difficulty transitioning into the profession. These percep-
tions are consistent with findings of an Indiana State Bar
Association survey a decade ago and reports from other
states that have studied the issue.

A. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Court

Participants’ Perceptions of Race and Gender Fairness in
the Courts, September 2002. See Appendix B at 6-8, 13-
14, 20-22 and 41-42.

B. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 9, 28, 30, 36, and 38-39.

C. Indiana State Bar Ass’n, Report of the Commission on
Women in the Profession (1991).

RACIAL ISSUES

While male minority lawyers rarely report that they are

faced with explicit disrespect by court personnel or oppos-

ing counsel, there are indications that they too are dispar-
aged on the basis of race by opponents, judges and court
personnel.

A. Cohenour, Vargus, Hutcherson, O’Brien and Riddles,
Indiana Judicial Officers’ Perceptions of Race and Gender
Fairness in the Courts, May 2002. See Appendix A at 17.

B. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Court
Participants’ Perceptions of Race and Gender Fairness in
the Courts, September 2002. See Appendix B at 8, 13-14,
22-23 and 42-44.

C. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 9, 29, 30 and 37.

COORDINATION EFFORTS
Although the Supreme Court, various judges, attorneys,
organizations and agencies within Indiana have supported
efforts promoting race and gender fairness in the courts
and legal system, e.g., amendment of Code of Judicial
Conduct to address race and gender bias, there appears to
be little or no coordination of efforts and no one entity
has been charged with the responsibility of leading or
coordinating such efforts. In many states, including New
York, Michigan, New Jersey and Utah, implementation
entities were established to coordinate efforts to promote
race and gender fairness issues in the courts and legal sys-
tem. In New York and Rhode Island, where 1986 surveys
on gender bias in the legal system revealed significant per-
ceptions of unfair treatment and implementation bodies
were named to implement recommendations, significant
improvements were noted in 2002 and 1998 respectively
when the issues were revisited.
A. Interviews and Observations
B. National Center for State Courts website.
C. New York State Judicial Committee on Women in the Courts,
Women in the Courts: A Work in Progress, April 2002.
D. Rhode Island Permanent Advisory Committee on Women
in the Courts, Gender Bias in the State Courts (1998).




RAce AND GENDER FAIRNESS COMMISSION

Commission

RECOMMENDATION ONE
That the Commission be renewed, with appropriate staff,
for another four years to oversee and implement the rec-
ommendations in the current report and issue another
report regarding the results of any further studies or inves-
tigations, progress toward implementation of recommen-
dations and status of race and gender fairness in Indianas
justice system no later than December 2004.

Purpose: To identify and remove barriers to full participation
in the legal system that lead to a perception of unfairness
based on gender, race and ethnicity and to coordinate efforts
to improve the legal system by promoting

holders in the justice system would meet to discuss imple-
mentation of the Recommendations and other efforts to pro-
mote gender, race and ethnic fairness in the courts, legal sys-
tem, government organizations and the profession.
Participants would be eligible for credit toward continuing
legal education or pro bono requirements where appropriate.
Alternatives: The Supreme Court, as opposed to the
Commission, could convene such a conclave or the
Commission could request that some other organization,
such as the State Bar Association or the Indiana Continuing
Legal Education Foundation or a law school, organize such a
meeting and cooperate with its efforts.

inclusion, diversity and understanding.
Implementation: The Supreme Court
should renew the Commission for at least
another four (4) years, supply appropriate
funding and staffing, either reappoint the
current commissioners or appoint successors,
and amend Administrative Rule 4 (C) to per-
mit the Commission to oversee and coordi-
nate efforts to implement the
Recommendations contained in this Report.
Alternatives: The Court could appoint a

Fiscal Impact: Minimal to moderate.

RECOMMENDATION THREE
That at least one hour of every program
on Applied Professionalism — the legal
education program required for every new
attorney — contain materials that pro-
mote awareness, understanding and sensi-
tivity to issues of racial, gender and ethnic
fairness to underscore that fairness and
equitable treatment is a foremost concern

separate body to oversee implementation and
coordination of these Recommendations.
Fiscal Impact: Moderate; budget could remain at present level.

RECOMMENDATION TWO

That a conclave be convened in 2004 consisting of repre-
sentatives of the judiciary, bar, law schools, bar associa-
tions, law enforcement, corrections and other entities who
have demonstrated an interest in race and gender issues in
the legal system to coordinate efforts for proper imple-
mentation of the Recommendations and fostering gender,
race and ethnic fairness in Indiana’s justice system.
Purpose: To coordinate efforts and foster discussion and
cooperation between interested parties to remove barriers to
full participation in the legal system that lead to a perception
of unfairness based on gender, race and ethnicity and to
coordinate efforts to improve the legal system by promoting
inclusion, diversity and understanding.

Implementation: The Commission shall convene a conclave
in 2004 regarding Gender, Race and Ethnic Fairness similar to
that convened by the court and law schools on legal educa-
tion in 1997. Representatives of interested parties and stake-

in the justice system of a just society.
Purpose: To promote an understanding among new attor-
neys that inclusiveness and diversity are valued in the legal
profession and that fairness and understanding of gender,
race and ethnicity issues are required in the justice system.
Implementation: The rules for the Commission on
Continuing Legal Education shall be amended to include a
requirement for such materials and the Commission on Race
and Gender Fairness or the body charged with implementing
these Recommendations shall develop standards and sug-
gested materials in cooperation with the Commission on
Continuing Education, the Women’s Committee of the State
Bar Association, the Committee for Racial Diversity in the
Legal Profession and other appropriate groups to provide
persons or groups sponsoring programs on Applied
Professionalism.
Alternatives: The Commission shall offer its services to CLE
providers and others interested in developing materials but
would not develop standards or materials itself.
Fiscal Impact: Minimal.




To promote an understanding and awareness that Inclusiveness and_diversity
are valued in the legal profession and that fairness and understanding of gender,
race and ethnicity issues are requwed in the justice system.

RECOMMENDATION FOUR

That at least one session of every educational meeting of
the Judicial Conference be devoted to promoting aware-
ness, understanding and sensitivity to issues of racial, gen-
der and ethnic fairness to underscore that fairness and
equitable treatment is a foremost concern in the justice
system of a just society.

Purpose: To promote an understanding and awareness
among the judiciary that inclusiveness and diversity are val-
ued in the legal profession and that fairness and understand-
ing of gender, race and ethnicity issues are required in the
justice system.

Implementation: The Commission on Race and Gender
Fairness or the body charged with implementing these
Recommendations shall work with the Indiana Judicial
Conference and Office of State Court Administration to
develop materials and programs to be presented at Judicial
Conference meetings.

Alternatives: The Commission shall offer its services to the
Judicial Conference to aid with materials and programs but
would not develop materials independently.

Fiscal Impact: Minimal.

RECOMMENDATION FIVE

That the Prosecuting Attorneys Council and the Public
Defender Council be encouraged to include one session of
programming a year promoting awareness, understanding
and sensitivity to issues of racial, gender and ethnic fair-
ness to underscore that fairness and equitable treatment is
a foremost concern in the justice system of a just society.
Purpose: To promote an understanding and awareness
among prosecutors and public defenders that inclusion and
diversity are valued in the legal profession and that fairness
and understanding of gender, race and ethnicity issues are
required in the justice system.

Implementation: The Commission on Race and Gender
Fairness or the body charged with implementing these
Recommendations shall work with the Prosecuting Attorneys
Council and the Public Defender Council to develop materials
and programs to be presented at their meetings.
Alternatives: The Commission shall offer its services to the
Prosecuting Attorneys Council and Public Defender Council
to aid with materials and programs but would not develop
materials independently.

Fiscal Impact: Minimal.

RECOMMENDATION SIX

That steps be taken to address issues of disrespect, incivili-
ty and disparagement of women and minorities, whether
real or perceived, and that mentoring programs be estab-
lished to assist with transitions into the profession.
Purpose: To remove barriers to full participation in the legal
system that lead to a perception of unfairness by persons
within the profession and to foster an atmosphere of respect,
professionalism and civility.

Implementation: The entity charged with implementing
these Recommendations should work with committees of the
state, local and minority bar associations in the state to inves-
tigate perceptions of unfairness and disparagement of
women and minorities in the profession and legal system and
develop appropriate strategies to address the issue. Judges
should be encouraged to monitor behavior in the courtroom
and the litigation setting and should intervene swiftly when
they become aware of inappropriate, disrespectful or dis-
paraging conduct toward women and minorities and should
refrain from engaging in or encouraging it. Bar associations
should be encouraged to address such issues in programs on
civility and ethics and should alert their members and griev-
ance committees that inappropriate, biased and disrespectful
conduct and language are not to be tolerated. Law firms and
bar associations should establish or expand mentoring pro-
grams whereby mentors are teamed with less experienced
lawyers and are charged with helping them address and over-
come such barriers.

Alternatives: The entity charged with overseeing imple-
mentation of these Recommendations could convene a
meeting of appropriate committees of the various bar asso-
ciations to address these concerns and then coordinate local
efforts during 2003.

Fiscal Impact: Minimal to moderate depending on whether
additional surveys or focus groups are needed to further
investigate the issue.

To remove barriers to full participation in
the legal system that lead to a perception of
unfairness by persons within the profession
and to foster an atmosphere of respect,
professionalism and civility.
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Makeup of the Profession

The Makeup of the Profession Subcommittee examined issues of race, ethnicity and gender primarily in legal education, private

law firms and the judiciary. No statistics were gathered concerning employment of attorneys by government or corporations. The
research reflects that the four law schools within Indiana have made significant strides toward enrolling women and minorities and
that Indiana statistics regarding gender in the profession are similar to many sets of national statistics. Statistical disparities do exist,
however, between the number of women judicial officers in Indiana and those nationally and between the number of minority

lawyers in law firms in Indiana and nationally.

LAW SCHOOL ENROLLMENTS
Although women and minorities appear to enroll in law
schools in Indiana in proportion to their representation in
the population and in line with national statistics and
their numbers are rising, African-American males appear
to be under-represented and minorities in general may be
graduating at lower rates than other students. Specifically:

accepted 44.4 percent of female applicants and 48.4 per-
cent of minority applicants. Another law school accepted
women and minority applicants within 1 percent of their
representation in the applicant pool.

Increases Noted: All four schools showed significant and
steady increases in the numbers of women and minorities
who had applied and were accepted over the past 10 to

General Demographics: 1n 2000, 51 per-
cent of the state’s population is female,
11.4 percent are racial or ethnic minorities,
including 8.8 percent African-American;
National Enrollments: In 2001, 49 per-
cent of law school students are women and
20.6 percent are racial or ethnic minorities;
Indiana Enrollments: In 2001, 44.4 per-
cent of law school students were women
and 14.8 percent were racial or ethnic
minorities. In three of the four law schools

15 years.
A. Statistics maintained by individual law
schools and provided to the Commission.

ATTORNEYS
Approximately 27.4 percent of attorneys in
Indiana in June 2002 were women as
opposed to 29.7 percent of the attorneys
nationally in 2001. The Indiana Clerk of
Courts, the keeper of the roll of attorneys,

in Indiana, female African-Americans

enroll at twice the rate of African-American males.

Minority law school enrollment in Indiana has doubled

between 1990 and 2001 and female enrollment increased

by approximately 20 percent. Minorities represented 10.2

percent of the 2001 law school graduates in Indiana.

A. U.S. Census Bureau, Table DP-1, Profile of Selected Social
Characteristics: 2000: Indiana.

B. American Bar Association Statistics from 1990 and 2001.

C. American Bar Association Statistics gathered from law
schools in Indiana in 2001.

ADMISSIONS

Women and minorities are admitted to the four law
schools in Indiana at rates roughly proportional to other
students.

General Admissions: Three of the four law schools in
Indiana reported that roughly 45.5 percent of all appli-
cants were admitted to their schools.

Specific Female/Minority Admissions: Two schools

does not, however, keep statistics as to the
ethnic or racial makeup of attorneys in the state.

A. American Bar Association Statistics for 2001.

B. Interview with Clerk of Court representative, June 2002.

LAW FIRMS

Indiana law firms employ minority lawyers at far lower rates
than firms nationally and at much lower rates than minori-
ties graduate from law schools within Indiana. Law firms in
Indiana employ women associates at a slightly higher rate
than firms nationally and at roughly the same rate that
women are enrolled in law schools in Indiana, but, with the
exception of Indianapolis firms, have fewer female partners
than firms in other parts of the country. Moreover, the
number of women and minority associates and partners
plummets when statistics from the three largest law firms in
the state are removed from the equation. Specifically:
Women Nationally: \WWomen comprised 15.6 percent of
law firm partners and 41.7 percent of law firm associates
in 2001.

Women in Indiana: Reports from 45 Indiana law firms

10




reveal that women comprised 13.3 percent of law firm
partners and 45.9 percent of law firm associates in 2001.
Minorities Nationally: Racial and ethnic minorities com-
prised 3.35 percent of law firm partners in 2001 and
12.86 percent of law firm associates.
Minorities in Indiana: Reports from 45 Indiana law firms
reveal that 1.7 percent of law firm partners were minori-
ties and 4.5 percent of law firm associates were minorities
in 2001. The three largest law firms in the state have all
the minority partners reported and 59.4 percent of the
minority associates.
Indianapolis: A sampling of Indianapolis law firms in
2001 revealed that 16.4 percent of partners were women
and 2.05 minorities; and 44.95 percent of associates were
women and 7.14 percent of associates were minorities.
A. National Association of Legal Placement Foundation,
Women and Attorneys of Color at Law Firms - 2001.
B. Compilation of data contained on forms submitted to three
law school placement offices in Indiana in the fall of 2001.
C. ABA Commission on Women in the Profession, Current
Glance of Women in the Law 2001.

OTHER LEGAL EMPLOYMENT

The Commission did not gather statistics as to demograph-

ics in government offices or legal service organizations

where women and minorities are generally employed at a

higher rate than in private law firms. Indiana courts do not

keep statistics on the race or gender of judicial law clerks.
Statistics were not gathered as to demographics in corpo-

rate legal departments in the state. Nationally, 12 percent of

the general counsel positions in Fortune 500 companies in

2002 were held by women.

A. ABA Commission on Women in the Profession, The

Unfinished Agenda: Women and the Legal Profession, 2001.

B. Interviews with state court administrators, June 2002.

C. ABA Snapshot of Women in the Law in the Year 2000.

D. Personal observations of Commission staff.

E. “Are We There Yet?” Corporate Counsel, May 20, 2002.

LAW SCHOOL FACULTIES

The four law schools in Indiana employ women and
minorities at roughly the rate as other law schools in the
nation and have increased those rates in recent years.
Specifically:

Indiana: In the fall of 2001, women comprised 32.7 per-
cent of full-time law faculty and 26.6 percent of part-time
faculty; minorities comprised 8.5 percent of full-time fac-
ulty and 4.2 percent of part-time.

Nationally: Women comprised 32 percent of law school
faculties; overall minority figures were unavailable.

Deanships: In the fall of 2002, two of the four law

schools in Indiana had women deans, albeit one on an

interim basis, as compared to 11 percent of the law

schools nationally having women deans in 2001.

A. American Bar Association Statistics gathered from law
schools in Indiana in 2001.

B. American Bar Association Statistics from 1990 and 2001.

C. ABA Commission on Women in the Profession, The
Unfinished Agenda: Women and the Legal Profession, 2001.

JUDICIARY
Women appear to be represented within the state judiciary
in similar proportion to the nation as a whole and the
state of New York but are not represented in the federal
judicial system at the same rate as women nationally.
Specifically:

Nationally: In 2002, women comprised 24 percent of the

judges on state courts of last resort and appellate courts.

Indiana: In 2002, women hold 19 percent of the seats on

the state supreme and appellate courts, 15 percent of all

state judgeships, most of which are elected, and 34.8 per-
cent of state magistrate and commissioner positions.

New York: In 2002, New York -- which like Indiana has a

mix of appointed and elected judges -- had women in 25

percent of all judicial positions, up from 11 percent in

1988, and in 18 percent of the elected judgeships.

Federal Judicial Officers: Nationally, 19.2 percent of fed-

eral district judges are women as is 28 percent of the federal

judicial department, which includes magistrate and bank-
ruptcy judges. In Indiana only one of the 10 federal district
judges is a woman as are two of 10 magistrate judges. One
of the district judges in Indiana is Hispanic, and none of
the seven bankruptcy judges is a woman or minority.

Minorities: Statistics are not maintained as to the race or

ethnicity of state court judges, but recent accounts report

the number of minority judges at about 3.8 percent,
mainly located in Lake and Marion counties. One federal
district judge in Indiana is an ethnic minority.

A. Indiana Judicial Center records.

B. ABA Commission on Women in the Profession, Current
Glance of Women in the Law 2001.

C. New York State Judicial Committee on Women in the
Courts, Women in the Courts: A Work in Progress, April
2002.

D. National Center for State Courts report.

E. “Few Women Lead Courts in Indiana,” Indianapolis Star,
August 19, 2002.

F. Federal district court records.
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RAce AND GENDER FAIRNESS COMMISSION

Makeup of the Profession

RECOMMENDATION ONE

That the four law schools within Indiana be encouraged to
continue their efforts in recruiting and retaining women
and minority students through existing programs in con-
nection with the judiciary and bar associations.

Purpose: To continue efforts to encourage diversity in the
legal professional which not only utilizes talents and experi-
ences of various segments of society but will eventually
counter perceptions of bias that undermine confidence in the
legal system and judicial branch of government.
Implementation: Programs such as the Indiana Conference
for Legal Education Opportunity (ICLEO), the

bar associations, women’s committees, etc., in seeking quali-
fied applicants to law school and persons for adjunct or part-
time faculty appointments. Additionally, a member of the
entity charged with implementing the Recommendations
should meet with appropriate persons at each of the four law
schools to discuss apparent disparities and present recruiting
and retention efforts.
Alternatives: The entity charged with overseeing implemen-
tation of these Recommendations could contact the deans of
the law schools to see whether the information is available
and whether the individual institutions would welcome any
assistance from the entity in their recruit-

American Bar Association’s Judicial Division
Standing Committee on Minorities in the
Judiciary and special summer admissions pro-
grams have assisted law schools in their
recruitment and retention efforts and have
increased the number of minority, low-income
and educationally disadvantaged students in
the law schools. Cooperation between the
judiciary, bar and academic institutions of this
kind should be continued.

Alternative: The body charged with imple-

ment, retention or review programs.
Fiscal Impact: Minimal.

RECOMMENDATION THREE
That further study be undertaken to explain
and address the statistical disparities in the
number of minority lawyers in law firms and
what appears to be an under-representation
of women at the partnership level. Regardless
of the result of such a study, law firms, the
judiciary and law schools should increase

menting these Recommendation could offer
assistance in coordinating efforts of existing institutions and
assist, if necessary, in recruiting additional personnel or stu-
dents to participate in existing programs.

Fiscal Impact: Minimal.

RECOMMENDATION TWO

That further information be obtained from the law
schools about their attempts to achieve proportionate rep-
resentation in minority enrollments and graduation rates
as well as proportional representation of women and
minority faculty.

Purpose: To discover the reason behind statistical disparities
and determine whether additional strategies would assist
existing efforts to provide equal opportunities for qualified
women and minorities who wish to enter the legal profession
and the legal academic community as well as providing role
models for those entering the legal profession.
Implementation: Law schools should be encouraged to
continue their present efforts, including recruiting at minority
job fairs and cooperation with programs such as ICLEO; they
should also be encouraged to seek the assistance of minority

contacts between law firms and minorities
and law firms should be encouraged to review their recruit-
ment, employment and evaluation practices for barriers to
recruitment and retention of women and minorities.
Purpose: To determine the reasons for the statistical dispari-
ties involving minority representation at all levels in law firms
and the female representation at the partnership level and to
determine what steps, if any, should be taken to address bar-
riers to participation and to encourage an environment where
law firms increase access for qualified women and minorities.
Implementation: First, a selection of a random but repre-
sentative sample of law firms should be interviewed in depth
by a subgroup of the entity charged with implementation of
the Recommendations to ascertain reasons for the statistical
disparity and to determine whether law firms are affirmatively
seeking to employ minority attorneys and what measures are
being taken to encourage their growth and success within
the firms. Second, law firms should be encouraged (1) to
review their recruitment, employment and evaluation prac-
tices for barriers to recruitment and retention of women and
minorities and make revisions where warranted; and (2) to
participate in minority job fairs and minority mentoring pro-
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To continue efforts to encourage diversity in the legal professional which not only utilizes
talents and experiences of various segments of society but will eventually counter perceptions
of bias that undermine confidence in the legal system and judicial branch of government.

grams that will put them in contact with more qualified
minority applicants. Third, the judiciary should (1) continue
its involvement in ICLEO and minority recruitment and should
consider seeking law firm participation in its minority recruit-
ment efforts and (2) continue efforts to recruit and place
minorities in judicial clerkships through such programs as the
Judicial Clerkship Program of the ABA Commission on Racial
and Ethnic Diversity and its Judicial Division because former
judicial clerks often move on to positions in law firms.
Alternatives: Instead of having the law firms review their
practices and make revisions on an ad hoc basis, the entity
charged with implementation of the Recommendations could
seek the assistance of the bar association’s labor and employ-
ment committee in providing sample policies and, in conjunc-
tion with law school placement directors, offer a workshop
on recruitment and retention of minorities and women in
multiple venues. Attorneys who assist in this project could
receive continuing legal education credit.

Fiscal Impact: Minimal; costs of workshop could be offset
by attendance fees.

RECOMMENDATION FOUR

That more comprehensive statistics be gathered or main-
tained to determine a more accurate picture of the demo-
graphic makeup of the legal profession and assist with
future strategies for inclusion of women and minorities in
the profession.

Purpose: To provide a more accurate view of the demo-
graphic makeup of the legal profession in Indiana and to
ascertain if additional steps should be taken to provide for
appropriate opportunities for women and minorities.
Implementation: The entity charged with overseeing imple-
mentation of these Recommendations should gather demo-
graphic statistics regarding employment of attorneys in gov-
ernment offices, including prosecutors and public defenders;
that the Indiana Judicial Center and Clerk of Court maintain
statistics on the race and ethnicity of judges and attorneys,
and that one of the court administration offices maintain sta-
tistics on the gender, race and ethnicity of judicial clerks
employed by the Supreme Court and Court of Appeals.
Alternatives: Instead of maintaining the statistics in perpetu-
ity, the demographic statistics of attorneys, judges and law
clerks could be kept for a year or two to allow interested parties
to determine if the effort of keeping the statistics is worthwhile.
Fiscal Impact: Minimal.

RECOMMENDATION FIVE

That surveys be developed to determine whether the sta-
tistical disparities involving the number of women in the
judiciary and at partnership level in law firms is related to
their time out of law school or other factors.

Purpose: To determine if the statistical disparities that exist and
may give rise to a perception of unfairness are traceable to years
of involvement in the legal profession as opposed to other fac-
tors. If the disparities can be explained by years out of law
school as opposed to other factors, then the perception can be
addressed; if not, then other strategies may be warranted.
Implementation: The entity charged with overseeing
implementation of these Recommendations should contract
with an independent survey organization such as the
Indiana University Public Opinion Laboratory to develop a
survey and strategy.

Alternatives: The entity charged with overseeing implemen-
tation of these Recommendations could attempt to develop a
survey itself and send it to representative samples and
attempt to interpret the data.

Fiscal Impact: Varies depending on the method chosen but
neither would be high.

RECOMMENDATION SIX

That law schools be encouraged to continue their efforts
to recruit qualified minorities and women faculty with the
goal of at least obtaining faculty representation reflecting
the minority and female enrollment in their institutions.
Purpose: To provide equal opportunities in the legal academic
community for qualified women and minorities as well as pro-
viding role models for those entering the legal profession.
Implementation: Law schools should be encouraged to
continue their present efforts, including recruiting at minority
job fairs; they should also be encouraged to seek the assis-
tance of minority bar associations, women’s committees, etc.,
in seeking qualified persons for adjunct or part-time faculty
appointments.
Alternatives: The entity charged with overseeing imple-
mentation of these Recommendations could contact the
deans of the law schools to see if assistance in finding quali-
fied persons would be welcome. If so, the entity could notify
appropriate sources and coordinate efforts.

Fiscal Impact: Minimal.
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RAce AND GENDER FAIRNESS COMMISSION

Language & Cultural Barriers

The Language and Cultural Barriers Subcommittee examined issues of language and cultural barriers in the legal system, includ-

ing issues that newcomers to the United States and persons with limited English proficiency face with law enforcement and the cor-

rectional system. The public hearings, surveys and focus groups revealed that judges, attorneys, court employees and court users were

all aware of barriers to participation in the legal system traceable to language and/or cultural barriers. While many courts were

attempting to reduce those barriers through use of interpreters, the present system can be improved. Early reports on the issues faced

by those with limited English proficiency gave rise to Interim Recommendations regarding the use of interpreters in Indiana courts.

POPULATION DATA
A growing number of Hoosiers speak languages other than
English at home and report that they speak English less
than “very well.” The 2000 U.S. Census reported that
more than 362,000 persons over age 5 in Indiana or 6.4
percent of the population spoke languages other than
English in their homes and 40 percent of them reported

and 10 times during that time period, 4.9 percent had
used interpreters more than 100 times. Attorneys and
court personnel surveyed confirmed the need for and use
of interpreters.
A. Cohenour, Vargus, Hutcherson, O’Brien and Riddles,
Indiana Judicial Officers’ Perceptions of Race and Gender
Fairness in the Courts, May 2002. See

that they speak English less than well.
Approximately half speak Spanish at home
and 45 percent report that they speak
English “less than well.” More than
186,000 residents of Indiana over age 5 or
3.1 percent of the population were born
outside the U.S. and more than half
entered the country after 1990. Moreover,
while the total population of Indiana was
projected to increase by about 8.2 percent
between 2000 and 2025, the Hispanic

Appendix A at 5.

B. Cohenour, Vargus, Hutcherson, O’Brien
and Riddles, Court Participants’
Perceptions of Race and Gender Fairness
in the Courts, September 2002. See
Appendix B at 5, 11-12, 18-19, 27-28,
34-35, and 38-39.

LANGUAGE RANGE
By far the most common language where
interpreters were required was Spanish with

population is expected to increase at a rate

of approximately 73.6 percent.

A. U.S. Census Bureau, QT-PL. Race, Hispanic or Latino, and
Age: 2000, Indiana.

B. U.S. Census Bureau, Table DP-2, Profile of Selected Social
Characteristics: 2000, Indiana.

C. U.S. Census Population Projections compiled in 1996,
Projected State Populations by Sex, Race and Hispanic
Origin, Series A.

INTERPRETER USE
Judges throughout Indiana have used translation services
for non-English speakers in the courtroom. Of the 247
judges who responded to a survey commissioned by the
Commission on Racial and Gender Fairness, 90.3 percent
reported having used translators for non-English speakers
in their courtrooms with in past five years and 89.5
percent had used an interpreter in the past six months.
Although 54.7 percent had used interpreters between one

84.6 percent of the judges reporting they
had used Spanish interpreters. Other languages where
interpreters were used included Vietnamese (10.1 percent),
Chinese (9.7 percent) and Russian (6.1 percent). Surveys
of attorneys and court personnel revealed that courtroom
interpreters also had been used for Polish, German,
Japanese, Korean, Arabic, French, Greek, Ethiopian,
Punjabi, Croatian, Serbian, Lithuanian, Macedonian,
Czech, Thai, Burmese, Tongan and Rumanian.

A. Cohenour, Vargus, Hutcherson, O’Brien and Riddles,
Indiana Judicial Officers’ Perceptions of Race and Gender
Fairness in the Courts, May 2002. See Appendix A at 7.

B. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Court
Participants’ Perceptions of Race and Gender Fairness in
the Courts, September 2002. See Appendix B at 5, 11-12,
18-19, 27-28, 34-35 and 38-39.

PROFICIENCY PROBLEMS
Despite the use of interpreters in some judicial
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proceedings, attorneys, court personnel and court users
believe that persons who are not fluent in English are at a
disadvantage in dealing with law enforcement personnel,
the judicial system and the correctional system. They
claim that non-English speakers are arrested
disproportionately, are treated less favorably during at the
pretrial stage and in court because of language and cultural
differences and are rarely explained the consequences of
plea bargains. Once in the correctional system, lack of
English proficiency prevents full participation in
rehabilitive programs. Newcomers to the United States
who are not proficient in English are also victimized by
persons who speak their language and provide incomplete
or erroneous legal advice.
A. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 6 and16.
B. 2001 Community Forum Report. See Appendix D at 2-4.
C. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Court
Participants’ Perceptions of Race and Gender Fairness in the
Courts, September 2002. See Appendix B at 5 and 25.

STANDARDS LACKING
Although all agreed that interpreters must be fluent in
English and the interpreted language to work in the
courts, a majority of the judges surveyed (66.4 percent)
indicated they lacked minimum standards to verify
credentials. Such standards and procedures as exist lacked
uniformity. Attorneys and others familiar with the courts
expressed concern that interpreters misinterpreted
testimony, paraphrased instead of translated or included
inappropriate commentary instead of merely translating.
A. Cohenour, Vargus, Hutcherson, O’Brien and Riddles,
Indiana Judicial Officers’ Perceptions of Race and Gender
Fairness in the Courts, May 2002. See Appendix A at 7.
B. 2001 Community Forum Report. See Appendix D at 2-4.
C. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Court
Participants’ Perceptions of Race and Gender Fairness in
the Courts, September 2002. See Appendix B at 38-39.
D. Observations of Commission members.

CURRENT PRACTICES
While a few courts in Indiana have Spanish-language
interpreters under contract and schedule hearings for
Spanish-speaking defendants during regular courtroom
hours when the interpreters are available, interpreter
availability was an issue. Judges reported that they
postpone proceedings until interpreters were available and
have allowed family members, friends, bilingual counsel
and court personnel to interpret. Courts have used outside

services, churches, police and a variety of agencies to

provide interpreters. Anecdotal references suggest that

smaller counties and languages other than Spanish present
particular problems when interpreters are needed.

Attorneys, court personnel and court users have expressed

dissatisfaction with the current system even in larger

counties, however, because of scheduling issues,
competency and availability.

A. Cohenour, Vargus, Hutcherson, O’Brien and Riddles,
Indiana Judicial Officers’ Perceptions of Race and Gender
Fairness in the Courts, May 2002. See Appendix A at 7.

B. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 6, 16, 35 and 37.

C. 2001 Community Forum Report. See Appendix D at 2-4.

D. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Court
Participants’ Perceptions of Race and Gender Fairness in
the Courts, September 2002. See Appendix B at 27-28.

E. Observations of Commission members.

DIFFERENT CONCERNS
Cultural and status issues also appear to give rise to
concerns involving non-citizens and other newcomers. For
example, certain conduct that is acceptable or at least legal
in other cultures may result in criminal charges or
incarceration or other risks in the United States; socio-
economic or cultural differences may put newcomers at a
disadvantage in matters as diverse as bail and child welfare,
and Indiana law enforcement and court personnel are often
unaware and fail to comply with international treaties.
Moreover, linguistic and cultural minorities often perceive
that judges and law enforcement personnel lack knowledge
of or are insensitive to their background and cultures.
A. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 37.
B. 2001 Community Forum Report. See Appendix D at 2-4.
C. Observations of Commission members.

OTHER JURISDICTIONS
Twenty-five other states -- including Kentucky, Illinois
and Michigan -- are members of the State Court
Interpreter Certification Consortium, a program
developed in 1995 administered by the National Center
for State Courts. The Consortium develops court
interpreter proficiency tests, makes the tests available to
member states and regulates their use. The Consortium
has developed 11 different tests for languages, including
those most often encountered by the Indiana judiciary.
A. FAQ for the Consortium for Court Interpreter Certification,
National Center for State Courts.
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RACE AND GENDER FAIRNESS COMMISSION

Recommendations

RECOMMENDATION ONE

That the Interim Recommendation regarding certified
court interpreters forwarded to the Supreme Court in June
2002 and partly adopted by Order of August 30, 2002,
[See Appendix E.] be fully implemented in order to allow
Indiana residents who lack English proficiency to fully
participate within the judicial system.

Purpose: Justice cannot be dispensed nor barriers to
participation be lowered without all participants being able to
communicate with one another. To the extent that lack of
language proficiency prevents communication and fosters

interpreters or, alternatively, adoption of a partial
reimbursement system similar to that used in providing
counsel in death penalty cases [deferred pending further
examination of fiscal concerns];

« establishing a mandatory training and orientation pro-
gram for court interpreters [approved in principle; imple-
mentation depends on fiscal concerns];

= adopting the testing methods of the Consortium as set
out in the Interim Recommendations [approved in principle;

mistrust and misunderstanding, adoption of
a certified interpreter program promotes the
administration of justice and full access to
the Indiana legal system.

Implementation: The Supreme Court, by
ordering that Indiana join the State Court
Interpreter Certification Consortium adminis-
tered by the National Center of State Courts,
has taken the first step toward implementing

Recommendation One. Other preliminary

awaits Advisory Board participation];

* maintaining of a list of certified interpreters
by the Division of State Court Administration
[approved];

= encouraging the development of programs
at post-secondary academic institutions with-
in the state to prepare individuals to qualify
as certified interpreters [*“appears promising,”

steps toward implementation as set out in the Interim
Recommendations [and Court action] include:

« instituting a certification program, initially for Spanish
interpreters who would be used in cases where criminal
defendants or civil litigants have a constitutional or statuto-
ry right to counsel [adopted];

 establishing a full-time presence in the Division of State
Court Administration and an Advisory Board to oversee and
implement court interpreter services [adopted];

» adopting a Code of Ethics for interpreters [approved in
principle];

= adopting certification standards in keeping with those set
out by the national Consortium [approved in principle;
awaits Advisory Board participation];

= approving a standard pay scale for all certified interpreters
[deferred pending further examination of fiscal concerns];

= adopting a centralized method of state funding of
interpreter services so that trial courts can hire certified

but action awaits implementation of other Interim
Recommendations].

Once a certification program is established and funding issues
are resolved, the Commission urges that an order issue that
only certified interpreters be used in languages where state
certification is available to insure that only fully qualified inter-
preters are used.

Alternative: Although centralized state funding of inter-
preter services at the trial level is preferable, adoption of a
partial reimbursement system for trial courts, similar to that
used in providing counsel in death penalty cases, would be
acceptable if necessary.

Fiscal Impact: Cost of interpreter services is unknown at
present and dependent on level of use by trial courts, but
may be significant. In contrast, costs of administration of the
certification program would be relatively small and may be
offset initially by startup grants with administrative costs
eventually being covered in large part by licensure fees.

RECOMMENDATION TWO
That procedures be established to monitor the use of all
foreign-language interpreters within the judicial system
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Justice cannot be dispensed nor barriers to participation be lowered
without all participants being able to COMMunNIcate with one another

and that standards be adopted to govern the conduct of
interpreters in judicial proceedings in order to assure pro-
fessionalism and quality.

Purpose: Monitoring and record-keeping would provide
information to be used to project future needs, prevent abus-
es and encourage consistency of proper practice among the
trial courts throughout the state.

Implementation: The Division of State Court Administration
should develop two standardized forms that would be provid-
ed to all trial courts in the state no later than June 2003.
Within 30 days after the forms are received, trial courts
should be required to keep track of every use of an inter-
preter at every proceeding on Form A and require that any
interpreter who appears in a judicial proceeding complete and
submit Form B. Form A will be used to record language inter-
preted, the type of proceeding, the number of hours and
hourly rate paid. Form B will require the interpreter to list his
or her qualifications, including any post-secondary education
or formal training and experience. The completed forms will
be submitted to the Division of State Court Administration
quarterly and would eventually be kept by an Interpreter
Program Office, should one be established.

Trial courts should maintain lists of interpreter panels and
refrain from giving any one or two persons monopolies on
interpreter contracts; the Division of State Court Administration
or an Interpreter Program Office should supplement such lists
periodically. The Division or Program Office should also serve
as a repository for complaints concerning ethical violations by
interpreters or other para-professional misconduct and shall
inform appropriate authorities of such complaints.

All interpreters should be required, as a condition of working
within the legal system, (1) to conduct themselves in accor-
dance with the ethical standards set out in the Interim
Recommendations, (2) to refrain from engaging in the unau-
thorized practice of law, (3) to refrain from recommending spe-
cific attorneys, bail bondsmen, etc. (4) to refrain from accepting
payments from more than one source for services rendered and
(5) to maintain confidentiality. Before participating in judicial
proceedings, each interpreter shall take an oath that s/he is
aware of the standards and agrees to abide by them.
Alternatives: Instead of universal implementation of data
collection and use of Form A, a pilot program could be estab-
lished whereby data would be collected from a representative
sample of counties for a two-year period and then used dur-
ing a future implementation phase to set standards that would
be put in place for use throughout the state. Or implementa-

tion could be rolled out county-by-county either by the overall
size of the county or by the percentage of foreign-born in
each county as determined by Census Bureau figures.

Fiscal impact: Minimal.

RECOMMENDATION THREE

That a system be developed whereby accurate, uniform
information on the legal system can be readily provided
to and accessed by persons who are not proficient in
English. Information advising persons of their basic
rights and responsibilities under Indiana and U.S. law
should be developed and made accessible through the
Web and in brochures translated into the 10 languages,
other than English, used most commonly in Indiana.
Brochures would be made available through public
libraries, schools, churches and community centers; and
court personnel, judges and law enforcement personnel
would be encouraged to access the information contained
on the Website and provide it to persons whose English
proficiency is doubtful.

Purpose: Standardized information in languages other than
English may address some of the misconceptions about the
U.S. legal system to reduce perceptions of bias and encour-
age understanding and can be made readily available to a
wide variety of persons through the use of technology.
Implementation: Two templates in English should be devel-
oped by the Commission or body charged with overseeing
the implementation of these Recommendations in coordina-
tion with the Pro Se Advisory Committee, one addressing
criminal law and one civil law including landlord/tenant,
domestic relations and small claim practice. The templates
should concisely, accurately and clearly address the basics of
the U.S. legal system and individual rights and responsibilities.
Those templates should be translated by professionals into
the 10 languages, other than English, most commonly used
in Indiana and made available on a Web page and in
brochure form. Court personnel, judges and law enforce-
ment should be encouraged to provide such information to
persons whose English proficiency is doubtful; schools and
government bodies should be encouraged to provide links to
the Web page on their Web sites, and brochures containing
either the actual information or referencing the availability of
the information should be made available through public
libraries, schools, churches and community centers.
Alternatives: Responsibility for implementing this Project
could be assigned to some body other than that ultimately
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charged with implementation of the Commission
Recommendations. For example, implementation could be
assigned to the Division of State Court Administration,
merged with the mission of the Pro Se Advisory Commission
or undertaken by private agencies such as a bar association
committee or legal aid provider. Additionally, although it
appears to be preferable to have the translations prepared
simultaneously and provided as a package, translations could
be done in order of use with the information be made avail-
able first in Spanish, then in Vietnamese, then, in Chinese,
Russian, etc.

Fiscal Impact: Relatively minimal; because of the novelty and
scope of this Recommendation, it is possible that grant
money could be obtained to fund this Project.

RECOMMENDATION FOUR

That law enforcement and prosecutors’ offices in Indiana
be encouraged to comply with international treaties
regarding notification to foreign consulates when foreign
nationals are arrested or detained.

Purpose: To facilitate compliance with international law and
provide appropriate assistance to persons unfamiliar with the
U.S. legal system.

Implementation: The entity charged with overseeing imple-
mentation of these Recommendations should coordinate with

the Indiana Sheriff’s Association and the Prosecuting
Attorneys Council to insure that every sheriff and chief of
police has a copy of the most recent version of the Consular
Notification and Access booklet published by the U.S.
Department of State and then coordinate training for sheriffs,
police and prosecutors to insure compliance with consular
access treaty obligations.

Alternatives: Instead of providing copies of the booklet, the
body overseeing implementation of the Recommendations
could alert appropriate entities of the availability of the docu-
ment by furnishing the address and Website where copies
can be obtained.

Fiscal Impact: Minimal.

RECOMMENDATION FIVE

That attorneys involved in the criminal justice system be
advised of the potential immigration consequences of
arrest, detention and convictions so that they may better
advise their clients and make more informed decisions
when non-U.S. citizens have occasion to interact with the
criminal justice system.

Purpose: In order to reduce misconceptions and reduce per-
ceptions of unfairness that arise when non-citizens are
detained, arrested or convicted of crimes, both the attorneys
who represent individuals and those who prosecute them
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should be aware of the immigration consequences of such
actions and the consequences that may flow from plea bar-
gains. Defense attorneys, in particular, must be made aware
of immigration consequences, so that they may more accu-
rately advise their clients of the ramification of certain actions.
Implementation: The entity charged with overseeing imple-
mentation of these Recommendations should coordinate with
the Prosecuting Attorneys Council, the Public Defender
Council, the American Immigration Lawyers Association, the
Indiana Continuing Legal Education Foundation and bar asso-
ciations to provide training to prosecutors, criminal defense
attorneys and others regarding the rights of non-citizens and
the immigration consequences of criminal convictions.
Alternatives: Rather than coordinating training efforts, the
entity charged with overseeing implementation of these
Recommendations could alert the various organizations of the
perceived need for such training and encourage it to occur.
Fiscal Impact: Minimal.

RECOMMENDATION SIX
That the Department of Correction be encouraged to
institute language proficiency programs within the penal
system and that legislation be adopted to allow persons
with limited English proficiency who successfully com-
plete such programs to obtain credit time in proportion to
existing credit time programs linked to education.
Purpose: To the extent that educational programs in correc-
tional facilities linked to credit time are intended to provide

inmates with skills that may lead to successful rehabilitation,
English language proficiency would help provide skills that
would increase understanding of the U.S. legal system and
reduce recidivism.

Implementation: The entity charged with overseeing imple-
mentation of these Recommendations should coordinate with
the Department of Correction to establish such programs,
preferably with the inclusion of components which also
expose the students to accurate information about their
responsibilities under the U.S. and state legal system, and
could support the passage of appropriate legislation to
encourage such programs. The materials developed in
Recommendation Three, supra, could assist in the information
component of this Recommendation.

Alternatives. Rather than coordinating efforts, the entity
charged with overseeing implementation of these
Recommendations could alert the various organizations of the
perceived need for such programs and encourage its fruition.
Fiscal Impact: Minimal.

CONCURRENCES
The Language and Cultural Barrier Subcommittee specifi-
cally concurs in Recommendations Two and Four of the
Criminal and Juvenile Justice Subcommittee regarding a
review and possible revision of bail criteria and education-
al programming.

Interim Recommendations About

THE PEOPLE SPOKE...and the Commission on Race and Gender Fairness and the Supreme Court listened,
taking the first steps to tear down the Ianguage barrier to participating in the legal system.

During the seven Community Forums in 2001, participants highlighted language issues as a barrier to par-

ticipation. The problems faced by the growing number persons in Indiana with limited English skills who come

in contact with the courts was echoed in surveys and focus groups. The Commission considered the issue of

sufficient urgency to merit attention before the Findings and Recommendations contained in this Report were

tendered and, therefore, proffered Interim Recommendations to the Supreme Court in June 2002.

Building on work done by the Consortium for State Court Interpreter Certification and other states, includ-

ing Delaware, Minnesota, New Jersey, Oregon and Washington, the Commission devised a plan of action that

was approved in part in August 2002. Indiana has now joined the Consortium and is devising a plan to meet

the needs of the non-English speaking population through a certified interpreter program that will provide
quality and consistency in fostering understanding and communication within the legal

system and during judicial proceedings.




RAce AND GENDER FAIRNESS COMMISSION

Criminal & Juvenile Justice

The Criminal and Juvenile Justice Subcommittee examined effects of race, ethnicity and gender in the criminal justice and cor-
rectional system. In doing so, the subcommittee focused on information reflecting perceptions gathered in public forums, surveys
and focus groups, and on statistics kept by government agencies regarding the correctional system. Little demographic data, how-
ever, was available on the treatment of persons in the courts. The hearings, surveys and focus groups revealed that participants per-
ceived that racial and ethnic minorities were treated more harshly in the criminal justice system than non-minorities and that women
often received more favorable treatment than men, but few statistics exist to test those perceptions. Statistical disparities were
found, however, in demographic information reflecting incarceration and probation.

POPULATION DATA
The 2000 U.S. Census reported that more than 2,982,000
women live in Indiana making up 51 percent of the state’s
population. Approximately 774,000 residents (male and
female) or 11.4 percent are racial minorities (black,
American Indian, Asian, Pacific Islander) and more than
214,500 or 3.5 percent are Hispanic or Latino. More than
186,000 residents or 3.1 percent of the

A. Observations of Commission members.
B. 2001 Community Forum Report. See Appendix D at 3.

HARSHER TREATMENT
A perception exists with court employees, court users and
attorneys that ethnic and racial minorities are treated more
harshly by the criminal justice system in many respects
including arrests, bail, crimes charged and

total population were foreign-born and
more than half of them entered the United
States between 1990 and 2000.
Approximately 77,500 of the foreign-born
or 41.5 percent of those born outside the
U.S. were born in Latin America.
Moreover, while the total population of
Indiana was projected to increase by about
8.2 percent between 2000 and 2025, the
Hispanic population is expected to increase

sentencing and that women are treated
favorably by the system. Statistics are not
maintained, however, as to the demograph-
ics of adult arrests, bail, charged crimes or
sentencing that would allow testing of the
perceptions. Demographic statistics are
reported for juvenile proceedings, however,
and showed that 27.2 percent of juvenile
delinquency cases filed in 2001 involved

at a rate of approximately 73.6 percent and the black pop-

ulation was expected to increase at a rate of 22.5 percent.

A. U.S. Census Bureau, QT-PL. Race, Hispanic or Latino, and
Age: 2000, Indiana.

B. U.S. Census Bureau, Table DP-1, Profile of Selected Social
Characteristics: 2000, Indiana.

C. U.S. Census Bureau, Table DP-2, Profile of Selected Social
Characteristics: 2000, Indiana.

D. U.S. Census Population Projections compiled in 1996,
Projected State Populations by Sex, Race and Hispanic
Origin, Series A.

CRIMINAL BEHAVIOR
Attorneys representing persons new to the United States
report that many of their clients have been arrested or incar-
cerated in connection with behaviors that do not have penal
consequences in the clients’ countries of origin. Some of
these behaviors include domestic battery, driving without a
license or without insurance and public intoxication.

African-Americans, 3.6 percent involved

Hispanics and 26.8 involved females.

A. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 6, 7, 13, 16, 17, 19, 21, 22, 34, 35
and 36.

B. 2001 Community Forum Report. See Appendix D at 2-4.

C. Observations of Commissioners.

D. 2001 Indiana Judicial Service Report, Probation Report,
Juvenile Delinquency filed cases.

E. Interviews in June 2002 with the Judicial Conference and
Criminal Justice Institute.

BAIL CRITERIA
Bail criteria, especially involving “length and character of
residence,” is thought to have a disparate impact on racial
and ethnic minorities who because of socio-demographic
and economic concerns are more likely to rent than own
their residences. Anecdotal evidence suggests that
minorities are often refused bail or, because of disparities
in home ownership, bail is often set at higher levels for
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minorities who are then held in custody because they are

unable to afford bail.

A. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 3.

B. Observations of Commissioners.

PRISON POPULATIONS
Within the correctional system, both nationally and with-
in Indiana, African-American adults are incarcerated in the
prisons and jails disproportionately to their population fig-
ures. For example, in December 1997, the last date for
which U.S. Dept. of Justice statistics were available, more
than 590,000 of the more the 1.2 million prisoners under
state or federal jurisdiction or 47.6 percent were African-
American but African-Americans they made up only 7.7
percent of the general population. Similarly, 35.7 percent
of inmates in jails nationally in June 1999, the last date
for which U.S. Dept. of Justice statistics were available,
were African-American. During those same time periods,
in Indiana, 43 percent of the almost 18,000 persons
imprisoned in state institutions were African-American
and 24.3 percent of the 12,787 inmates in jails within
Indiana were African-American despite that community
constituting only 8.8 percent of the state’s population dur-
ing the 2000 Census.
A. Bureau of Justice Statistics, Correctional Populations of the
United States, 1997, reported in May 2001, Table 5.6.
B. Bureau of Justice Statistics, Census of Jails, 1999,
Appendix Table 9.
C. U.S. Census Bureau, Profile of General Demographic
Characteristics, 2000, Table DP-1.

PROBATION QUESTIONS
Perceptions exist that males who are racial and ethnic
minorities receive probation less frequently than similarly
situated male Caucasians or females. National statistics
showed that, in December 1997, African-Americans
made up 49 percent of adult prisoners but were only 34
percent of adults on probation. Similar perceptions of dis-
parate treatment were expressed as to sentences and
charged offenses as well. While Indiana statistics were not
available on either issue, Department of Correction statis-
tics for July 2002 showed that African-Americans made up
56 percent of those serving sentences for Class A felonies;
44 percent for Class B felonies, 35 percent for Class C
felonies and 31 percent for Class D felonies.

A. 2001 Community Forum Report. See Appendix D at 4.

B. Observations by Commissioners.

C. Bureau of Justice Statistics, Probation in 1997, reported in

May 2001, Table 3.8 Adults on probation by race.
D. Bureau of Justice Statistics, Correctional Populations in the
United States, 1997, reported in May 2001, at pp. iii & iv
E. Indiana Department of Corrections data.

DRUG-RELATED OFFENSES
One of the common issues raised in focus groups was that
the sentencing structure and offense classification system
over-classified drug-related offenses and resulted in dispro-
portionate incarceration of minorities and females.
Though statistics were not available on this precise issue,
the statistics that do exist reveal that the percentage of
African-Americans increases with the classification of the
committing offense. For example, 56 percent of those in
Dept. of Correction custody in July 2002 were serving
sentences for Class A felonies; 44 percent for Class B
felonies, 35 percent for Class C felonies and 31 percent
for Class D felonies. Approximately 20.4 percent of all
committing offenses in 2001, regardless of class, involved
drug offenses. Moreover, 28.4 percent of females in DOC
custody in 2001 were serving time for drug offenses. And
the most common felony classification for all offenders
was Class B felonies, the most common offense being
Dealing in Cocaine or Narcotic Drugs.
A. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 6, 8, 19, 20, 21, 27, 33 and 35.
B. Indiana Department of Correction, Annual Report 2001,
pp. 16-17.
C. Indiana Department of Correction data.

POST-SENTENCING ISSUES
Questions also arose regarding how racial and ethnic
minorities were treated post-sentencing. Common issues
had to do with assignment within institutions, especially
because assignments and classification affect credit-classifi-
cations and release dates; the racial and ethnic makeup of
correctional officers, and probation. Demographic statis-
tics were not available as to assignments and classification
once imprisoned. Statistics for July 2002 revealed that,
although 39.2 percent of the inmates were African-
American, only 16.5 percent of the correctional officers
were. Similarly, where 2.8 percent of the inmates were
Hispanic, only 1.2 percent of the correctional officers were.
A. 2001 Community Forum Report. See Appendix D at 4.

B. Observations by Commissioners.

C. Indiana Department of Correction data.

D. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 8, 11, 15, 22
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RAce AND GENDER FAIRNESS COMMISSION

Criminal & Juvenile Justice

RECOMMENDATION ONE
That a Blue Ribbon Panel be convened with representa-
tion from all branches and levels of government, ethnic
and racial communities, including academics, law enforce-
ment and medical and mental health professionals to
review the sentencing structure and offense classifications
that appear to have a disparate impact on ethnic minori-
ties and females. The Panel should consider whether
changes in the current system are warranted and, if so,
should suggest modifications in the classification of offens-
es and range of sentences that could result in possible leg-
islation in 2004.

Purpose: To respond to a widely voiced concern by partici-
pants of surveys, focus groups and public

be related to the purposes of bail, those factors in particular
need to be better explained to the general public.
Purpose: To reduce unnecessary burdens that create
inequities in the criminal justice system and fuel resentment
and perceptions of bias. If such inequities exist and are unre-
lated to public safety and appearance at trial, modification of
the actual statute or its application would reduce perceptions
of unfairness and have practical benefits both for defendants
and their families and for law enforcement struggling with
the need to house pre-trial detainees.
Implementation: First, further study is warranted to deter-
mine how judicial officers and/or bail commissioners are inter-
preting the statutory criteria. A survey should be made of
courts within the 10 counties in Indiana

forums that the current system of classifying
criminal offenses over-classifies and over-sen-
tences drug offenses, as compared for exam-
ple to crimes involving bodily injury, and has
a devastating impact on women and minori-
ties as well as undermining confidence in the
judicial system.

Implementation: The Blue Ribbon Panel
should be convened early in 2003 and
charged with reporting their findings and
conclusions to the entity charged with imple-

showing the highest number of minorities in
the 2000 Census as to how the statutory cri-
teria for bail are interpreted. Any inconsis-
tencies that arise between or within counties,
especially criteria related to housing and
source of funds, should be addressed to
counter suggestions of unfairness. To the
extent concerns about disparate impact on
minorities can be addressed without eroding
the purpose of the statutory criteria, judicial

officers and bail commissioners should be

menting these Recommendations by year

end. The Panel or implementation panel should consult with
both correctional personnel and legislators to determine if
changes are warranted and feasible.

Alternatives: Delay convening the Blue Ribbon Panel until at
least preliminary data is received from the data collection
project referred to in Recommendation Five.

Fiscal impact: Minimal; revision of offense classifications
and sentencing ranges would ultimately result in cost savings

for the State.

RECOMMENDATION TWO
That bail criteria be reviewed for factors that unnecessarily
burden racial and ethnic minorities. To the extent that the
current system inadvertently places minorities at a disadvan-
tage because of cultural or socioeconomic factors unrelated
to the purpose of bail, changes to the legislative criteria or
the manner in which they are applied should be proposed.
To the extent that the burdensome factors are determined to

encouraged to reduce the burdens through
application and interpretation of the criteria. To the extent
statutory changes are deemed warranted or necessary, the
entity charged with implementing these recommendations
should consult with legislative sources to determine what
changes, if any, are feasible. The survey should be undertak-
en in 2003 with recommendations as to application made
within the year and legislative changes, if any, proposed in
time to find sponsorship for 2004.
Alternatives: Responsibility for implementing this project
could be assigned to some body other than that ultimately
charged with implementation of the Commission
Recommendations. For example, implementation could be
assigned to the Division of State Court Administration or
assistance from academic institutions or bar associations
could be sought. Also, the number of counties surveyed
could be expanded or contracted. Implementation of this
recommendation could be postponed until at least prelimi-
nary data is received from the data collection project
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Attorneys representing persons new to the United States report that many of their clients
have been arrested or incarcerated in connection with behaviors that 0 NOT have
penal CONSEQUENCES in their countries of origin.

referred to in Recommendation Five.
Fiscal Impact: Relatively minimal; adoption of changes
would ultimately result in cost-savings for counties.

RECOMMENDATION THREE

That bar associations, prosecutors, public defenders and law
enforcement be encouraged to educate the public about the
difference between the functions of the judiciary, attorneys
and law enforcement in the criminal justice system.
Purpose: To combat misperceptions that exist outside the
legal community as to the roles of persons within the criminal
justice system and reduce confusion and hostility that stem
from those misconceptions.

Implementation: The entity charged with overseeing imple-
mentation of these Recommendations should coordinate with
the Indiana Sheriff’s Association and the Prosecuting
Attorneys Council, Public Defender Council and bar associa-
tions to create educational programs and brochures that
would be offered to and distributed in schools, libraries, com-
munity centers and courthouses that explain the differences
in roles and separate functions carried out by those in the
criminal justice system.

Alternatives: Instead of immediately pursuing this on a
statewide basis, the programs and brochures could first be
introduced in more populated counties where local bar asso-
ciations are active and then reassessed for effectiveness.
Fiscal Impact: Minimal and grants might be available to
underwrite the costs.

RECOMMENDATION FOUR
That educators, attorneys and others with ties to ethnic
and immigrant communities be encouraged to develop
curricula that can be used in middle schools, churches,
community centers and English as a Second Language
classes that would inform newcomers to the United States
of cultural differences and behaviors that are tolerated in
countries of origins, such as domestic battery, driving
without a license or without insurance and public intoxi-
cation, may lead to penal consequences here.

PURPOSE: To alert cultural minorities to behaviors that have
criminal consequences within the United States before they
violate the law and have negative interactions with the crimi-
nal justice system. By alerting newcomers to these risks, they

may avoid behaviors which bring them in contact with the
legal system or at least may better understand the conse-
quences of their actions. Education may thus reduce miscon-
ceptions and reduce perceptions of unfairness.
Implementation: The entity charged with overseeing imple-
mentation of these Recommendations should coordinate with
educators, attorneys, bar associations and others with ties to
the ethnic and immigrant communities to develop and pres-
ent educational programs in schools, libraries, community
centers and churches regarding cultural differences and
behaviors that carry penal consequences here. Attorneys
who assist with such programs could receive credit against
pro bono service requirements for their participation.
Alternatives: Rather than coordinating training efforts, the
entity charged with overseeing implementation of these
Recommendations could alert the various organizations of the
perceived need for such curricula and encourage it to occur
or implement it on a pilot basis in counties with concentra-
tion of recent ethnic minorities.

Fiscal Impact: Minimal and grants may help defray any costs.

RECOMMENDATION FIVE

That trial courts throughout Indiana presiding over crimi-
nal proceedings be ordered to keep (1) statistics of the
race, gender and ethnicity of criminal defendants, the
offense(s) charged and the amount of bail, if any, and (2)
statistics of the race, gender and ethnicity of persons con-
victed of crimes, the offense(s) on which they were found
guilty, the results of any plea bargain and sentence or pro-
bation, if any. These statistics should be submitted quar-
terly to the Office of State Court Administration begin-
ning in July 2003.

Purpose: To provide an objective basis to measure the legiti-
macy of the perception of bias that was expressed by partici-
pants of surveys and focus groups. While perceptions of bias
can be addressed through education and training programs,
actual bias may require other strategies. Statistics would
reveal whether reported perceptions are reflected in actual
disparities and would assist in the development of programs
or systemic changes necessary to address concerns.
Implementation: Statistics should be compiled and reported
much like trial courts currently monitor race and gender in
juvenile proceedings by submitting data to the Office of State
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To the extent that perceptions of disparate treatment adversely reflect on the criminal justice
system in general and erode confidence in the judiciary, it is important to determine if
the issues to be addressed are related to PErCepPtion or actual disparities.

Court Administration. Members of the Commission or imple-
menting body familiar with criminal proceedings can work
with the State Court Administrator in devising methods to
collect the data. The implementing body should monitor the
statistics for the purpose of devising a strategy to address this
issue in 2004. Consideration should be given to alerting col-
legiate departments of criminal justice and schools of law that
such data is being collected as the academic community may
be of assistance in working with the collected data.

Attorneys could also be recruited to assist with analyzing the
statistics and receive credit against pro bono service require-
ments for their efforts.

Alternative: Statistics could be gathered for a definite peri-
od of time or within designated geographic areas instead of
statewide to provide a representative sampling of Indiana
practice. The perception of different treatment within the
criminal justice system seems pervasive and significant
enough, however, to warrant a broad and long-term investi-
gation. Instead of gathering the statistics independently and
prospectively, information that already exists in presentenc-
ing investigation (PSI) files for a designated time-period could
be collected and analyzed if statutory confidentiality con-
cerns could be worked out. If the PSI route were taken, data
could be reported within a much shorter period of time with
less toll on the courts. Attorneys could also be recruited to
assist with analyzing the statistics and receive credit against
pro bono service requirements for their efforts.

Fiscal Impact: Minimal at this stage.

RECOMMENDATION SIX

That the Department of Correction be encouraged to
keep or report demographic statistics regarding
assignments within the correctional institutions and
classifications in order to allow a review of such
assignments.

Purpose: To the extent that perceptions of disparate treat-
ment post-sentencing adversely reflect on the criminal justice
system in general and erode confidence in the judiciary, it is
important to determine if the issues to be addressed are relat-
ed to perception or actual disparities. Statistics would reveal
whether the reported perceptions are reflected in actual dis-
parities and would assist those developing plans to address
perceptions of unfairness.

Implementation: The entity charged with overseeing
implementation of these Recommendations should coordinate
with Department of Correction to assess data collected and
then monitor the statistics for the purpose of devising a strat-
egy to address any appropriate issue in 2004.

Alternatives: This study could be delayed until
Recommendations more directly aligned with the judiciary
are implemented.

Fiscal Impact: Minimal.

RECOMMENDATION SEVEN

That the Department of Correction be encouraged to step
up its efforts to recruit and retain more ethnic and racial
minorities to work within the prison system so as to
reduce perceptions of unequal treatment within the crimi-
nal justice system.

Purpose: To the extent that perceptions of discrimination
post-sentencing adversely reflect on the criminal justice system
in general and erode confidence in the judiciary, the composi-
tion of correctional personnel plays a part. To the extent that
the increased presence of minority correction officials would
reduce misunderstandings and perceptions of unfairness, the
whole criminal justice system would ultimately benefit.
Implementation: The entity charged with overseeing imple-
mentation of these Recommendations should coordinate with
Department of Correction and offer assistance in recruiting
and retaining a more diverse workforce within the prisons.
Alternatives: This program could be delayed until
Recommendations more directly aligned with the judiciary
are implemented.

Fiscal Impact: Minimal.

CONCURRENCES
The Criminal and Juvenile Justice Subcommittee specifi-
cally concurs in Recommendations Four, Five and Six of
the Language and Cultural Barriers Subcommittee regard-
ing information about U.S. law, educational programming
and consular notification.

While perceptions of bias can be addressed
through education and training programs,
actual bias may require other strategies.
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RAce AND GENDER FAIRNESS COMMISSION

Civil, Domestic & Family Law

The Civil, Domestic and Family Law Subcommittee focused on issues of race, ethnicity and gender in the context of civil, domes-

tic and family law. The subcommittee examined perceptions regarding the treatment of women and minorities in such areas as cus-

tody and visitation, property division, support and enforcement and domestic violence. While participants in the surveys and focus

groups perceived that gender was a significant factor in decisions, statistics were not available to test those perceptions. Similarly,

the subcommittee discovered a perception that women and minorities were more likely to be excluded from juries than non-minori-

ties or males, but no hard data was available on the issue.

CASE RESULTS
A perception exists among attorneys, court users and
judges that gender influences the results in certain civil
and family law proceedings. Specifically, many believe
that women receive more favorable treatment in child cus-
tody cases, child support cases, and protective order pro-
ceedings. Another perception is that

DATA COLLECTION
Neither the courts nor executive agencies in Indiana are
collecting data or tracking the role of gender, race or eth-
nicity in judicial decisions involving child custody cases,
child support cases, and protective order cases.
A. Interviews with the Judicial Conference,

State Court Administrator’s Office and

homosexuality may be a liability in family

law and protective order proceedings.

A. Cohenour, Vargus, Hutcherson, O’Brien
and Riddles, Indiana Judicial Officers’
Perceptions of Race and Gender Fairness
in the Courts, May 2002. See Appendix
A at 20.

B. Cohenour, Vargus, Hutcherson, O’Brien
and Riddles, Court Participants’
Perceptions of Race and Gender Fairness
in the Courts, September 2002. See

sampling of courts.

JURY COMPOSITION
A perception exists in some quarters that
women and minorities may be excluded
from juries based on their race or gender.
A minority of attorneys and court person-
nel held that perception and fewer had
observed the phenomena than believed it
occurred. No objective data as to the
demographic makeup of jury venires, the

Appendix B at 9-10, 14-15, 23-24, 35-36, 45-46.
C. Zurick, Focus Group Research Report, September 2002. See
Appendix C at 6, 16, 18, 19, 24, 26, 27, 29, 33 and 36.

SUPPORT NETWORKS

A perception exists that women victims of domestic vio-

lence have a network of support services while no compa-

rable support network exists for men and that courts con-
sider men as less desirable custodial caregivers in cases of
child custody.

A. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Indiana
Judicial Officers’ Perceptions of Race and Gender Fairness in
the Courts, May 2002. See Appendix A at 19-20.

B. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Court
Participants’ Perceptions of Race and Gender Fairness in
the Courts, September 2002. See Appendix B at 9-10,
14-15, 35-36 and 45-46.

C. Zurick, Focus Group Research Report, September 2002.
See Appendix C at 6 and 16.

demographic makeup of juries or the demography of chal-

lenges, however, was available.

A. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Court
Participants’ Perceptions of Race and Gender Fairness in
the Courts, September 2002. See Appendix B at 12, 19-
20 and 39-41.

B. Interviews with the Judicial Conference, State Court
Administrator’s Office and sampling of courts.

PERCEPTION DISPARITIES
An earlier study in Indiana and studies in other jurisdic-
tions, however, reveal that racial and ethnic minorities
have less trust in the fairness of the jury system than oth-
ers. Although both blacks and whites surveyed in Indiana
overwhelming agreed there should be a jury system,
African-Americans were slightly less supportive (84.7 per-
cent) than the general population (91 percent). Moreover,
in 2000, for example, more than a third of the African-
Americans surveyed agreed that the current system of
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A perception exists in some quarters that WOIMenN and minorities
may be excluded from juries based on their race or gender.

selecting jurors resulted in the exclusion of blacks and
Hispanics as compared to 22 percent of whites surveyed.
Similarly, in a national survey in 1999, 71 percent of
African Americans and 66 percent of Hispanics stated that
juries were not representative of the community while
whites surveyed were evenly divided on the question.

A. Citizens Comm’n for the Future of Indiana Courts and
the Judicial Administration Committee of the Indiana
Judicial Conference, Juries for the 21st Century Vol. Il
January 2000.

B. National Center for State Courts, How Public Views State
Courts, 1999.




RAce AND GENDER FAIRNESS COMMISSION

Civil, Domestic & Family Law

RECOMMENDATION ONE
That trial courts and prosecutors work with victims
assistance advocates to put together comprehensive referral
lists of groups and programs available to help victims of
violence irrespective of gender or sexual orientation and
make such lists available through courts, hospitals and law
enforcement agencies. The information should be
available in English and Spanish and any other languages
represented in significant numbers in areas of distribution.
Purpose: To provide victims of violence, regardless of gender
or sexual orientation, information about

disparities and would assist in the development of programs
or systemic changes necessary to address concerns.
Implementation: Statistics could be gathered for two years
within representative counties across Indiana and reported
much like trial courts currently monitor race and gender in
juvenile proceedings by submitting data to the Division of
State Court Administration to provide a database for further
study. Members of the Commission or implementing body
familiar with the domestic relations practice can work with
the Administration Office to devise methods to collect the

groups or programs that may assist them and
to reduce perceptions of bias or unfairness.
Implementation: The entity charged with
implementing these Recommendations
should coordinate efforts between represen-
tatives of the Indiana Coalition Against
Domestic Violence, the Judicial Conference
and the Prosecuting Attorneys Council to
develop a template for such a brochure and
referral list to be provided to local officials

and judiciary and encourage that such a list

data. The implementing body should moni-
tor the statistics for the purpose of devising
a strategy to address this issue.
Consideration should be given to alerting
academic institutions that such data is being
collected as the academic community may
be of assistance in working with the collect-
ed data. Attorneys could also be recruited
to assist with analyzing the statistics and
receive credit against pro bono service
requirements for their efforts.

and brochure be developed in each locality and made avail-
able through courts, hospitals and law enforcement agencies.
Alternative: Camera-ready or digital copies of such
brochures could be prepared with space available for local
contacts and provided to localities or be posted on appro-
priate Websites.

Fiscal Impact: Minimal; costs could be offset by grants.

RECOMMENDATION TWO

That trial courts presiding over family law and protective
order cases be ordered to keep statistics of the race and
gender of the parties and the results of the proceedings in
disputed child custody cases, disputed child support cases
and protective order cases for a two-year period beginning
in June 2003 and submit those statistics to the Division of
State Court Administration quarterly.

Purpose: To provide an objective basis to measure the legiti-
macy of the perception of bias that was expressed by partici-
pants of surveys and focus groups. While perceptions of bias
can be addressed through education and training programs,
actual bias may require other strategies. Statistics would
reveal whether reported perceptions are reflected in actual

Alternative: Statistics could be gathered for
a different period of time or in various numbers of counties
to provide a representative sampling of Indiana practice.
Fiscal Impact: Minimal.

RECOMMENDATION THREE

That trial courts presiding over civil jury cases be ordered
to keep statistics of the race and gender of prospective
jurors and the race and gender of jurors selected for a des-
ignated number of civil jury trials for a two-year period
beginning in June 2003 and submit those statistics to the
Division of State Court Administration quarterly.
Purpose: To provide an objective basis to measure the legiti-
macy of the perception of disparate treatment in jury selec-
tion. While perceptions of bias can be addressed through
education and training programs, actual bias may require
other strategies. Statistics would reveal whether reported per-
ceptions are reflected in actual disparities and would assist in
the development of programs or systemic changes necessary
to address concerns.

Implementation: Statistics could be gathered for two years
within representative counties across Indiana and reported
much like trial courts currently monitor race and gender in
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juvenile proceedings by submitting data to the Division of
State Court Administration to provide a database for further
study. Members of the Commission or implementing body
familiar with civil proceedings can work with the State
Court Administration in devising methods to collect the
data. The implementing body should monitor the statistics
for the purpose of determining whether further study or
action is warranted. Attorneys could be recruited to assist

with analyzing the statistics and receive credit against pro
bono service requirements for their efforts. Data would be
shared with those monitoring upcoming changes in jury
selection and treatment.

Alternative: Statistics could be gathered for a different peri-
od of time or in various numbers of counties to provide a rep-
resentative sampling of Indiana practice.

Fiscal Impact: Minimal.




RAce AND GENDER FAIRNESS COMMISSION

Employment

The Employment Subcommittee focused its attention on two areas: (1) the recruitment and retention practices used by the
employers in the judicial system and (2) the current demographics of the employees in the judicial system. The research reflects
that there is virtually no information available regarding the recruitment and retention practices of the employers in the judicial
system. The survey of Indiana court employees and the survey of Indiana judicial officers provide some statistical data and shed
some light on the perceptions held by court employees and their employers. With respect to court employee demographics, the
survey of Indiana court employees and statistics maintained by certain State and judicial agencies provides some information on

the gender of the employees in the judicial system.

STATISTICAL SHOWINGS
Even though statistics on employment within the judicial
system are incomplete, it is clear that both women and
minorities are employed within the state judicial system.
What cannot be determined readily is their numbers. It
appears, however, that women are employed more often
than racial and ethnic minorities. The statistics that were

Judicial Officers’ Perceptions of Race and Gender Fairness in
the Courts, May 2002. See Appendix A at 8-11.

B. Indiana Judicial Center records.

C. “Few Women Lead Courts in Indiana,”
Star, August 19, 2002.

The Indianapolis

POLICIES AND PRACTICE

available showed.

Judges: Slightly more than 15 percent of
the judges in Indiana are women.
Although formal statistics are not kept, the
number of minority judges has been
reported at approximately 3.8 percent.
Magistrates/Commissioners:
Approximately 35 percent of the magis-
trates and commissioners employed by the
state courts are women.

Employment policies and practices in state
courts appear to be at the discretion of the
individual judges with little attempt to
standardize policies or practices. In some
counties, courts have adopted county or
city personnel policies and, in others,
courts within the county have attempted to
coordinate efforts; but it appears that many
courts lack policies other than those

Probation Officers: \Women hold approxi-

mately 45.7 percent of the chief probation officer posi-
tions in the state; 40 percent of the assistant probation
officer positions; 43.1 of the supervising probation officer
positions; and 61 percent of probation officer positions.
Other Employment: State court judges who responded to
a recent survey reported that almost 75 percent of the
arbitrators, special masters, receivers, mediators and court-
appointed experts they had hired or appointed were white
males and the same percentage of secretaries, courtroom
deputies and court reporters were women. Approximately
70 percent of the law clerks and interns were women and
24.6 percent were minorities.

Centralized, comprehensive statistics are not maintained,
however, as to (1) the race or ethnicity of magistrates,
commissioners and probation officers and (2) the gender,
race and ethnicity of other court employees. Moreover,
demographic statistics are not maintained as to appellate
and Supreme Court clerks.

A. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Indiana

required by federal civil rights and wage

and hour laws.

A. Interviews with representative of State Court
Administrator.

B. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Court
Participants’ Perceptions of Race and Gender Fairness in
the Courts, September 2002. See Appendix B at 15-16.

GENERAL PERCEPTIONS
Although some court employees participating in focus
groups and surveys expressed some concerns about the
general fairness issues in the courts, an overwhelming
number of those surveyed -- 95 percent -- report that they
are treated fairly by their judicial employers without regard
to gender, race or ethnicity. The vast majority of judges
responding to the survey reported that they made their
hiring decisions based on reputation, personal experience
or prior work experience of applicants and rated gender,
race and ethnicity as unimportant.
A. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Indiana
Judicial Officers’ Perceptions of Race and Gender Fairness in
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the Courts, May 2002. See Appendix A at 8-11. D ATA COLLECTION
B. Cohenour, Vargus, Hutcherson, O’Brien and Riddles, Court No agency or arm of the state judiciary appears to be

Participants’ Perceptions of Race and Gender Fairness in collecting demographic data relating to recruitment and
the Courts, September 2002. See Appendix B at 15-16. retention practices of employers within the Indiana
C. Zurick, Focus Group Research Report, September 2002. judicial system.

See Appendix C at 13-18. A. Interviews conducted during the Summer of 2002.
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RAce AND GENDER FAIRNESS COMMISSION

Employment

RECOMMENDATION ONE

That trial court administrators be ordered to keep (1) sta-
tistics of the race, gender and ethnicity of all applicants
and new hires as well as those who terminate employment,
(2) statistics of the race, gender and ethnicity of any court-
appointed arbitrators, special masters, receivers, mediators
and experts and (3) statistics of the race, gender and eth-
nicity of persons employed by the courts as of February 1,
2002. These statistics should be submitted quarterly to
the Office of State Court Administration beginning in
September 2003.

Purpose: To provide an objective basis to determine
whether demographic disparities exist within the judicial
employment and appointment practices that warrant fur-
ther study or other action.

Implementation: Statistics should be compiled and reported
much like trial courts currently report gender of probation offi-
cers, magistrates and commissioners by submitting data to the
Office of State Court Administration. Members of the
Commission or implementing body can work with the State
Court Administration in devising methods to collect the data.
A subcommittee of the body charged with implementing the
Recommendations, including one current or former judicial
officer, should review the statistics for the purpose of deter-
mining what further action, if any is warranted and should
report on its Recommendations no later than December 2004.
Alternative: Statistics could be gathered for a definite
period of time or within designated geographic areas
instead of statewide to provide a representative sampling
of Indiana practice.

Fiscal Impact: Minimal at this stage.

RECOMMENDATION TWO

That judges and court administrators develop and use a
standard set of employment practices -- including policies
for recruiting, interviews, evaluations, discipline and salaries.
Purpose: To promote fair and standard practices to recruit
and retain qualified employees and reduce disparity of treat-
ment that can develop in the absence of standard policies and
to eliminate misunderstandings concerning personnel policies
that can adversely affect morale and employee productivity.
Implementation: Court administrators and judges, in coop-
eration with the State Court Administrators Office, should
develop standard employment policies addressing recruiting,
skill and qualification assessment, interviewing, salary scales,
orientation and performance evaluations to adopt on a
statewide basis. The entity charged with implementing these
Recommendations could assist in these efforts by providing
advice from current or former judicial employers. Judicial
employers should then become trained and familiar with the
standard policies and implement them in their courts, includ-
ing educating employees about their contents.

Alternatives: Instead of implementing a single standard for
all courts in the state, policies could be standardized by county
or region to reflect differences in market.

Fiscal impact: Minimal. Improved personnel practices would
eventually have a positive fiscal impact as they would reduce liti-
gation costs and improve morale and reduce turnover.

Future Focus

WHILE ENGAGED IN A REVIEW of the final draft of this Report and Recommendations, Commission members observed

that their much of the work to date had focused upon racial and ethnic bias in the Indiana justice system. Some members voiced

concern that such focus might be construed as reflecting a lack of interest by the Commission in addressing gender bias issues that

were revealed in surveys, focus groups and other means. No lack of interest was intended.

Early Commission action and the Interim Recommendations were inspired by concerns voiced by citizens discussing eth-

nicity and language-related issues at public forums conducted early in the project. Commission members listened to and then

addressed problems of persons who appeared to lack adequate political and social means of rectifying their situations.

The Commission did not intend to ignore, or in any way diminish, the relatively complex issues of gender bias which continue to

exist within the system of justice and its related professions. As the Commission continues its work and explores other issues more fully,

its members anticipate hearing more from those who continue to experience gender bias and will attempt to address their concerns.
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EXECUTIVE SUMMARY

e The Indiana Supreme Court Commission on Race and Gender Fairness commissioned the
Indiana University Public Opinion Laboratory to conduct a survey of judicial officers in
Indiana to assess issues related to racial, ethnic, and gender discrimination in the Indiana
courts.

e The Public Opinion Laboratory sent questionnaires to 398 Indiana judicial officers. After
several contacts and reminders, 247 judicial officers returned completed questionnaires.

e Of'these 247, 92.3% identified themselves as Caucasian; 2.8% identified as African
American. There were also two Latino respondents, one Asian American, and one Native
American. Eighty percent of respondents were male.

e Ninety percent of judicial officers surveyed had used an interpreter in their courtroom in
the past five years. Ninety-five percent of respondents had never refused a request for an
interpreter, but 30% had been unable to obtain an interpreter when one was needed.

e Eighty-four percent of respondents believe that courts in their county are fair regardless
of gender or ethnicity factors.

o Eighty-three percent of respondents believe they have been treated with the same respect
as colleagues of another race or ethnicity; 75.3% believe they have been treated with the
same respect as colleagues of another gender.

e Attorneys were the court participants most often observed demeaning or disparaging
others in court on the basis of race or gender.

¢ A majority of judicial officers surveyed do not believe that the gender of the litigants
affects the outcome of child support, custody, or marital property division cases.

e A majority (70%) of respondents had observed a judicial proceeding in Indiana of which
they felt the outcome was unjust. However, only 14.5% of these respondents believed the
injustice was due primarily to racial or gender bias.

e For many items in the survey, female judicial officers and members of minority racial or
ethnic groups were more likely than males and non-minority members to observe gender
and race based unfairness in the courts.

e Race and gender were very rarely considered important factors in hiring decisions.
Factors such as prior work experience and personality were most commonly considered
important.

e Overall, the judicial officers surveyed did not perceive a significant problem with race
and gender unfairness in the Indiana courts. The most common closing comment read,
“I’ve had no problems with the issues discussed.”



Introduction

The Indiana Supreme Court Commission on Race and Gender Fairness contacted
the Indiana University Public Opinion Laboratory in the spring of 2001 regarding
prospective research on race, ethnic, and gender fairness in the Indiana Court system. The
first study to be performed was a survey of judicial officers from throughout the state of
Indiana. The survey was to assess judicial officers’ perceptions of the prevalence of
racial, ethnic, and gender inequality in the Indiana courts. Specific issues to be addressed
included the following:

e Efficacy of translation services for non-English speaking litigants

¢ Racial and gender discrimination in Indiana courts’ hiring

processes
e Race-based and gender-based harassment in court
To assess these issues, the professional staff of the Public Opinion Laboratory

prepared a questionnaire, reprinted here in Appendix B. After consultation with and final
approval from the Commission, questionnaires were mailed to 398 current Indiana state
judicial officers and justices. We received completed questionnaires from 247
respondents, yielding a response rate of 62.1%. This response rate is good for a mail
survey, particularly considering the length of the questionnaire, and lends credibility to
the data collected. See Appendix B for a full description of the methodology of this
study.

The Sample

Before proceeding to a discussion of the findings, it is important to understand the
demographics of the sample. Eighty percent of the 247 respondents were male; 17% were
female, and 3% chose not to disclose their gender. The sample was overwhelmingly
Caucasian (92.3%); however, there were seven African-American respondents, two
Hispanic or Latino, one Asian American or Pacific Islander, and one Native American.
Eight respondents did not indicate their race or ethnicity. The ages of respondents ranged
from 32 to 76; the median age was 53".

The first few questions in the survey addressed the judicial background of the
respondent. First, we asked how long ago the respondent received his or her J.D.
Although a J.D. is not a requirement for Indiana’s elected judges, all judicial officers
surveyed reported that they held a J.D. The most common responses, indicated by 44.1%
of respondents, were in the category of 20 to 29 years ago.

' The Public Opinion Laboratory attempted to obtain demographic information on the entire Indiana
judiciary for comparison, but we were not able to find a source for this information.
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Figure 1: How many years ago did you

receive your law degree?
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We also asked what specific judicial position the respondent currently holds. The
most common response was “judge,” selected by 44.1% of respondents. Other common
responses include “Superior Court judge” (22.3%) and “Circuit Court judge” (17.4%).
The table below shows the most common current positions. Full data are available in

Appendix C.

Table 1: What is your current judiciary position?

Judicial Position % of respondents in this position
Judge (unspecified) 41.3%
Superior Court Judge 22.3%
Circuit Court Judge 17.4%
Magistrate 13.4%
Judge — Court of Appeals 3.2%
Judge — Small Claims Court 1.6%

Respondents were also asked how long they have been in their current judicial position.
A majority of respondents (58.3%) have held their current position for less than ten years;
26.7% have served for ten to nineteen years, and 13.4% have served for twenty to twenty-
nine years. Three respondents have held their position for thirty to thirty-nine years, and
one respondent has served for more than forty years.



Figure 2: How long have you held
your current position?
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We also asked what legal experience respondents had possessed prior to their
current judicial position. The most common prior legal experience was private legal
practice, which 93.1% of respondents had practiced at some time in their careers. This
was followed by experience as a prosecutor (50.2%) and public defender (39.3%). The
chart below shows the most frequent answers to this question; full data are available in
Appendix C. Respondents were asked to indicate all legal positions they had previously
held; therefore, the percentages in the chart below do not sum to one hundred.

Figure 3: Prior to your current position, please indicate
your legal experience.
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0% 20% 40% 60% 80%
i i i i
Private Practice | |
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Public Defender | 1139.3%
Counsel for Gov't Agency : 1[38.9%

93.1%

Finally, we asked for the total length of respondents’ careers in the judiciary.
Forty-four percent have served on the bench for fewer than ten years; 36% have served
for ten to nineteen years; 18.2% have served for twenty to twenty-nine years. Four

respondents have served for thirty or more years.



Main Findings
Translation services for non-English speakers

The first section of the body of the questionnaire asked respondents about issues
related to the use of language interpreters in the courtroom. This section explored the
attitudes of judicial officers toward finding interpreters, the demand for interpreters in
Indiana courts, and the problems judicial officers face in meeting that demand.

Respondents’ attitudes toward the use of interpreters were generally positive. The
vast majority were willing to appoint interpreters when necessary — more than 95% of
respondents had never refused a request for an interpreter. Furthermore, judicial officers
were willing to use multiple strategies to assist a litigant who needs an interpreter when
none are available. The average respondent indicated that he or she uses two to three
strategies in that circumstance, including the following: postponing the proceedings,
allowing a family member or friend to interpret, and allowing counsel to interpret. The
table below shows the most frequently cited strategies for dealing with interpreter
unavailability.

Table 2: Strategies for dealing with interpreter unavailability

Strategy % Using this Strategy
Postpone proceeding until interpreter available 77.3%
Allow family member to interpret 51.4%
Allow friend of defendant to interpret 48.2%
Allow bilingual counsel to interpret 27.9%
Ask other court personnel to interpret 15.0%

Next, we asked judicial officers about the demand for interpreters in the courts.
First, 90.3% of respondents reported that they had used translators for non-English
speakers in their courtrooms during the past five years. Furthermore, 89.5% had used an
interpreter in the past six months. A majority of respondents (54.7%) had used
interpreters between one and ten times in the past six months, but some (4.9%) had used
interpreters over 100 times. The median number of times interpreters were used in the
past six months was 6 times. The chart below shows the frequency of interpreter use in
the past six months reported by all respondents.
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Another important issue related to demand for interpreters is the language for
which translation was needed. We asked those judicial officers who had used interpreters
in the past five years which languages had been represented. The vast majority of
interpretation needed was between Spanish and English (84.6%). In addition, 25.5% of
judicial officers had required the services of an American Sign Language interpreter. The
table below shows the interpreted languages most commonly cited by the panel of
judicial officers surveyed; refer to Appendix C for a full listing of languages reported by

respondents.

Table 3: For what languages were interpreters required?

% of judicial officers reporting

Language
Spanish 84.6%
American Sign Language 25.5%
Vietnamese 10.1%
Chinese 9.7%
Russian 6.1%




On a related note, respondents were asked whether they or their staff were
bilingual or multilingual. The responses revealed that bilingual fluency is rare among
judicial officers and court employees. Very few judicial officers surveyed (5.3%) were
currently fluent in any language other than English. Slightly more respondents reported
that at least one member of their court staff is fluent in another language (15.7%).

Next, we asked judicial officers about some of the issues and problems associated
with courtroom interpretation, including interpreter qualifications and problems with
availability. With regard to interpreter qualifications, 79.8% of respondents agreed that
“court interpreters are fluent in both English and the interpreted language.” However,
there appear to be few standard procedures and qualifications in place to ensure
interpreter competence. The questionnaire asked about both standards of interpreter
competence and about procedures for checking interpreters’ credentials. A majority of
judicial officers (66.4%) indicated that they had no minimum standards against which
interpreters’ credentials were checked. Furthermore, there was little uniformity of
standards and procedures among those who did report a minimum standard. Even the
most frequently reported standard — familiarity with language and idioms — was reported
by only nine respondents (3.6%). The other top answers were “Court general
administrator handles decision,” reported by seven respondents; “college degree” and
“verify [credentials] under oath” were each reported by four respondents. All other
standards were reported by three respondents or fewer. A full listing of standards is
available in the marginal tabulations (Appendix C). Responses to items regarding
methods for checking interpreter credentials were similarly diverse. Many respondents
(14.6%) failed to answer this question; however, the most common response (19.8%) was
that the interpreter’s references, resume, experience, or credentials are checked. In
another sign of the problem noted above, 18.2% of respondents reported that there is no
process in place for checking interpreter credentials. Other top answers include “placing
interpreter under oath/asking questions” (12.6%) and using a referral agency (11.7%).
The lack of consistency, uniformity, and general standards for courtroom interpreters are
evident in the widely distributed variation in responses to this item.

Our results show that judicial officers experience a moderate amount of difficulty
finding interpreters when they are needed; this difficulty may help to explain the laxity of
standards. Thirty percent of judicial officers report that they have been unable to find an
interpreter when one was needed for a court proceeding. We asked that 30% about the
circumstances that prevented them from finding an interpreter. Approximately 67.5% of
those who had been unable to locate an interpreter explained that the difficulty was due to
the unavailability of interpreters qualified to translate the required language, often
because there are few speakers of the required language in the area.

To conclude this section, we asked judicial officers to comment on what specific
actions they are taking to improve the use of interpreters in the courtroom. Over sixty
percent of respondents gave no comment on this topic. However, respondents who did
comment are using strategies such as maintaining a list of available interpreters, hiring
staff interpreters, and studying the Spanish language themselves.



Hiring and appointment practices

The questionnaire examined judicial officers’ hiring and appointment practices
for many positions within the court system. We asked about both the numbers of women
and minorities hired and the criteria used to select different types of employees. The
types of positions we asked about include the following categories: (1) law clerks and
interns; (2) arbitrators, mediators, special masters, receivers, and experts; (3) secretaries,
courtroom deputies, and court reporters; (4) public defenders; (5) clerks of the court; (6)
chief probation officers; (7) pro bono counsel; and (8) appointees to panels, advisory
committees, or task forces.

For the three categories representing law clerks, arbitrators, and clerical staff, the
questionnaire asked for the total number of individuals hired in the past year as well as a
count of the number of minority females, minority males, non-minority females, and non-
minority males hired. The table on the next page presents these data for each of the eight
categories listed above, as well as the percentage of total hired constituted by each race
and gender group”. Also, the “Law Clerks and Interns” column includes clerks and
interns hired or working in the past year. Other data for clerks and interns, including
applications, offers, and recent hires, are available in Appendix C.

Table 4: Hiring and appointments in Indiana courts, by race and gender

TOTAL MINORITY MINORITY CAUCASIAN  CAUCASIAN
HIRED FEMALE MALE FEMALE MALE
1: LAW CLERKS AND
INTERNS 142 29 7 71 35
20.4% 4.9% 50.0% 24.6%
2: ARBITRATORS,
]S{‘;EC(];‘IAV;Z”S‘ASTERS’ 4520 56 170 1041 3253
MEDIATORS, COURT 1.2% 3.8% | 23.0% | 72.0%
APPOINTED EXPERTS
3: SECRETARIES,
bEPUTIES, CoURT | 1538 103 223 | 1055 ) 157
REPORTERS 6.7% 145% | 68.6% | 10.2%

As can be seen in Table 4, the judicial appointees in the second category were
93% non-minority, including 72% non-minority males. The traditional clerical positions
in the third category were filled mainly by females (75.3%), including 68.3% non-

? The questionnaire asked respondents to estimate both the total number of employees hired and the number
of employees hired in each race/gender category. Respondent omissions and estimates in filling out the
questionnaire led to discrepancies between their reported totals and the sum of the reported numbers of
each race/gender group. To facilitate analysis, the “Total Hired” column in Table 4 represents the sum of

the race/gender groups, not the respondents’ own estimated totals.
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minority females. The greatest representation of minorities and especially minority
females was in the category of law clerk and intern positions. Since these positions are
often opportunities for young people entering the field, the representation of minorities in
this category may point to improving access to legal education and careers. In sum,
while traditional patterns of race and gender distribution in employment continue, some
progress may be appearing for women and minorities now entering the legal field.

Factors in hiring and appointment decisions

In addition to the numbers of employees in the positions above, we also asked
respondents to rate the importance of various factors and qualifications in their hiring
process for each type of position. We asked about merit factors such as experience and
education, personal qualities, and demographic factors including race and gender. Each
factor was rated on a scale of 1 to 5, with 1 being not at all important and 5 being very
important. For the purposes of this section, “important” means a 4 or 5 rating;
“unimportant” or “not important” means a 1 or 2 rating.

The first positions rated were clerkships and internships. Only 30.4% of judicial
officers surveyed reported that they select their own law clerks and interns. However, for
those who do select clerks and interns, the factors most often rated important include law
school achievement, personality, and reputation/recommendation from others. These
were closely followed by writing ability and computer skills. Factors most often rated not
important were LSAT score, applicant’s judicial philosophy, gender, and race/ethnicity.
Those who did rate gender or race/ethnicity as a 4 or 5 were asked the reason for its
importance. With the exception of two respondents who believe that “females work
harder,” all responses to this question related to the importance of diversity and equal
opportunity in the workplace. Therefore, at least for law clerks and interns, respondents’
consideration of race and gender in hiring was motivated by a desire to include more
women and minorities in hiring.

Most judicial officers surveyed (67.5%) select employees in the second category —
arbitrators, mediators, receivers, special masters, and court appointed experts. For these
positions, the hiring factor most often considered important was reputation/
recommendation from others (79.3% of respondents). Other top factors included prior
personal experience with applicant (72.9%) and prior work experience (68.8%). Eighty
percent of respondents rated race and ethnicity as unimportant; 80% also rated gender as
unimportant.

Over 90% of respondents select candidates for the third category, judicial staff.
For these positions, prior employment and work experience was the qualification most
often rated important (89.6% of respondents). Other top-rated factors were personality
(87.8%), personal experience with the applicant (64.1%), and writing skills (54.8%). As
in previous categories, very few respondents rated race or gender as highly important.
About five percent of respondents considered race an important factor, and about six
percent considered gender important.

Forty-two percent of respondents indicated that they are involved in the selection
of public defenders. For this position, respondents’ ratings of hiring factors were
narrower than for other positions. The only qualifications rated as important by a majority
of judicial officers were prior professional contact (76.9%) and opinion of judicial



colleagues (54.4%). With regard to race and gender, 86.3% rated race as unimportant,
and 89.2% considered gender unimportant.

Fifty-eight percent of judicial officers surveyed indicated that they participate in
voting for the position of Clerk of the Court. For those who participated in the voting,
work experience was most frequently rated important (84.7%), followed by
recommendations (65.8%), personality (65.1%), and computer skills (55.3%). No
respondents considered gender an important factor for clerk of the court, and only one
respondent considered race an important factor.

Over 58% of respondents indicated that they take part in selecting the Chief
Probation Officer for their court system. The most important factor in hiring Chief
Probation Officers was prior employment and work experience, rated important by 97.2%
of respondents. Other important factors included personality (83.4%), prior professional
contact (82%), and reputation or recommendations (72.9%). Just three respondents
(2.1%) considered race or ethnicity an important factor; five respondents (3.5%)
considered gender important.

Forty-five percent of judicial officers reported that they participate in the selection
of pro bono counsel or counsel for indigent defendants under the Criminal Justice Act.
Eighty-two percent rated prior professional contact as important, making this the most
frequently considered factor. Work experience was considered important by 76.5%,
followed by reputation/recommendation from others (69.9%). Three percent considered
the counselor’s gender an important factor, and 4.5% considered the gender of the litigant
or defendant important. Four point four percent considered the race of the counselor
important, and 4.4% considered race of the litigant or defendant an important factor.

Finally, we asked respondents what factors were most important in their
appointments to panels, advisory committees, and task forces. Approximately 42% of
respondents report that they select members of these groups. As in previous categories of
court employment, prior employment and work experience was a primary qualification,
considered important by 84.6% of respondents. This was closely followed by
reputation/recommendations (78.2%) and personality (75.6%). For this group, 7.8%
considered race an important factor, and 7.7% considered gender important.

Overall, the number of respondents who considered race and gender as important
hiring factors was minimal. For all categories, qualifications and experience were
primary factors; personality was also important to many types of court employment. To
conclude this section, we asked what respondents are doing personally to improve hiring
and appointment decisions in their courts. The most common answers related to
standardizing appointment and evaluation procedures (7.3%). The table below includes
the most common responses; full data are available in Appendix C.
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Table 5: What are you doing, personally, to improve hiring and appointment
practices in the judiciary?

Coded response category Number and percentage of respondents
Approving standardized employment and 18
evaluation practices 7.3%
Do things right personally (general) 51330 ),
Seek better applicants/avoid party 12
favoritism 4.9%
Cooperating with other county judges to 10
make selection 4.0%
Typically hire people with whom I am 7
familiar 2.8%
Implemented selection committee with 6
outline for interviewing 2.4%
Implemented selection committee with 5
outline for interviewing 2.0%

Racial and Ethnic Discrimination in Indiana Courts

The next major area that the survey addressed was racial and ethnic
discrimination in the Indiana judicial system. The questionnaire explored many
dimensions of the problem of racial unfairness in the courts. The major areas addressed
were race-based harassment or mistreatment of different types of participants in the legal
process and the fairness of case outcomes. This section will discuss respondents’
observations of race-based unfairness against judges, court employees, litigants,
witnesses, and attorneys. One factor to consider in interpreting these results, especially
for questions related to demeaning or disparaging behavior in court, is that between 18
and 30 percent of respondents gave no answer or answered “Don’t Know” to each
question.

Discrimination against Judges

Most judicial officers (83%) surveyed feel that they “have been treated with the
same respect as judges of another race or ethnic identity.” However, when responses to
this item were crosstabulated with the respondent’s race or ethnic identity, significant
relationships appeared. Specifically, over 85% of respondents who identify as
Caucasian/white feel they have been treated with the same respect as judges of other
races, while only 57.9% of respondents who identified with another race or identity
agreed with this statement. The pie charts below compare the opinions of judges overall
with those of judges grouped by race and ethnicity.
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Figure 5: Do you feel you have been
treated with the same respect as judges
of another race or ethnicity? -- Overall
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Figure 6: Do you feel you have been treated with the
same respect as judges of another race or ethnicity? --
By race/ethnicity
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The questionnaire also asked whether respondents had observed court
security officers, court employees, or attorneys “say or do anything...which you thought
demeaned or disparaged [a judge] based upon his or her race or ethnicity only.” The
chart below presents data on the type of court system participants observed disparaging
judges, the race and gender of the disparaged judges, and the percentage of respondents
who observed each type of disparagement. For example, the leftmost bar indicates that
2.8% of respondents observed race-based disparagement of non-minority male judges by
court security officers. Even including those who said disparagement occurs only rarely,
the percentage of respondents reporting any racial harassment is quite low.
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Figure 7: Race-based disparagement of judges in court
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Note: Percent reported is the total percentage of respondents that reported any level of demeaning
treatment for each category.

The chart shows that attorneys were the court participants most often observed
disparaging judges on the basis of race. Twelve percent of respondents had observed
attorneys disparaging non-minority female and minority male judges on the basis of race,
and 11.3% had observed attorneys disparaging minority female judges. Respondents’
observations of racial harassment of judges had a modest but statistically significant
relationship to the respondent’s race. Minority judges were more likely than non-minority
judges to report that they had observed harassment of minority males by court security
officers and court employees. For security officers, this association is significant at the
.01 level and has a contingency coefficient of +.21. For court employees, the relationship
is significant at the .05 level and has a contingency coefficient of .18°,

In court employment

Perceptions of racial discrimination against court employees were extremely low
among judicial officers. As in the section above, we asked whether respondents had
observed demeaning or disparaging treatment of court employees based on race or
ethnicity. The chart below shows that few judicial officers had observed such
disparagement. Of the types of court participants we asked about, respondents were most
likely to have observed attorneys demeaning court employees on the basis of race or
ethnicity. Eleven point three percent of respondents had observed attorneys disparaging
minority female court employees on the basis of race; 10.5% had observed attorneys
disparaging minority males. The chart below shows the percentage of judicial officers

3 The level of significance refers to the probability that an apparent association between two variables is a
result of random chance rather than real association; the lower the level, the lower the probability of
chance. Contingency coefficients range from zero to something less than one. A coefficient of 0.2 or less is
considered weak; 0.2 to 0.35 is moderate; greater than 0.35 indicates a strong association. This statistic is
best used in a comparative fashion to show stronger versus weaker associations.
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observing race-based harassment of court employees; it is read in the same way as the
chart in the previous section.

Figure 8: Race-based disparagement of court employees
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Note: Percent reported is the total percentage of respondents that reported any level of demeaning treatment
for each category.

Furthermore, minority judges were slightly more likely to observe race-based
harassment of court employees by security officers and attorneys than were non-minority
judges. For harassment by security officers, the association is significant at the .01 level
and has a contingency coefficient of +.24. For harassment by attorneys, the association is
significant at the .05 level and has a contingency coefficient of +.27. The association
between respondents’ race and respondents’ observation of attorneys’ race based
disparagement of minority male court employees is significant at the .05 level and has a
contingency coefficient of +.22.

Racial discrimination against litigants

The questionnaire measured several dimensions of racial discrimination against
litigants, including plaintiffs and defendants in civil suits as well as criminal defendants.
First, as in previous sections, we asked about demeaning or disparaging treatment of
litigants by various types of court participants. Second, we asked about racial bias or
injustice in the outcomes of litigants’ cases. Finally, we asked about racial identification
of defendants in the media.

As in the previous section, many questions in the questionnaire asked if
respondents had observed certain types of court system participants discriminating
against litigants. First, 32.8% of respondents reported that they had observed judges
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treating individuals in a discriminatory manner in court. Of these 32.8%, 55.7% reported
that judges had made some race-based disparaging or discriminatory comments or jokes,
or had handed down biased rulings on the basis of race or gender. However, due to the
question wording of this item, it is difficult to determine whether respondents felt that
judges’ discriminatory conduct was primarily based on race or ethnicity as opposed to
gender. In addition to questions about discriminatory conduct by judges, we also asked
whether respondents had observed race-based discriminatory conduct against litigants on
the part of court employees, court security officers, and attorneys.

Response rates to these questions were somewhat low, with between 28 and 30
percent of respondents giving no answer or reporting no opinion. Furthermore, more
judicial officers observed race-based disparagement of litigants than of any other type of
court participant. Observation of race-based harassment of litigants by court employees
and court security officers were comparable to the highest levels of observed harassment
of other court participants. Furthermore, the percentage of judicial officers who had
observed racial harassment of minority male litigants by attorneys rose above 30%. The
chart below shows the percentages of respondents who have observed any disparaging
treatment of litigants by security officers, employees, and attorneys.

Figure 9: Race-based disparagement of litigants in court
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Note: Percent reported is the total percentage of respondents that reported any level of demeaning treatment
for each category.

As in previous sections, minority judges were more likely than non-minority
judges to report observing racial harassment of litigants by court security officers and
court employees. The association between respondents’ race and respondents’
observation of security officers’ race-based disparagement of minority male litigants is
significant at the .05 level and has a contingency coefficient of +.26. The association
between respondents’ race and respondents’ observation of court employees’ race-based
disparagement of minority female litigants is significant at the .001 level and has a
contingency coefficient of +.26. Finally, the association between respondents’ race and
observation of court employees’ race-based disparagement of minority male litigants is
significant at the .01 level and has a contingency coefficient of +.25. All these
associations indicate that minority judges were slightly more likely than non-minority
judges to observe certain types of racial harassment of litigants. The probability that the

15



associations are a result of random chance is low, but the strength of the association is
modest.

Against witnesses

The level of respondents’ observation of racial harassment of witnesses was
similar to the level of harassment of litigants, and much higher than observed harassment
of other court participants. Continuing the pattern of the previous sections, attorneys were
most likely to be the party observed demeaning a witness on the basis of race, and
minority witnesses were more likely to be harassed by all three types of court

participants.
Figure 10: Race-based disparagement of witnesses
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Note: Percent reported is the total percentage of respondents that reported any level of demeaning
treatment for each category.

Again, minority respondents were slightly more likely than non-minority
respondents to recognize racial disparagement of witnesses. For disparagement of
minority male witnesses by attorneys, the association between respondents’ race and
response to this question is significant at the .01 level and has a contingency coefficient
of +.23.

Against attorneys

As with judges, court employees, witnesses, and litigants, the questionnaire asked
how often respondents had witnessed race-based disparaging treatment of attorneys in
court by court security officers or court employees. Few respondents reported observing
such conduct; court employees were observed disparaging attorneys more often than
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court security officers. Overall, only one respondent reported observing race-based
disparagement “often,” and no respondents observed it “always.” The chart below shows
the total percentage who observed it rarely or often.

Figure 11: Race-based disparagement of attorneys
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Note: Percent reported is the total percentage of respondents that reported any level of demeaning treatment
for each category.

Minority respondents noted more disparagement of minority male attorneys by
court employees than did non-minority respondents. The association between race of
respondent and response to this item is significant at the .01 level and has a contingency
coefficient of +.21.

Awareness of gender discrimination

The survey addressed gender discrimination in a manner substantially similar to
the treatment of racial discrimination. The questionnaire explored gender-based
disparagement and harassment among court system participants and the influence of
gender on the outcomes of court cases. The following section will address these issues
according to the type of judicial participant affected by gender discrimination. Some
caution should be used in interpreting these results, as many respondents (18-30%) gave
no answer or replied “Don’t know.” This caution applies especially to the questions
relating to observation of demeaning or disparaging behavior in court.
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Gender discrimination against judges

A majority of respondents (75.3%) agreed that they had been treated with the
same respect as judges of another gender, while 15.4% did not agree. Another 9.3% did
not know or gave no response to this item. However, men were much more likely than
women to agree that they had been treated with the same respect as judges of another
gender. While 83.3% of male judicial officers agreed, only 38.1% of female judicial
officers agreed. The association between gender and agreement with this item passes the
.001 level of significance and has a contingency coefficient of +.47. This coefficient is
remarkably high and indicates a strong association between respondents’ gender and
perceptions of gender fairness.

As in the section on racial discrimination, the questionnaire also asked about
respondents’ observations of gender-based harassment in court. The chart below follows
the pattern of those in the racial discrimination section, with the bars representing the
percentage of respondents reporting judges of each race and gender being demeaned or
disparaged by each type of court participant. As in the section on racial discrimination,
attorneys were most likely to be observed engaging in gender-based disparagement of
judges. Non-minority female judges were the most commonly reported targets of gender-
based disparagement by all three types of court participants.

Figure 12: Gender-based disparagement of judges
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Note: Percent reported is the total percentage of respondents that reported any level of demeaning
treatment for each category.

There were modest but statistically significant relationships between respondent
gender and perception of gender-based disparagement of judges. Female judges were
more likely to observe court security officers disparaging both minority and non-minority
female judges. For minority females, the association is significant at the .05 level and has
a contingency coefficient of +.26. For non-minority females, the association is significant
at the .01 level and has a contingency coefficient of +.30. Female respondents were also
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more likely to observe gender-based disparagement of non-minority female judges by
attorneys. This association is significant at the .01 level and has a contingency coefficient
of +.29.

In court employment

The section on gender discrimination against court employees includes only
questions about demeaning or disparaging treatment by other court participants. The chart
below follows the pattern of all other charts on this topic.

Figure 13: Gender-based disparagement of court employees
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Note: Percent reported is the total percentage of respondents that reported any level of demeaning
treatment for each category.

Again, female judges were slightly more likely than male judges to witness
gender-based disparagement of court employees by both court security officers and other
court employees. For disparagement of non-minority females by security officers, the
relationship between respondent gender and perception of harassment is significant at the
.05 level and has a contingency coefficient of +.24. For disparagement of minority
females by court employees, the association was significant at the .01 level and has a
contingency coefficient of +.27.

Against litigants

The questionnaire asked several questions about the effect of gender on family
law proceedings. First, we asked about the likelihood that gender plays a role in custody
and visitation issues. Nine point seven percent believe that this situation is very likely,
36.8% believe it is somewhat likely; 15.4% believe it is somewhat unlikely, and 38.8%
believe it is very unlikely or not likely at all. Furthermore, a majority (59.5%) believe that
child support decisions and enforcement are not affected by gender. However, 21.9%
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believe that child support decisions are affected by gender, and 18.6% gave no answer or
did not know. Finally, we asked whether gender affects the outcome of the majority of
dissolution settlements involving property. A majority of respondents (56.3%) believe
that gender does not affect the majority of dissolution settlements, while 22.3% believe
that gender does affect these outcomes. Another 15% did not know whether gender was a
factor, and 6.5% gave no answer.

In addition to these questions about the effects of gender on the outcomes of court

cases, we also asked about gender-based demeaning or disparaging treatment of litigants

in court. The chart below follows the format of previous figures, showing the percentage
of respondents who had observed any such treatment of litigants on the part of court
participants. Rates of observed harassment of litigants on the basis of gender were quite
high compared to observed harassment of other types of court employees. For example,
over twenty-nine percent of respondents observed gender-based harassment of non-
minority female litigants by attorneys.

However, it should be remembered that the vast majority of responses included in this
percentage indicated that disparagement took place “rarely.”

Note: Percent reported is the total percentage of respondents that reported any level of demeaning
treatment for each category.

Figure 14: Gender-based disparagement of litigants
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Against witnesses

The survey’s exploration of gender discrimination against witnesses was limited
to items about gender-based disparagement in court. Again, attorneys were most likely to
be observed disparaging witnesses on the basis of gender; again, most judicial officers
felt such disparagement took place only rarely.
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Figure 15: Gender-based disparagement of withesses
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Note: Percent reported is the total percentage of respondents that reported any level of demeaning
treatment for each category.

Against attorneys

The questions about gender-based harassment of attorneys were also limited to
items regarding demeaning and disparaging behavior. Perceptions of such behavior were
low compared with perceptions of harassment against other types of court participant.
Those who did observe disparaging behavior usually observed it rarely. The gender-based
disparagement observed was most often directed toward non-minority females. Court
security officers were observed harassing non-minority female attorneys by 9.3% of
respondents; court security officers were observed harassing non-minority female
attorneys by 9.2% of respondents.
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Figure 16: Gender-based disparagement of attorneys
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Note: Percent reported is the total percentage of respondents that reported any level of demeaning treatment
for each category.

Unfairness against jury panels

The survey addressed two aspects of discrimination against jurors. First, we asked
about the jury selection process. Second, we asked about instances of racial and gender-
based harassment of impaneled jurors. This section will address each of these issues in
turn.

A majority of respondents (70.6%) reported that they were unaware of any
situations where gender or ethnicity has resulted in the unfounded exclusion of
individuals from juries. With regard to race and ethnicity specifically, 48.5% of
respondents felt that it was very unlikely that minorities would be excused peremptorily
more than non-minorities, or that there was no difference in peremptory excusals of
minorities and non-minorities. Fifteen percent thought race-based peremptory strikes
were “somewhat unlikely,” 25.1% said “somewhat likely,” and 4.5% said “very likely.”
Of the eleven respondents who felt race-based peremptory challenges were “very likely,”
ten were male and one was female; nine were non-minorities and two were minorities.
These demographics do not vary greatly from the overall sample.

With regard to gender, 73.3% of respondents believed discriminatory peremptory
strikes of women were “very unlikely,” or no more likely than peremptory strikes of men.
For 12.6% of respondents, such gender-based strikes are “somewhat unlikely;” 6.5% said
they were “somewhat likely;” and 1.6% said they were “very likely.” Finally, we asked,
“What is the likelihood that minority female members on a jury panel will be excused
peremptorily over the other members?”” Again, a majority of judicial officers (58.3%)
believed that there was no difference between minority female and other members’ being
struck, or that discriminatory strikes against minority females were very unlikely.
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With regard to the second issue, harassment of jury members, the survey
addressed both race-based and gender-based disparaging conduct by court security
officers, court employees, and attorneys. The charts below are like those in earlier
sections, showing the percentage of respondents who witnessed any disparagement of
jurors. Court security officers were least likely to be observed harassing jurors based on
both race and gender; again, attorneys were most often observed engaging in this type of
conduct. Race-based harassment was observed by more respondents than gender-based
harassment for all types of court participants and all race and gender categories.
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Figure 17: Gender-based disparagement of jurors
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Note: Percent reported is the total percentage of respondents that reported any level of demeaning
treatment for each category.
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Figure 18: Race-based disparagement of jurors
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Race and gender fairness overall

All things considered, the majority of respondents (84.2%) felt that judiciaries in
their own counties were fair without regard to gender or ethnicity factors. Furthermore, a
majority of respondents (62%) had not observed any judges demeaning or disparaging
persons on the basis of race or gender. Those respondents who had observed
discriminatory conduct by judges (32.8%) were asked to describe the incidents they had

witnessed.
Table 6: Incidents of discriminatory conduct by judges

Judge’s demeaning or disparaging behavior Respondents reporting
(number and percentage)
Women are discriminated against by male judges making 29
sexist/sexual remarks 11.7%
Disparaging remarks aimed at persons by reference to their 22
race, gender, or ethnicity 8.9%
Disparaging remarks and prejudicial rulings from judges 11
4.5%
Have noticed gender, race, ethnic jokes 10
4.0%
Abusive to lawyers (general) 8
3.2%

24




Respondents were also asked to describe any instance of racial or gender
unfairness in the judicial systems of other counties. Only 6.6% of respondents gave an
answer to this question. The most common instance of unfairness reported by
respondents was “Judge openly demeans women,” reported by three respondents. “In
smaller counties, blacks do not get a fair jury pool or trial” and “racial/ethnic comments
in county judiciary would make minorities uncomfortable” were each indicated by two
respondents. Other comments made by only one respondent are presented in Appendix C.

Another important dimension of race and gender unfairness to litigants in court
involves the outcomes of litigants’ cases. Seventy percent of respondents knew of a
judicial proceeding in Indiana of which they believed the outcome was unjust. However,
only 14.5% of these respondents who knew of an unjust judicial outcome believed that
the lack of justice was due primarily to race or gender. The chart below shows the full
breakdown of responses to this item.

Figure 19: Was the injustice you
witnessed due primarily to race
or gender?

OYes
E No
O Don't Know

When these results were crosstabulated by the race or ethnicity of the respondent,
it appeared that responses were associated with the respondent’s race. While only 13.9%
of respondents who identified as Caucasian believed injustice was due to gender or
ethnicity, 41.7% of respondents who did not identify as Caucasian believed that lack of
justice was indeed due to gender or ethnicity. This association was significant at the .05
level and had a contingency coefficient of +.39, which indicates a strong association.

Finally, the questionnaire asked whether respondents would favor gender- and
race-free identification of criminal defendants in the media. Responses to this question
were fairly evenly split. The most common response was “don’t know,” chosen by 36.4%
of judicial officers. Thirty-one point two percent would favor gender- and race-free
identifications, 28.7% would not favor this, and 3.6% gave no response.

Conclusions

The judicial officers surveyed did not, on the whole, perceive a serious problem
with racial or gender discrimination in the Indiana Court system. However, the disparities
between the perceptions of male and female judges, and between judges of different
races, shed some doubt on the true extent of unfairness. One could interpret these
findings in two main ways. First, we could conclude that there is not much racial or
gender unfairness in the courts, and that women and minorities are more sensitive to
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certain comments and actions. On the other hand, we could conclude that male and non-
minority judges are not sensitive to the true extent of racial and gender unfairness
existing in the courts, perhaps because it does not affect them personally. The finding that
women and minorities, who would be expected to experience race and gender based
unfairness most directly, do indeed perceive more unfairness is a significant finding of
this survey, and deserves attention and interpretation.

Another interesting feature of the respondents’ observations of discrimination,
both race- and gender-based, is the fact that variances between races and genders of
discriminees were not very wide. That is, there were not many more reported
observations of gender-based discrimination against women than of gender-based
discrimination against men. Similarly, there were not many more observations of race-
based discrimination against minorities than of race-based discrimination against non-
minorities. This fact raises some questions about respondents’ understanding of the
questionnaire. However, if these results accurately represent the judicial officers’
observations, they might be interpreted as evidence of dissatisfaction with affirmative
action policies.

Hiring decisions appear to be based mostly on merit factors such as experience
and education as well as personal contact with the applicant. The high importance
assigned to factors such as “personal experience with the applicant” may indicate that
personal networking is important in the court hiring process, which could work to the
detriment of traditionally excluded groups. Although race and gender were not widely
considered important in hiring for any position in the court system, race was most
frequently considered important in selecting candidates for advisory committees, panels,
and task forces.

One of the clearest deficiencies revealed by judges’ experience and perception
was the lack of availability of translators for non-English-speaking court participants. The
lack of generally recognized credentials and standards for translators was also clearly
recognized by judges, and points to the need for more effective selection and
credentialing processes to ensure fair court proceedings for all participants.

In sum, despite the modest evidence for judicial perception of racial and gender
unfairness discovered in this survey, perhaps the most telling indicator was the most
common additional comment — “I’ve had no problems with the issues discussed.”
However, it should be noted that these data cannot be construed to indicate the real level
of race and gender unfairness in the Indiana courts. What these data do indicate is the
level of fairness that Indiana judges believe to exist and are willing to report.
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EXECUTIVE SUMMARY

Six separate mail surveys were conducted during the summer of 2002.
Attorneys
o 201 completed questionnaires were received.
o Sixty-four percent felt that courts in their county are fair with regard to gender,
race, and ethnicity issues.
o Gender-based harassment in court was noted by 15%; race-based harassment was
noted by 10%.
o Sixty-two percent believed that the outcomes of custody and visitation issues are
affected by the gender of the litigant.
Court employees
o 240 completed questionnaires were received.
o Overall, 95% said they believe their court is fair with regard to race and gender.
o Twenty-two percent had observed an Indiana judge demeaning or disparaging
people based on race, gender, or ethnicity.
o Over 33% of respondents did not report that their court has a policy forbidding
gender-based misconduct and requiring equal opportunity.
Prosecutors
o 117 completed questionnaires were received.
o Eighty percent believed that the courts in their county are fair regarding race,
gender, and ethnicity.
o The most common inequity reported was gender bias in family law proceedings.
o Nearly 30% had taken part in a proceeding for which an interpreter was needed
but could not be obtained.
Legal service providers
o 42 completed questionnaires were received.
o Over 20% of respondents made comments about problems with court
interpretation.
o Most respondents felt that their organizations were fair in employment policies
and representation.
o 95% said their organization frequently represents females; 98% said the
organization frequently represents members of minorities.
Law enforcement officers
o 234 completed questionnaires were received.
o Of the six groups, law enforcement officers seemed to be least conscious of race
and gender inequities in the courts.
o Two percent reported observing race-based harassment in court; three percent
reported observing gender-based harassment.
o Only 15% of respondents had direct experience in the courts as witnesses more
than once per year.
Public defenders
o 165 completed questionnaires were received.
o Nearly 30% had experienced a problem with obtaining a needed interpreter for a
court proceeding.
o Many respondents believed that there is a significant likelihood that members of
racial and ethnic minorities will be excluded from juries.
o Twenty-three percent had observed race-based harassment in Indiana courts;
21% had observed gender-based harassment.



I. Introduction

In the fall of 2001, the Indiana Supreme Court Commission on Race and Gender
Fairness contacted the Indiana University Public Opinion Laboratory to discuss the
development of a research project regarding race and gender equity in Indiana courts.
The Commission’s research project was to assess the following topics:

¢ Discrimination and harassment in court based on race, ethnicity, or gender.

e The effects of race and gender bias on the fairness of case outcomes.

e Use of interpreters for non-English speaking litigants.

¢ Discrimination based on race or gender in jury selection.

e Equal employment opportunity in Indiana courts.

It was decided that this project would be best accomplished through mail surveys of
seven types of participants in the court system — judicial officers, attorneys, court
employees, prosecutors, public defenders, law enforcement officers, and legal service
providers. The Commission and the Public Opinion Laboratory collaborated to develop a
separate questionnaire for each population, so that each group would be asked about only
those research issues directly relevant to their positions in the court system. All
questionnaires are reprinted here in Appendix B. After receiving final approval of each
questionnaire from the Commission, surveys were mailed to designated recipients. The
Commission provided the Public Opinion Laboratory with lists of each type of Indiana
court participant from which representative samples could be selected (see Appendix A
for details on methodology).

The first questionnaire to be developed and implemented was the survey of
judicial officers, which was mailed in March of 2002. The survey of judicial officers was
therefore completed and reported in a previous document. The questionnaires for the
remaining six populations were mailed from mid-June to early July of 2002, and
responses were accepted through late August of 2002. These six surveys will be
discussed in the present report.

Although all the surveys in this project addressed the same set of issues listed
above, each was unique in terms of the combination of issues and the types of questions
used to address each issue. Therefore, each survey will be reported in a separate
subsection of this report. Each subsection will include a description of the demographics
of the respondents, a discussion of the main findings of the survey, and some possible
conclusions that could be drawn from the findings.



I1. Survey Results

A. Survey of Attorneys

Demographics

In June of 2002, the Public Opinion Laboratory sent questionnaires to over
five hundred attorneys throughout the state of Indiana. Each questionnaire was
accompanied by a letter from the Chief Justice of the Indiana Supreme Court asking
attorneys to participate in the study. The Public Opinion Laboratory received 201
completed questionnaires by the deadline of August 6, 2002, meeting the response target
set forth in the agreement with the Commission on Race and Gender Fairness.
The total population contacted for this survey was a sample of Indiana attorneys from a
list provided by the Commission on Race and Gender Fairness. Understanding the
demographics of this group of respondents will aid in interpreting the survey results.

Males outnumbered females among those responding to the survey, with 76%
being male and 23% being female (1% of respondents chose not to reveal their gender).
The sample was also overwhelmingly Caucasian (97%), with only 3 African-American
respondents, 2 Hispanic or Latino respondents, and 2 who did not choose to reveal their
racial or ethnic background. The median age of respondents was 47 years; 70% of
respondents were over 40 years old.

The median number of years since receiving a law degree was 19 years, with 27%
receiving it less than 10 years ago, 28% between 11 and 20 years ago, 29% between 21
and 30 years ago, 11% between 31 and 40 years ago, and 5% more than 40 years ago. A
slight majority of respondents (51%) had served in their current positions for less than 10
years; the mean length of time in current position was 13.6 years and the median was 10
years. Most respondents have frequent contact with Indiana courts, with 74% reporting
that they had appeared in a courtroom or in chambers in the past month, and 52%
reporting that they had appeared four or more times in the past month.

A majority of respondents reported that their current position was in private
practice (71%); followed by 7% in prosecution and 3% in both public defense and
government agencies. Respondents were also asked to describe their work in the courts
prior to their current position. Responses to this question were somewhat more varied.
Thirty-four percent gave no answer or indicated that they had had no prior work
experience with the courts. Twenty-three percent of respondents mentioned general
private practice; 15% mentioned prosecution; 10% cited experience as a law clerk for a
judge, and 10% cited general litigation experience. Other types of experience mentioned
included many specific areas of law, such as criminal defense, family court, or civil
litigation.

Main Findings

The questionnaire addressed several main topics dealing with gender, racial, and
ethnic equity in Indiana courts. Major topics covered were the use of interpreters for non-
English speaking litigants, gender- and race-based harassment of individuals in court,
race and gender equity in jury selection, and the impact of race and gender bias on the
outcomes of court cases. These major topic areas will be addressed in turn in this



discussion of the main findings of the survey of Indiana attorneys. This section will
address the most salient findings of the survey, but full distributions of responses to all
items in the questionnaire may be found in Appendix C: Full Marginal Tabulations.

I. Use of interpreters in court

Almost one third of respondents (31%) reported that during the past five years
they had taken part in a case in which an interpreter was used to aid non-English speaking
persons. Of this 31% who had taken part in an case in which an interpreter was used,
66% reported that they had taken part in such a case at least once during the past six
months; many had taken part in multiple interpreted cases. The median number of times
that respondents had participated in such a case in the last six months was one'.

Figure 1: Have you participated in a
case using an interpreter during the
59%- Past five years?

31% O Yes
B No

O Don't know/No
answer

64%

By far the most common language interpreted was Spanish, mentioned by 87% of
those who had participated in an interpreted case during the past five years. A variety of
other languages were mentioned by small minorities of respondents. For example, seven
respondents had participated in a case translated into American Sign Language, and six
had participated in a case translated into Chinese.

Most respondents who have taken part in such cases are satisfied with the quality
of court interpretation in Indiana. Eighty-six percent of those who had experience with
court interpretation agreed with the statement “Court interpreters are or have been fluent
in both English and the interpreted language.” However, some problems appeared in
questions regarding difficulties with obtaining court interpretation. A significant minority
of respondents (13%) had taken part in a case where the judge was unable to obtain an
interpreter when one was needed. Most of these respondents (58%) indicated that they
had experienced this problem one to three times. The main reason cited for the problem
was “overcommitted or unavailable interpreters” (16 respondents). The most common
solution was postponing the proceeding until an interpreter could be obtained; however,
other respondents said that friends, family members, or lawyers of the defendant had
been allowed to interpret in lieu of a neutral court interpreter.

I1. Harassment based on gender or race

! One respondent said he had participated in 50 such cases; another reported 30. However, all other
responses were less than 20, and the majority were less than 3.



The next major topic addressed by the questionnaire was the incidence of gender-
and race-based harassment of court participants by court employees and judges. With
regard to gender, most respondents (81%) felt that they “have been treated with the same
amount of respect as attorneys of another gender” in Indiana courts. However, male and
female respondents differed sharply in their response to this question. While 92% of
males believed they had been treated with equal respect, only 44% of women agreed with
this statement. This relationship is statistically significant and moderately strong, with a
probability of chance at the .001 level and Tau B at .51°. The chart below illustrates this
finding.

Figure 2: Do you feel you have been treated
with the same respect as attorneys of another
gender?
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A similar pattern may appear in response to the question, “In your experience
with Indiana courts, would you agree that you have been treated with the same amount of
respect as attorneys of another race or ethnicity?” Looking at the overall sample, 90% of
respondents agreed. When responses were broken down by respondent’s race or ethnic
identity, the beginnings of a pattern of Caucasians agreeing more often than members of
minorities appeared. However, as noted in the description of the respondent population,
our sample included so few minority respondents that it is impossible to determine
whether this hypothetical relationship is statistically significant.

In addition to considering the respect or disrespect they had personally
experienced, we also asked the attorneys about gender- and race-based harassment they
may have observed in court. First, we asked about harassment by judges. Twenty-one
percent of respondents reported that they had observed an Indiana judge speaking or
acting in a demeaning or disparaging manner toward any person based on gender, race, or
ethnicity. When asked to explain their observations, most respondents gave a general
comment that a judge had displayed race or gender bias (8%) or had made demeaning

? Tau is a measure of association that indicates the proportional reduction in error when the independent
variable is known. Lambda, a more conservative measure of association, was at .30 in this instance.



remarks about females, especially female attorneys (8.5%). Figure 3, below, illustrates
these findings.

Figure 3: Have you observed any Indiana
judge demeaning people in court based
on gender,race or ethnicity?
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B No
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know/No
answer

We also asked more generally about observations of court personnel (judges,
court security officers, and other court employees) demeaning or disparaging people in
court based on gender and race. First, approximately 15% of respondents reported that
they had observed demeaning or disparaging treatment based on gender.

Figure 4: Have you observed court
personnel demeaning or disparaging people
in court based on gender?
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Of those respondents who had observed such behavior, over three quarters (77%)
said they had observed judges engaging in gender-based disparagement. Smaller numbers
observed such behavior on the part of court employees (43%) and court security officers
(17%). The behavior was most commonly reported to be directed at non-minority females
(87%), followed by minority females (37%). The types of court participants to whom the
harassment was directed were most commonly litigants (63%) and witnesses (47%). Over
83% of respondents who observed gender-based harassment in court indicated that they
had observed it “somewhat infrequently” or “very infrequently,” with 13% reporting it



“somewhat frequently.” There was a modest but statistically significant relationship
between respondent’s gender and observation of gender-based harassment (.05 level of
significance; contingency coefficient .25).

With regard to demeaning or disparaging treatment based on race or ethnicity,
slightly fewer respondents (10%) reported having observed such behavior in court.
Again, judges were the most commonly observed harassers (65% of respondents who
observed race-based harassment), followed by court employees (60%). The behavior was
most commonly observed to be directed at minority males (90%), followed by minority
females (75%). As with gender-based harassment, respondents most commonly noted
race-based harassment of witnesses (75%) and litigants (70%). Most respondents who
reported observing race-based harassment indicated that it occurred somewhat
infrequently (45%) or very infrequently (35%).

I11. Race and gender equity in jury selection

Although constitutional law prohibits striking jurors on the basis of race or
gender, many people feel that the unfounded exclusion of women and minorities from
juries remains a problem. A minority of respondents (13%) reported that they were aware
of or had observed situations in which gender or ethnicity has resulted in the unfounded
exclusion of people from juries. These respondents commonly believed that prosecutors
try to exclude persons of the same race as the defendant (5.5%), and that all types of
attorneys attempt to exclude people based on race or gender for “tactical” reasons (3.5%).

Though only 13% of respondents reported having observed race- or gender-based
exclusion from juries, many more respondents reported that they believe it was at least
somewhat likely that such exclusions do occur. Specifically, 39% of respondents believed
it is at least somewhat likely that racial or ethnic minorities will be excluded from juries
based on their race or ethnicity. Twenty-three percent believed it is at least somewhat
likely that women will be excluded based on their gender, and 31% believed it is very or
somewhat likely that minority females will be excluded from juries more often than other
members of the jury venire.



Figure 8: What is the likelihood of peremptory
exclusion of women and minorities from juries?
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The disparity between the number of attorneys who said they have observed
unfounded exclusion based on race or gender and those who said they believed race or
gender based exclusion is likely suggests several paths of interpretation. First, the
wording of the first question asked specifically about “unfounded” race and gender based
exclusions, while the other series of questions asked simply about exclusions. Therefore,
the difference may be based on respondents’ belief that race or gender based exclusions
are not necessarily unfounded, and may be best for their client. Another valid
interpretation would be that respondents believed exclusions occur, but have not had
occasion to personally witness them.

IV. Impacts of race and gender on case outcomes

The questionnaire examined several areas in which race or gender bias may have
an impact on the outcome of a case. To begin, 70% of attorneys surveyed indicated that
they knew of an Indiana court case in which they believed the outcome was unjust. Only
10% of respondents believed that the injustice in case outcome was primarily due to race
or gender bias. However, when we asked more specifically about certain types of cases,
more respondents recalled an influence of gender on case outcomes, especially in family
law.

Fully 62% of respondents believed it is very or somewhat likely that the gender of
the litigants affects the outcome of custody and visitation cases. These respondents were
asked to explain their response; forty-eight percent stated that mothers are commonly
preferred for custody of children despite the gender-neutral language of the applicable
statutes. Forty-three percent believed that child support awards and enforcement are
affected by gender, and 41% believed decrees dividing marital property are also affected



by gender. A smaller percentage (24%) believed that the gender of the judge has an
impact on the outcomes of child support and marital property division cases.
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cage outcomes?
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62%
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*For custody and visitation, “yes” reflects an answer of “very likely” or “somewhat likely.”
Conclusions

Overall, 64% of respondents felt that courts in their county are fair with regard to
gender, race and ethnicity issues; an additional 22% had no opinion on the matter.
However, responses to other items reveal that the attorneys surveyed are aware of several
problems related to race and gender fairness in the Indiana courts. First, a majority of
respondents felt that gender had an impact on the outcomes of certain family law issues,
particularly custody decisions. Even though statutes have been changed to reflect a
requirement of gender-neutral consideration, attorneys continue to perceive a bias in
favor of mothers and a more stringent burden of proof for fathers than for mothers.
Second, a significant minority of respondents believed that race and gender are likely to
affect the selection of jury members. Finally, a significant minority also believed that, as
attorneys, they have not been treated with the same amount of respect as others of another
race or gender. Many of these perceptions were more common among women and
minorities, reflecting a heightened awareness of race and gender based injustice in these
populations.

Although the numbers of attorneys perceiving problems with race and gender
equity in the courts was variable and sometimes quite low, this cannot be construed to
reflect the true extent of fairness or unfairness in Indiana courts. Rather, this information
reflects only the perceptions, beliefs, and attitudes of a sample of attorneys. These
attorneys may or may not be aware of the actual extent of bias or fairness in our courts.
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B. Survey of Court Employees

Demographics

The Indiana University Public Opinion Laboratory received 240 completed
questionnaires from employees of Indiana courts. Understanding the demographic
characteristics of these respondents will help in interpreting their responses. A large
majority of the respondents were women (83%). The majority were also Caucasian
(87%), with 7% being African American, 2% Hispanic or Latino, 2% Native American,
and 2% listing another race or no race or ethnicity. The median age of respondents was
47 years. Most respondents (72%) have completed trade school or attended at least “some
college.” Twenty-five percent listed a high school diploma as their level of education;
29% held a bachelor’s degree or higher degree.

Respondents held a variety of positions within the court system. The most
common position was court reporter, held by 38% of respondents. This was followed by
bailiff (20%), administrative assistant/secretary (11%), and clerk (8%). A full listing of
positions held by respondents is available in Appendix C. A majority of respondents
have held their current positions for five years or less (59%). Another 35% had held their
position for six to twenty years, and 6% for more than twenty years. Many court
employees had held other positions in Indiana courts prior to their current position. Forty-
five percent have been court employees for five years or less; 45% for six to twenty
years, and 11% for more than twenty years. Prior positions in the court were many and
varied, but the top prior positions were clerk/clerk’s office (20%), bailiff (10%), and
court reporter (9%).

Main Findings

The questionnaire examined several major topics related to race and gender equity
in the Indiana courts. Main topics included use of court interpreters, jury selection,
harassment based on race and gender, effects of race and gender bias on case outcomes,
and court employment policies. These topic areas will be discussed in the following
discussion of the main findings of the survey. This discussion will describe the most
prominent results; full data on all questions in the survey instrument are available in
Appendix C: Full Marginal Tabulations.

I. Court interpreters

Eighty percent of respondents have observed or had contact with court
interpreters at some time in their capacity as court employees. While some employees
indicated that they have had contact with court interpreters nearly every day, the overall
median number of contacts within the last six months was five. The most common
language interpreted was Spanish, mentioned by 92% of those who have had contact with
court interpreters. This was followed by American Sign Language, mentioned by 29% of
respondents.

Few respondents reported that they themselves are fluent in a language other than
English (2.5%). More respondents indicated that at least one employee of the court in
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which they work is fluent in a foreign language (22%). However, a majority of
respondents either gave no answer or said that no employees in their court are fluent.

Those who had had contact with court interpreters were generally satisfied with
the quality of court interpretation. Over 92% of these respondents agreed with the
statement, “Court interpreters are or have been fluent in both English and the interpreted
language.” Furthermore, 95% of respondents who had contact with interpreters indicated
that they believed the court in which they work is effective and fair with regard to the use
of court interpreters.

IL. Jury selection

The next main topic area covered by the questionnaire was race, ethnicity, and
gender bias in jury selection. We asked several questions aimed at assessing respondents’
opinions on the likelihood that women and minorities would be excluded from jury
panels on the basis of their race, ethnicity, or gender. Just 5% of respondents reported that
they are aware of a situation where gender, racial, or ethnic bias resulted in the
unfounded exclusion of people from juries. Furthermore, the majority of court employees
felt that such exclusions were unlikely for both females and minorities. Eighteen percent
felt that it was somewhat likely or very likely that racial or ethnic minorities would be
excluded on the basis of their race or ethnicity; 13% felt that it was somewhat or very
likely that minority females would be excluded on the basis of race or gender; and 7%
felt it was somewhat or very likely that females would be excluded on the basis of their
gender. The chart below illustrates these findings.

Figure 1: What is the likelihood that women and
minorities will be excluded from juries?
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II1. Harassment based on race and gender

12



The questionnaire examined several dimensions of gender- and race-based
harassment in the courts. First, we asked about respondents’ personal experience of
harassment in Indiana courts. A large majority of respondents (96%) said that they feel
they have been treated with the same amount of respect as court employees of another
race or ethnicity. Slightly fewer respondents (88%) said that they had been treated with
the same amount of respect as court employees of another gender. We also asked, “Have
you observed any Indiana judge who speaks or acts in a demeaning or disparaging
manner toward any person based on gender, race, or ethnicity?” Most respondents (75%)
said no, while 22% said yes and 4% gave no answer.

Figure 2: Have you observed any Indiana judge
demeaning people in court based on race, gender,
or ethnicity?
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B No
0 No answer

75%

Next, we asked about demeaning or disparaging treatment based on gender or
race more generally. We asked whether respondents had observed such behavior, who
had engaged in the behavior, and to whom the demeaning treatment had been directed.
Twenty of respondents reported that they had observed or heard about court personnel
demeaning or disparaging people on the basis of gender. Nearly 54% of respondents who
had observed such gender-based harassment in court said that attorneys had demeaned or
disparaged people based on gender. Judges were the next group most likely to be named
as harassers by respondents who observed gender-based demeaning behavior (51%).
Fewer respondents indicated that court security officers or court employees had engaged
in this behavior (29% and 27% respectively). Respondents were most likely to observe
gender-based demeaning treatment directed toward attorneys (54%), followed by court
employees (47%). Smaller numbers reported harassment of judges (22%), witnesses
(14%), litigants (28%), jurors (9%), and court security officers (9%). As might be
expected, most respondents who observed gender-based harassment reported that it was
directed against women (47% minority females; 77% non-minority females), although a
significant minority reported harassment of males (26% non-minority males, 22%
minority males).

With regard to demeaning or disparaging treatment based on race or ethnicity,
12% of respondents reported witnessing or hearing about such behavior in court.
Respondents who observed race-based demeaning behavior were most likely to name
other court employees as the court personnel that engaged in this type of behavior (62%),
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followed by attorneys (46%), court security officers (34%), and judges (26%). The
behavior was most likely to be directed at litigants (69%). Minority males were the group
most likely to be demeaned or disparaged on the basis of race or ethnicity; such treatment
of minority males was reported by 79% of respondents who observed race-based
harassment. Harassment of minority females was reported by 51% of these respondents.

IV. Effects of race and gender on case outcomes

Nearly 38% of respondents had observed an Indiana judicial proceeding the
outcome of which they believed to be unjust. However, only 31% of these respondents
believed that the injustice was due primarily to race, gender, or ethnicity. Specifically,
11% of those who observed an unjust outcome thought it was due primarily to gender;
9% believed the injustice was due primarily to ethnicity, and 12% believed injustice had
been based on both gender and ethnicity.

In several areas of law, particularly family law, the perception persists that
women and men are treated unequally. The majority of court employees surveyed did not
believe that such unequal treatment is prevalent. Sixty-two percent of respondents
believed that it was somewhat or very unlikely that the gender of the litigants plays a role
in custody and visitation cases. Twenty-six percent believed it was somewhat likely, and
8% believed it was very likely. Respondents were less likely to believe that the gender of
the judge has an effect on custody or visitation issues. Seventy-three percent believed
such an effect was very or somewhat unlikely, while 21% believed it was very or
somewhat likely. Next, we asked about child support awards and enforcement of such
awards. Twenty-three percent of respondents believed that, in general, these awards are
affected by the gender of the litigants; fifteen percent believed they are affected by the
gender of the judge. Finally, we asked about dissolution decrees dividing marital
property. Compared to the other types of cases, more respondents (25%) believed the
gender of the litigants affects the outcome of this type of case. Fifteen percent of
respondents believed that the gender of the judge affects the outcome of marital property
division cases. The chart below shows these findings and compares respondents’ opinions
across the different types of cases.
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Figure 3: Does gender affect the outcomes of these
types of cases?

100%
80%
60%
40°/: —ﬂzzey—za% 25%
g 15% — 15%
] T
0% 1 e ]
2 5 £ O Affected b
E § E’- c litigant er):der
2 ; 5 ected
2 c i S c£ H Affected b)_/
3 = 85 gender of judge
® o S
3 =

*Note: For custody and visitation, responses of “very likely” and “somewhat likely” were counted as
“affected.” For other items, “yes” was counted as “affected.”

V. Court employment policies

The instrument included several basic items aimed at assessing Indiana courts’
employment policies as they affect race and gender fairness. First, 66% of respondents
report that they are aware of a formal policy that provides for equal employment
opportunity in their court. Of those who reported awareness of such a policy, 91% believe
the policy is effectively enforced. The chart on the next page illustrates this finding.

Figure 4: Does your court have a formal policy
providing for equal employment opportunity?
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Respondents were also asked whether their court has “a policy which specifically
prohibits gender-based misconduct, including sexual harassment and gender
discrimination.” Sixty-seven percent of respondents are aware of such a policy in their
court. Nine percent did not believe that their court has such a policy, and 24% did not
know or gave no answer. Of the sixty-seven percent of respondents who were aware of a
policy prohibiting gender-based misconduct, 61% believed that the policy is effectively
enforced in their court. Thirty-seven percent do not know or have no opinion on whether
the policy is effectively enforced, and just 4% believe their court’s policy is not
effectively enforced.

Finally, we asked, “Does your court post or advertise all job openings?” Fifty
percent of respondents indicated that their court does post or advertise job openings.
However, the true percentage of courts which post or advertise positions may be higher
or lower, as 25% of respondents indicated that they do not know their court’s policy in
this area. Another 25% reported that the court in which they work does not post positions.

Conclusions

The court employees surveyed here do not seem to perceive a serious problem
with race and gender equity in their courts. Overall, 95% of court employees surveyed
said that they believe the court in which they work is fair without regard to gender or
ethnicity factors. However, significant minorities of respondents did note some problems.
For example, one in five respondents had observed gender-based harassment in court,
most often on the part of judges and attorneys. Nearly as many had observed race-based
harassment in Indiana courts.

Over one third of respondents did not report that their court has policies
forbidding gender-based misconduct and requiring equal employment opportunity. This
may reflect a lack of awareness on the part of employees rather than a lack of appropriate
policies; however, employees are unlikely to understand and use their rights and
responsibilities under a policy of which they are unaware.

Finally, 22% of respondents had observed an Indiana judge demeaning or
disparaging people based on race, ethnicity, or gender; 12% had observed an outcome of
an Indiana court proceeding which they believed was unjust due to race, gender, or
ethnicity bias. Although these do not constitute majorities of the respondent population,
even a lower number of employees reporting very serious problems may be cause for
concern.
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C. Survey of Prosecutors

The Sample

The Public Opinion Laboratory sent questionnaire packages to ninety-two Indiana
prosecutors’ offices. Each package contained five questionnaires accompanied by a letter
which asked the recipient to distribute the questionnaires to practicing prosecutors or
assistant prosecutors in the office. The laboratory received 117 completed questionnaires
by the deadline of August 22, 2002. Understanding the characteristics of the population
that responded will aid in interpreting the results of this survey.

The majority of respondents were male (73%), with 25% female and three
respondents who chose not to reveal their gender. Most respondents (92%) identified
themselves as Caucasian. There were also two respondents who identified as African
American, two who identified as Hispanic or Latino, and one who identified as Asian
American. Several respondents chose not to indicate their race or ethnic identity. The
median age of respondents was forty-three years.

The prosecutors surveyed had received their law degrees between one and forty
years ago; the median time since receiving the degree was 13.5 years. Respondents had
served as prosecutors for between one and thirty-three years, with the median time as a
prosecutor being eight years. The majority of respondents had appeared in a courtroom or
in chambers more than ten times in the past month (85%). Nine percent had appeared
seven to ten times, and five percent had appeared fewer than seven times.

Respondents had held a variety of positions in court prior to their current positions. When
asked to describe their prior work experience in the courts, respondents generally
indicated either fields of law (such as civil law or criminal defense) or types of practice
(private, public defense, etc.). The table below shows the top types of previous work
experience mentioned by respondents. Up to three types of previous experience were
coded for each respondent.

Table 1: Prior work experience in the courts

Type of prior experience Percentage
General/private practice 31
Civil case work 27
Deputy prosecutor 18
Family law 15
Public defender 14
Trial work 9
Criminal defense 9

Main Findings

This survey, like the others associated with this project, addressed several topics
related to race and gender fairness in Indiana courts. These topics included court
interpretation, jury selection, discrimination and harassment in court, and the effects of
race and gender bias on case outcomes. The following sections will discuss the most
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important findings of the survey in these areas. Full distributions for each item in the
questionnaire are available in Appendix C: Full Marginal Tabulations.
I. Court interpretation

A large majority of respondents (89%) indicated that they have taken part in a
case in which a judge used an interpreter to aid non-English speaking litigants during the
past five years. The frequency of respondents’ experience with interpreted cases was
varied, with some respondents reporting no such cases in the past six months and others
reporting up to three hundred. However, the median number of times respondents had
taken part in an interpreted case during the past six months was two; the mean was
eleven. As might be expected from previous surveys, the major language interpreted was
Spanish, mentioned by 88% of respondents. This was followed by American Sign
Language (9%) and Chinese (5%).

The questionnaire also asked about potential problems with court interpretation.
First, we asked, “Have you ever taken part in cases where a judge was unable to obtain an
interpreter when one was needed?” Over one fourth of respondents had experienced this
problem (28% -- see Figure 1 below). Sixty-seven percent of those who had taken part in
a case where an interpreter could not be obtained said that this had happened one to three
times during the past five years; 18% said four to six times, and 6% had experienced the
problem seven or more times. Those respondents who had experienced this problem were
asked, “What circumstances prevented the judge from obtaining a needed interpreter?”
The most common response, mentioned by 79% of those who had experienced the
problem, was that interpreters were simply unavailable at the time and place where they
were needed. Other circumstances mentioned were lack of qualified individuals (15%)
and insufficient advance notice (6%).

Figure 1: Have you taken part in cases where a
needed interpreter could not be obtained?
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Most respondents who had taken part in a case in which an interpreter was
unavailable reported that a judge had postponed the proceeding until an interpreter was
available (91%). However, respondents indicated that judges had also allowed family
members (48%) or friends of the defendant (48%) to interpret. Smaller percentages also
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reported that bilingual counsel (18%), court personnel (6%) or another defendant (6%)
had been allowed to interpret in a court proceeding when an official interpreter was
unavailable. Despite these problems with availability, most respondents (77%) believed
that court interpreters are generally fluent in both English and the interpreted language.
Few respondents (6%) were fluent in a language other than English themselves.

IL. Jury selection

The jury selection section of the questionnaire was primarily concerned with the
removal of individuals from jury panels based on their race, ethnicity, or gender. First,
the questionnaire asked, “Are you aware of or have you observed any situations where
gender or ethnicity has resulted in the unfounded exclusion of people from juries?”” The
majority of respondents (84%) said no, although a significant minority (10%) said yes.
The remainder of respondents did not know or gave no answer on this issue.

Those respondents who said they were aware of such unfounded exclusions were
asked to explain the situations they had observed. Although all these respondents gave
unique explanations, several main themes were apparent. First, some respondents
explained that jurors are perceived to be sympathetic to members of their own race or
hostile to members of another race. Other respondents explained that women are
excluded from cases which might be of special interest to women, such as domestic
violence. Also, several respondents indicated that lawyers use race or gender based
strikes not as a form of discrimination, but as an attempt to further their case or help their
client.

The questionnaire also asked about the likelihood that minority, female, and
minority female members of a jury panel will be struck on the basis of their race,
ethnicity, or gender. Respondents were most likely to believe that members of racial or
ethnic minorities would be struck on the basis of their race or ethnicity. However, the
majority of respondents felt that such exclusions were very unlikely or somewhat likely
for all three categories. The chart below shows these results, comparing them across
categories.
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Figure 2: What is the likelihood that women and minorities
will be excluded from jury panels?
60%
50% 0% 20% 48%
0,
40% 33
30% +—23% 26% O Very likely
o
20% 1% B B Somewhat likely
10% v 8% & | 19% | somewhat unlikel
. omewhat unlike
* 3% S [ 2%. l {
0% : : O Very unlikely
Minorities Minority Women B No opinion
women

II1. Discrimination and harassment in court

The section of the questionnaire focusing on harassment in court attempted to
collect several types of information about race or gender based harassment observed by
prosecutors in court. Respondents were asked whether they had observed such
harassment, the position of the harasser, the position of the harassed individual, the
gender and minority status of the harassed individual, and the frequency with which
harassment was observed.

Fifteen respondents, or approximately 13%, reported that they have observed
court personnel demeaning or disparaging people in court based on gender. The
percentages in the following discussion of these findings will refer only to the group who
had observed such demeaning treatment. Seventy-three percent of these respondents
indicated that judges had been observed engaging in demeaning behavior. Fewer
respondents (47%) said court employees had engaged in gender-based harassment, and
one respondent said court security officers had done so. The observed behavior was most
likely to be directed at non-minority females (86%), though some respondents did note
gender based harassment of minority females (27%), minority males (20%) and non-
minority males (13%). According to respondents’ observations, litigants were the type of
court participant most likely to be demeaned or disparaged based on gender (73%),
followed by witnesses (27%) and jurors (20%). Most respondents who observed gender-
based demeaning treatment said that they had observed the behavior somewhat or very
infrequently (80%); three respondents had observed it somewhat or very frequently.

Next, the survey asked the same set of questions with regard to harassment based
on race or ethnicity. Eleven respondents, or 9%, said that they had observed court
personnel demeaning or disparaging people in court based on race or ethnicity
(percentages in the following discussion refer only to this group). As with gender-based
harassment, judges were most likely to be observed engaging in race-based demeaning
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treatment (82%), although disparagement by court employees (55%) and court security
officers (45%) were also observed. All eleven respondents reported that minority males
had been demeaned on the basis of race; 64% said minority females had been harassed,
and one respondent reported observing race-based harassment of non-minority females.
Race-based harassment was most commonly reported to be directed at litigants (82%)
and witnesses (36%). The majority of respondents who had observed race-based
harassment said it occurred somewhat or very infrequently (82%), while two respondents
said it occurred somewhat frequently.

In addition to these general observations about the type and frequency of
demeaning behavior in court, respondents were asked specifically about whether they had
observed Indiana judges demeaning or disparaging people in court based on race, gender,
or ethnicity. The majority of respondents (72%) had not observed such behavior on the
part of judges; however, 21% indicated that they had observed it.

Figure 3: Have you observed any Indiana judge
demeaning someone based on race, gender, or
ethnicity?

6.8%

21.4%

O Yes

B No

71.8% O Don't know/No
answer

Respondents who said yes were asked to describe the behavior they had observed.
The most common response, given by six respondents, was that a judge treated women
employees or women attorneys disrespectfully. Two respondents reported that judges
were demeaning with regard to race and gender in general. All other comments were
unique, generally referring to specific comments or incidents of harassment.

Most respondents felt that they personally had been treated with respect in court.
Eighty-four percent of respondents believed that they have been treated with the same
amount of respect as attorneys of another gender, and 88% felt that they have been
treated with the same amount of respect as attorneys of another race or ethnicity.
However, women were less likely than men to feel that they had been treated with the
same respect as another gender, and minorities were less likely than non-minorities to
feel they had been treated with the same respect as members of another race. The charts
on the next page illustrate these findings.
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Figure 4: Do you believe you have been treated with
the same respect as attorneys of another gender?
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The association between respondents’ gender and the response to this item was
statistically significant at the .001 level. This means that there is less than a 0.1% chance
that the differences between men’s and women’s answers were caused by sampling
errors. The association was modest, with a Kendall’s Tau value of 0.33. This means that
knowing the gender of a respondent leads to a 33% reduction in errors in predicting the
answer to the item.

Since the number of members of racial and ethnic minorities who responded to
the survey was low, associations in this area are more difficult to validate statistically.
However, the results do seem to show the same type of pattern as with gender-based
harassment.
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Figure 5: Do you feel you have been treated with the
same respect as attorneys of another race or
ethnicity?
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20%
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Note: To facilitate analysis, this chart excludes 11 cases answering “don’t know” or “no answer.” The
association illustrated in this chart is significant at the .001 level and has a Kendall’s Tau value of .33
(see interpretation on previous page).

IV. Effects of race and gender bias on case outcomes

There are several areas of family law in which there is concern that gender bias
plays a role. A majority of attorneys share this concern in the area of custody. Fifty-two
percent of respondents said that it is very or somewhat likely that the gender of the
litigants plays a role in custody and visitation issues. These respondents were asked to
explain their views. The most common response was that mothers get custody as a
presumption, mentioned by 29% of respondents. Nearly all comments on this topic
indicated that women are favored in all or some types of custody and visitation issues.
Fewer respondents (25%) believed that child support decisions are generally affected by
the gender of the litigants, and twenty-six percent believed the gender of the litigants
affects decrees dividing marital property. Furthermore, 20% of respondents believe that
the gender of the judge affects the outcomes of child support and marital property cases.
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Figure 6: Are family law cases affected by the gender of the
litigant?
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In addition to family law, we also addressed possible problems with race and
gender bias in plea bargaining and appointment of counsel for indigent defendants. Most
prosecutors surveyed did not feel that there are significant problems with race and gender
fairness in these areas. Eighty-four percent of respondents believed that racial or ethnic
minorities receive equal treatment with other defendants in plea bargaining. Twelve
percent did not know or gave no answer, and three percent of respondents believed that
minorities do not receive equal treatment. Those who felt there was unfairness were
invited to comment; four chose to do so. Three comments addressed problems faced by
Spanish-speaking defendants, who may not have access to treatment and diversion
programs or who cannot communicate with attorneys With regard to appointment of
counsel, 97% of respondents believe that the process is fair without regard to gender or
ethnicity factors. Two respondents commented on unfairness in the process, one referring
to a language barrier between attorney and client and one citing a lack of understanding
based on gender differences.

Conclusions

Overall, 80% of respondents reported that they believe the courts in their county
are fair regardless of gender or ethnicity factors. All respondents were invited to make
additional comments about the topics addressed in the survey; up to three comments were
accepted from each respondent. The most common comments referred to the idea that
race and gender inequity is not a serious problem in the respondent’s view. These
comments included “My area has a very small minority population” (6 respondents), “I
have been treated fairly” (5 respondents), and “(Race and gender equity is) not a problem

24



in courts where I practice” (5 respondents). See Appendix C for a full listing of
respondents’ additional comments. Despite these comments which would tend to
minimize the effects of race and gender bias in Indiana courts, several problems were
identified by many respondents.

One of the problems most commonly reported by the prosecutors surveyed was
gender bias in family law proceedings. Over half of respondents believed it was likely
that custody and visitation would be affected by the gender of the litigants, with most of
these explaining that they felt there is some bias in favor of women. Between twenty and
twenty-five percent also felt that gender was likely to affect child support and marital
property division.

Nearly thirty percent of respondents said that they had taken part in a proceeding
for which an interpreter was needed but could not be obtained, making this another of the
most common problems reported by respondents. Several additional comments also
related to the issue of language barriers, such as “(Courts) need more Spanish-speaking
public defenders,” “Hispanics are treated unfairly by our justice system,” and “Court
system should provide language lessons to judges and prosecutors.”

As in the other surveys in this project, females and minorities seemed to be more
sensitive to problems with race and gender equity than males and non-minorities. This
was especially true in regard to questions about the treatment respondents themselves had
received in courts. In all, though most respondents expressed a belief that the problem of
gender and race inequity in Indiana courts is minimal, significant percentages showed
awareness of serious problems with ethnic and gender bias affecting justice for Indiana
citizens.
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D. Survey of Legal Service Providers

Demographics

The Public Opinion Laboratory mailed questionnaires to all employees of Indiana
Legal Services, Incorporated listed on the Indiana Justice Center web site
(www.indianajustice.org). A total of one hundred thirty-nine questionnaires were
distributed on July 19, 2002. After two weeks, a reminder postcard was mailed to each
employee who had not yet returned a questionnaire. Forty-two completed questionnaires
were returned by the deadline of August 22, 2002.

Because questionnaires were mailed to all known employees of Indiana Legal
Services, respondents held a variety of positions within the organization. The most
common position was litigator (43%), followed by administrator (21%). Figure 1 below
shows the distribution of positions held by respondents.

Figure 1: Respondents' positions within
Indiana Legal Services
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O Litigator

42.9% |m Administrator
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21.4%

We asked, “How many attorneys are partners or employees of your
organization?” Respondents tended to understand this question in two different ways.
Some answered for Indiana Legal Services as a whole, leading to 21% who said there are
more than fifty attorneys in their organizations. Others answered only for their particular
office. Twenty-nine percent of respondents reported one to five attorneys; 24% reported
six to ten, 10% reported eleven to twenty-five, and 12% reported twenty-six to fifty
attorneys.

The questionnaire also asked whether respondents’ organizations specialize in a
particular area of law. Some respondents (36%) described the general specialty of
poverty law or legal services. Others indicated a particular specialty within Indiana Legal
Services. Four respondents said that their office specializes in family law, and one
specialized in immigration. The majority of respondents (71%) said that representatives
of their organization have appeared in a courtroom or in chambers more than ten times in
the past month, followed by 10% who said a representative had appeared between seven

26


http://www.indianajustice.org/

and ten times. The unit of analysis for this survey was the organization itself rather than
individual employees, so individual demographic data on respondents was not collected.

Main Findings

Since the survey of legal service providers addressed the organization as a whole
rather than individual experiences, fewer topic areas were investigated in this survey than
in the surveys of other court participants. The main topics covered were as follows: court
interpretation, employment policies, and representation of women and minorities by
Indiana Legal Services. The following discussion of the main findings will cover each of
these areas.

I. Court interpretation

With regard to court interpreters, 62% of respondents reported that their
organization has presented cases using interpreters for non-English speakers during the
past five years; 5% reported no such cases, and 33% did not know whether their
organization had handled such a case (see Figure 2 below for an illustration of these
findings). The 62% of respondents who did report an interpreted case were asked to
estimate how many such cases their organization had handled during the past six months.
Of this group, 54% reported one to five interpreted cases in the past six months; 12%
reported six to ten cases; zero and more than ten cases were each reported by one
respondent. The language most often interpreted was Spanish, which was mentioned by
73% of respondents whose organizations had taken part in a case where an interpreter
was used. This was followed by American Sign Language (15%) and Russian (12%).

Figure 2: Has your organization taken partin a
case using an interpreter in the past 5 years?

33%
O Yes
B No
62% O Don't know
5%

Twenty-six percent of respondents indicated that their organization had taken part
in a case where a judge was unable to obtain a needed interpreter. Forty-five percent of
these respondents said this problem had arisen one to three times during the past five
years; 18% said four to six times; 18% said six to ten times, and one respondent said it
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had happened more than ten times during the past five years. Most legal service offices
have some resources to deal with this problem, as 88% of respondents report that their
organization currently employs legal service providers who are fluent in a language other
than English.

I1. Employment policies

The next section of the questionnaire addressed the employment policies of
Indiana legal service providers, especially those related to opportunities for women and
members of racial or ethnic minorities. Over 90% of respondents were aware that their
organization has a formal policy providing for equal employment opportunity; 7% did not
know, and one respondent believed their organization does not have an equal opportunity
policy. Furthermore, 81% of respondents are aware of a policy in their organization that
prohibits harassment and discrimination against women and minority employees.
Fourteen percent of respondents either did not know or gave no answer as to whether
their organization has a policy prohibiting harassment; just 5% believed their
organization does not have such a policy. Most respondents (88%) also reported that their
organization posts or advertises all job openings, 2% reported that their organization does
not post or advertise positions, and 10% did not know.

Figure 3: Summary of employment policies
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Respondents were asked how many women and how many members of racial or
ethnic minorities are employed as attorneys in their organizations. These numbers were
compared with the total number of attorneys provided by respondents in an earlier item to
give an approximate percentage of women and minorities employed. A majority of
respondents’ answers (70%) indicated that approximately 45% to 55% of attorneys in
their organizations are female. Representation of minorities was not as positive, with 36%
of respondents indicating that no attorneys employed by their organization are members
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of racial or ethnic minorities. Nineteen percent of respondents indicated that 5% to 15%
of attorneys employed in their organizations were members of minorities.

We next asked, “In general, do other Indiana organizations like yours provide
equal opportunity for hiring and promotion to members of racial or ethnic minorities?” A
majority of respondents (55%) replied that they did not know’. However, among those
who did offer an opinion, 95% believed that equal opportunity for minorities is provided.
Similarly, although half of respondents did not give an opinion on whether Indiana legal
service providers provide equal opportunity to women, 95% of those who did give an
opinion felt that equal opportunity for women is provided.

Figure 4: Do other Indiana organizations like
yours provide equal opportunity to women and
minorities?
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Note: Those answering “don’t know” or “no answer” were excluded from this analysis.

ITI. Representation of women and minorities

A large majority of respondents said that their organizations provide legal
services very frequently or somewhat frequently to both women (95%) and racial or
ethnic minorities (98%). Furthermore, 91% of those respondents who expressed an
opinion on the issue believed that “other Indiana organizations like [theirs] generally
provide an equal level of service and representation to females and minorities.” Just two
respondents believed that other organizations do not provide equal service. Finally, 65%
of those who expressed an opinion on the matte