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SUMMARY:

... The dead boy was Joel's age, a more-loved and |ess attractive image, perhaps, swimming up to Joel's eyes from be-
hind the counter, through the sugary teenage drinks the two of them knocked back before they drove to McDonad's.
There were two assistant District Attorneys, Jim Williams and Ronnie Bodenheimer: Jim Williams, famous for mis-
conduct even in New Orleans, is now adefense lawyer who says heisreformed. ... And it said that teenage white boys
shouldn't kill each other in the suburbs on a Saturday night, that good-looking kids with blond hair and the fear of death
upon them shouldn't be sitting in the defendant's seat in a capital tria, knee bouncing from nerves. ... Clivedid it so
well, that line of questions, he would make a self- deprecating and truly funny remark about his British accent, and then
cock his head and ask them could they hate Brits and not hate his client? ... So Joel screamed through hisfirst few
years and then started talking and started school, and by then Jodl's father stopped whatever he was doing that |eft no
marks on the boy's body. ... Never a clear moment had passed between them, though Rudy liked and looked up to Joel,
and Jodl felt grudging pity and shame around Rudy. ... And how it was inverted by the anarchic pagan spirit of the
celebration, until Katy said: Tell me more about Joel's doctor. ... Joel entered the wormhole that day in that courtroom,
and he never came out the other end - not really, not during trial or later in prison. ... Wefight over how long they have
to deliberate, over whether the judge should be allowed to "dynamite" the stuck jurors with additional words about de-
liberating further, but if you've done your job in selection and argument, the juror who says: "enough, | vote for life"
knows that he or she cannot be made to change, and that the death penalty is no longer an option. ... Clive could talk
about the murder but not his father, although it was Clive that Arnie confessed to, and Clive never did trust the jurors to
see what Mame had done - Mame who was disappointed in her man and her boys and no doubt in herself as well.

TEXT:
[*1059]

He was nineteen but looked younger: dim, blond, pale, watchful. Sometimes | would see aman in him, then the
child would reappear. | grew to know the man, eventually, although of course | could not know that he was not to be an
adult for long.

His confession to the murder was taped by the police; hard to make out the words through the unchecked sobbing
of aboy in terrible trouble. | heard the remorse and the bewilderment too, but there weren't many who did.
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Often capital defendants are publically loathed, reviled, and he was. But the measure of the fury directed a him
seemed to beinversely calibrated. The murder was mighty sad, aren't they all, but not shockingly so: no planning, no
rape, no torture, no time at all to fire one bullet one time and take alife. He and the co- defendant, a Filipino kid who
sold alittle pot, they robbed a McDonald's one night and when the other kid said "do it," Joel fired.

The dead boy was Jodl's age, a more-loved and | ess attractive image, perhaps, swimming up to Joel's eyes from be-
hind the counter, through the sugary teenage drinks the two of them knocked back before they drove to McDona d's.
The booze and the pills and the pot clouded Joel's sight, just as he probably wanted. | don't know whether the moment
he fired the deadly shot was arare moment of clarity or one lost in the haze forever.

The victim - that's how they end up, that becomes their new name, The Victim - was an unathl etic spotty youth. A
boy whose dream was becoming a McDonald's manager, who had spent his vacation with his mother, at McDonald's
headquartersin lllinois, and returned with the goal of having his own franchise. That became part of every news story,
written by people who privately thought it was alaughable dream, or a pitiable one. Local television reporters would
add that to the court news, shouldersrigid. "He wanted only a McDonald's franchise” said with indignation and con-
demnation, asif Joel shot him for that reason.

It was never so simple as that.

The police searched hard for a connection the Victim had to Joel, looked for a cause for murderous hatred or envy
but there was none. They had never met. The sweet lumpy kid worked there, he worked there the night that Joel and the
co-D drank too much but not enough to pass out, went into that McDonald's and pulled out a gun and asked for money
and got it. And then fired. Once.

People said, outraged, " They had the money, and still killed him!" asif such athing were the product of aplan,
susceptible to rational analysis. | used to be scornful of what | thought to be shallowness, asilly mulish insistence that
things should add up in some sort of made-for-TV-movie fashion. But | have |earned to appreciate our human ability to
impose meaning. | learned it from my own losses. No murderers | have met could tell you exactly what went wrong.
That becomes our job.

[*1060]

The story of Joel's caseis a story about me, about doing that job, mitigating murder. | would apologize for that but |
can't help it. This project of trying to save the accused and the condemned has been my work for twenty years now, and
my lifeislaid out aong with theirs, my fears and the times | could get past those fears are braided into their stories. |
never had a case that didn't send meinto panic, into the recognition that I am not up to this. The years have made a dif-
ference, of course: now | know that no oneis. | also know that | have to find a place where the fear doesn't rule, because
if the interior voices get too loud, the fear too overwhelming, | just can't hear the lower, slower voices of the story.

And it'sastory, always a story, that opens the path to a place that says "no" to the death penalty. That's been true
whether it isajudge or ajury | amtrying to convince: you'd better give the judge a good story, along with your law, if
you want to win.

| was assigned Joel's case by the Chief of the Public Defenders' office amost immediately after losing another trial.
A woman whose baby starved to death. | failed to explain to the jury why the mother's own impairments made it impos-
sible for her to seek help for herself or her baby. She was convicted, but she had been charged with mansl aughter, and
was not eligible for death. "Won that one in the grand jury” we used to say of caseslike that, an inside joke of sorts,
because defense lawyers don't go to grand juries and don't win anything there. If agrand jury looks at any homicide and
doesn't seek death it's amost always because the prosecutor didn't ask for it.

That sort of tempered judgment was never going to come from the prosecutorsin Joel's case. There were two assis-
tant District Attorneys, Jim Williams and Ronnie Bodenheimer: Jim Williams, famous for misconduct even in New Or-
leans, is now adefense lawyer who says he is reformed. His mate, his sidekick, Ronnie Bodenheimer, went on to get
elected judge and in short order get convicted by the feds for planting Oxycontin on arival and for fixing trials, includ-
ing the divorce of Al Copeland, the Popeye's Fried Chicken magnate. | am not making this up.

Both of them loved the death penalty. Williams had a famous picture of himself holding atoy electric chair with
pictures of al the men he had prosecuted who got death. Six black faces, just the heads, pasted to a chair with tiny little
toy restraints. But he told the author Ivan Sol otaroff, that it was Bodenheimer who was really "cheated" when the state
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switched from the electric chair to lethal injection, because he could no longer sidle up to condemned prisoners and
make sounds of electrica buzzing. nl

The two of them settled on a new way to celebrate victory when they got a death sentence. They presented each
other with a mounted syringe called "The Big Prick Award," a plague with their names and the defendant's name and
the date the jury came back their way. They hung them on their walls. Bodenheimer [*1061] had hisin his chambers
for the short time he was a judge, before his disgrace and conviction. But that was yet to come. In the early 90's the two
of them ruled the roost at the D.A.'s office. They seemed to like each other, and had worked together on adozen or
more cases. They walked into the courtroom the day of the arraignment, confident in their case and the outcome.

On the other hand, our team was assembled just for Jodl's case, and we barely knew each other when we started.
Clive Stafford Smith, an Englishman with law licensesin several Southern states had recently moved to New Orleans. |
met him on Death Row, literaly, when both of us were visiting clients there at Angola. He had a reputation for novel
strategies and brilliant showmanship in trial, and | asked him to be co-counsdl, to take charge primarily of the
guilt-innocence portion of the case. He said yes, but only if we could get experts and time. | said | would get that, and
did. It was the early 90's, and there was practically no money for indigent defense in Jefferson Parish. We sued the par-
ish, on the theory that if they wanted their capital trial, they should pay for it. We won a grudging victory, one that im-
posed alimit on counsel hours that was too low. We both knew we'd work the hours that were needed, not just the ones
they would pay.

| begged for a mitigation specialist, someone to help us put the picture of Joel's life together, someone with a spe-
cialized knowledge of mental healthissues. | got my wish, with a caveat: there was only enough money for the spe-
ciaist to comein toward the end of the case, which meant we had to do the investigative work ourselves.

Clive had smart young people working with him, dedicated students who sought him out, and the investigation of
the witnesses, forensi cs, and co-defendant was handled by them, for no money. With our precious resources, we got
Lee, one of the best mitigation specidistsin the country, to come in when we got closer to tria to help us put it together.
For ailmost no money | got Katy, a smart whole-hearted investigator to help me with the family. | met her through an old
friend, one who knew mein the days | tended bar on Bourbon Street, listened to rhythm and blues al night, and never
once thought about getting alaw degree so | could fight the death penalty.

The team talked about the weird level of publicity, how every motion we filed got press coverage, every routine
setting made the paper.

"What the hell isit about this case?' a Midwestern intern asked, exasperated by the volume of the news stories.
"McDonad's?

"That McDonald'sisin the heart of Metairie" | said. "They sent David Duke to the state legidlature. What else do
you need to know? It's a shrine to white flight. It's supposed to be safe.”

Of course that was all true. Also true was that the resentment that was fed by Joel's homicidal deed lived without
his help, pre-existed his entry into the world by a good many years, and lives on now that his short lifeis over - now
that heis buried at Angola prison in an unmarked grave, as his girlfriend believes, or perhaps scattered to the winds as
he'd wished. That resentment said that we should all be safe, who can argue with that? And it said that teenage white
boys shouldn't kill each other in the suburbs on a Saturday night, that [*1062] good-looking kids with blond hair and
the fear of death upon them shouldn't be sitting in the defendant's seat in a capital tria, knee bouncing from nerves.

But sat there he did.

Wetried for two years to get the prosecution to take death off the table. Joel waswilling to plead guilty and take a
life sentence, but the prosecutors wouldn't hear of it. He was a bad seed, they said, he was pitiless and ruined at nine-
teen. They learned from his high school friends that he had stolen cars and set off pipe bombs. They justified seeking
his death with such tales.

Those kids he went to school with, they talked to the police, to the prosecutors, and eventually to the jury. They
were teenagers from this middle-class New Orleans suburb, who never seemed aware for even a moment that they were
providing evidence against Joel in his capital murder trial. The day two giggly girls testified about some dumb bragga-
docious letters Joel had written from prison, | whispered to Clive: "Why? Why would they do this?' He just pointed to
the girl on the stand at the time, looking around the courtroom with athrilled self- consciousness. All her clothes were
new, fresh from the mall where she and Jodl and a dozen of their friends had spent their Saturdays the week before the
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killing. Later, outside the courthouse at the end of one of the long days of tria, | heard her recounting the moment to a
circleof girls. "And then they asked me. . . ." They squealed at the sight of aloca TV announcer, though later they
looked blank when their parents pointed out Mike Wallace.

| have cometo believe that what happens in a courtroom when the prosecutor asks the jury for death is so extreme,
SO wrong, so hard to take in, that these young people were only reflecting a na ve version of the adults delusions. We dll
have a stake in minimizing what's really going on. It should be solemn and terrifying but human beings can't live there.
We at the defense table, if wereally thought that our skills, and work, and thought, were all that stood between aclient
we care for and death on the gurney, we couldn't keep doing our job. It's a business, after al: the business of seeking or
fighting death by law.

Once in ancther case, a young woman was helping me with trial preparation. She had come from England to do a
year's internship with my office because she wanted to fight the death penalty. She worked many hours before the case
began, and she knew exactly what we were facing. Y et when the prosecutor told the jury, "1 will ask you to vote for the
death of John Booker," she gasped so loudly the whole courtroom turned to look at her.

I'm sure | glared. Later, apologizing, shesaid, "It wasn't till | heard it. | couldn't realy imaginethat | would ever
hear those words in a court of law. It's been so long, in Europe - before | was born.”

The wormhole, | cdl it. Dropped into the wormhole, where the banal surroundings of the courtroom and the office
fall away, and where we are face-to-face with the redlity of the death penalty. The gurney, the chair, the rifles, the rope.
The midnight hour at the end of the road to Angola Prison, or Parchman, or San Quentin. The death house.

Falling through the wormhole happens in a moment: the curtain blows aside and for asecond al | seeisthe grin-
ning skull, the pointed teeth, the desire for another's death. Alone among civilized nations, my country uses the mgjesty
of [*1063] itslaws and the practica machinery of its courts to kill people: to tie a young man to atable and put a
fatal poisonin hisveins, to strap awoman to a chair and boil her brain with electricity, to walk Gary Gilmore to Point of
the Mountain, Utah, and listen for the crack of theriflesthat took hislife, with the law.

Reading alegd decision that tidies up the facts or contorts the meaning of the law, al to get to death - that can drop
me through the wormhole. It's an awareness the system is set up to hide. It's supposed to look like precedent, law, and
legal reasoning make a difference, but they don't. Prosecutors who want death will lie and cheat, judges will ignore the
law and pretend they had no choice. Defense lawyers who drank straight through the trial or slept with the lead detective
tell you later, "there was nothing | could do, | did everything for him." Judges who praise, oh god, the minute that starts
I am hurtling through the wormhole. Once we werein federal court two nights before the execution, when the judge
leaned down from the bench and smiled at me, said my name caressingly, said how good | was, how much the court
appreciated the effort, the pleadings, the last-minute withesses. As soon as he said my name that way | heard his trium-
phant hatred, knew he was lying, knew my client was a dead man.

| can't help it if you don't believe this. It happensin every capita case, it happened in Joel's, no worse in his case
than in many.

My sister was a mitigation specidist, the indispensable sort of private investigator we need in al capital cases.
Mitigation speciaists develop an individual's history through documents and interviews, learn the circumstances of the
client'slife and family and case, and provide the context for the explanation of the client and the homicide that we seek
to givethe jury. Marie was one of the finest in the country, and athough she didn't do Jodl's case with me, we usually
worked together. She told me many times, "If we can mitigate the murderer in our client, we can mitigate thekiller in
the prosecutor's heart,” and | knew that she wasright. Once we watched the assistant district attorney, a young woman
| went to law school with, put her head down and weep when the jury came back with a hung verdict, which meant life.

"It isn't going to happen for me" said the young prosecutor that night, and Marie said: "We could mitigate her."

So, looking down the years, somewhere | stopped blaming the giggly star-struck teenagers who saw the Victim's
death and Joel's potential execution asthe latest drama of high schoal life. They were only doing what we all did: pre-
tending that the system of legalized killing is working, that deciding the death of a kid was a thing people could do with
avote. The Emperor is fully dressed.

It's not as if Joel was unpopular, one of those "he was always aloner" kids who snapped and sprayed bullets down a
hall of the hated high school. He was a different high school type, the cute fast boy; the girls wanted to date him, the
boys wanted to be him or be hisfriend. So what had happened?
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"What happened?' is aways a question for the defense team, and we started as we often do, with our client's fami-
ly. I remember thefirst time | knocked on Joel's family's door, in a cheesy gated complex, in Metairie, the suburb where
he [*1064] lived hiswhole young life and where the Victim died behind the counter at McDonald's.

For years as a capital defender | struggled to learn the lives of people who lived in trailersin the rural South, or who
were raised black and poor in dreadful urban housing projects. | learned, | missed things, | saw the gulf that separates
and the ties that bind. | stood before juries and hoped | could walk them through lives that were alien to us all.

In one case the child had eaten chicken feed, literaly. His sister learned from the man who lived next door how to
cook it into amush for herself and her brothers, when she was eight and they were younger. He wouldn't give them an
€gg, couldn't spare one.

A colleague's client had been found, crying from hunger, wearing only afilthy diaper. Three years old. His older
sister took them into abandoned apartments where she scraped the gas rings on top of the stoves to get crumbs, burnt
flecks of food or insects or worse, so they would have something to eat.

| learned about rural hunger too, children who grew up with scars from barbed wire, running from shotgunsin the
dark, more afraid of coming home without the squash or the tomatoes than of getting shot. Stories that sounded like
Rwanda, wartime Cambodia, but had happened in modern America. That's what | was used to.

Then Joel. Mother a schoolteacher, first in her family to go to college. Like my own mother. Middle class white
people in agarden apartment with three small bedrooms and a dining ell and a neat common lawn. After the murder and
Jodl's arrest, about midway into the year before trial, they moved into atwo bedroom, maybe knowing they would never
need his room again, that he was never coming back.

Joel's father was not there for that first visit, but his mother and older brother were. The older brother, Rudy, was
clearly mentaly retarded, face slack or gy by turns, hair greasy, fingernails black and broken. Later, in court, he was
seated next to my boyfriend, the fireman. It was atime when my love for thiswork was separating us, turning him into
his anger, and me into my distance. It was not long after thistria that the river between us widened, and we separated
for good. | seldom saw him until Katrina, when he returned to the drowned lightless city because coming back fed the
part of him that was the adrenaline junkie, the hero. He actually broke into my sister's flooded home and carried me out
over his shoulder when | was trapped by swollen doors and my frantic misery, overwhelmed by the smell and panic and
loss.

But Katrina and the flood were years away when Peter dipped into the courtroom in Jefferson Parish, and sat next
to Rudy, and reacted to his body odor and his dirty shoes and clothes.

| wondered as | watched Joel's mother that afternoon. She was pleasant and remote, but not as distant from me as
she appeared to be from her son. She didn't turn to look at him when he spoke, although she didn't interrupt him. She
just waited, face blank, and then went on asif he hadn't spoken. She began the story of Joel's childhood that day, a story
that changed and then changed again, with time and with the teller.

[*1065]

Thefirst story was all about Joel as anormal kid, alittle wild as ateenager maybe, alittle too much partying. The
story was about a normal family, Mom, Dad, middle class, can't have kids so they adopt. Two boys, they can be such a
handful.

Jodl's mother, Mame, was careful about her appearance. She was overweight, but her clothes fit, she still had a
waist narrower than her wide hips, and precisely curled dark hair. To the television reporters she had made an odd
statement:

"If he committed this murder as they are saying then | believe in the death penalty. But if heisinjured in any way
in mind or body, why that's different.”

"In any way?" sniffed Marie, my sister. "Y ou mean if he had a sprained ankle, he shouldn't get a death sentence?
What do you think she's trying to tell us?' When Clive joined the team | showed him the clip. He was horrified. "We
can't let this be shown to the jury. His own mother thinks he should get death? They'll think he's amonster." Or sheis,
said Marie. "Either way, they'd be wrong."

Mame was proud of being amiddle school teacher, she said she was a good teacher and that her students liked her,
and | found that easy to believe. Her shoulders lifted and her face cleared when she talked of her classes.
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"Specia ed?' | asked, thoughtlessly, not looking over a Rudy.

"No" she said, sharply. "In fact, quite the opposite. | have been asked to teach Gifted English classes for the last ten
years or more." The quick sideways |ook at her son was superior. | thought it was odd: as if she were competing with
this ungainly retarded boy.

"We don't teach our own children, of course, so Joel wasn't in my class but he could have been. He's very smart."

| asked for photographs, documents, beginning the process of constructing afamily history. Mame was cordial,
seemed eager to help, and was not as anxious or defensive as other mothers of accused murderers | had interviewed.
Mothers of murderers. Perhaps she had not fully realized she was now a member of that small and awful club, one she
joined one night in her sleep when the Victim fell dead behind the counter, in McDonald's, where he loved working.

"All we know about Joel's birth is that his parents were Tulane students, didn't want to get married - we adopted
him when he was only afew weeks old."

Mame made a point of saying that Joel was adopted and Rudy was afoster child. The distinction seemed im-
portant to her.

Rudy said very little, asking about hislunch and thewhereabouts of hisfather. Mame answered him in areasona-
bletone, but | cannot remember her looking at him. Not that day or the next time | cameto visit either. Now, al these
years later, | only remember her looking at him onetime, just after the story came out, and it was not a maternal gaze.

There were grim facts behind the schoolteacher Mom's distance, behind Rudy's untended appearance, but that first
day, in aclean living room in asmall cheap middle class apartment, | just wondered. | had been taught to cultivate the
space between observation and judgment, to prolong the moment of noticing, to wait. The work requires the ability to
sit with anxiety, the horrible fear that grips me at some point in every case. "He will die" says a voice that speaks to me,
[*1066] about me, "And you can't save him." But learning to wait until the story unfolded, to let it wash over me - that
was my discipline. A monasticism I'd accepted, somehow, and which | could not quite relinquish yet.

Mame did ask about Joel, how he was and how he looked. By then 1'd seen him a few times. People often think you
ask the defendant what happened, you try to get the story from them but they don't often have the story, and Joel, espe-
cialy, how was he supposed to know what had happened to him?

Thefirst time | went he was polite, very scared but trying not to show it. | just listened to his questions and tried to
answer them. He asked very few. | never asked him alot - didn't have to. He would talk for awhile and then we would
be quiet together. | could ask one or two things, and he would tell me what | asked, if it was possible for him. If he
knew.

I never asked him why he killed, why akid with a middle-class alowance robbed aMcDonald's. | didn't have to
hear him say, "I don't know." He asked for the police reports, and | brought them. We worked through what the wit-
nesses would say, what Clive would argue, how the case might sound to the judge and the jury. Once when | was about
to leave the visiting shed he looked down at the papers, at the words that told of the body of the boy he had killed,
where the bullet went, where the blood was, in the language of the police.

"If thiswas all you knew" he said, smacking the page with the back of his hand "you'd say this was messed up.”
Butitisn'tall | know, Jod.

I went back to that family again and again, to that neat, bleak apartment that |ooked like a Southern version of the
Staten Island garden apartment where | had lived with my mother and sister during my own high school years. It was
cheaply built but freshly painted, and | would smell instant coffee or room freshener while | looked at the speckled
beige wall-to-wall and speckled brown countertops in the kitchen, while | watched Mame not look at her son, while |
tried to read the looks she gave her husband.

Bit by bit, Mame told us more of Joel's story, the family story, and we pieced together the parts she would never
tell. Bit by bit, we started to see the shape of it, the only way we could: outlines, shadows, silhouettes. We found what
was there by looking for what was missing.

On the second or third visit, Joel's father, Arnie, was there. He was more belligerent and more anguished than his
wife, and clearly more afraid. At that first meeting, | thought he was afraid for Joel. He sat between his wife and Rudy,
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sometimes touching the vacant boy. In fact, as| think of it, Rudy and his father Arnie were the only two peoplein the
family that | ever saw touch each other.

It was on that visit that Mame told us she had been hospitalized for addiction to prescription pain medication. That
is exactly how she said it, every time she talked about it. She would use the words of the twelve step program she at-
tended for awhile, talk about herself as an addict, but every time she would conclude, there would be a pause, wait for
it, and she would say "addiction to prescription pain medication." It was important to her that we knew it was not a
street drug, not acohol, that doctors had given her those pills.

[*1067]

She needed the pills, shetold us, for her back, shoulder, neck. Knees. She had red pain, | have no doubt. She found
herself taking an extrapill to help her deep, and another if atwinge got through and another if she felt worried, or sad.
About Jodl, she said, | was worried about him. "We knew there was something wrong."

Thefirst time Mame talked about her pills and the treatment she left out the intervention at work that forced her to
choose between rehab or unemployment. Shetold us - a neat contained package of a story, that she'd gone to rehab,
twenty eight days in-patient and that it was "avery challenging yet wonderful opportunity for me." She gained insight;
shelearned to forgive. "Forgiving yourself, that's the big lesson” she said, but she was gazing at Arnie when she said it,
and | would not have said that the look on her face had much to do with forgiveness.

Arnie was asmall man, narrow-faced, colorless. His education was good enough for a fireman, not for a school -
teacher. Mame's grammar was perfect, her diction soft, barely Southern. Arnie was "country” in hislooks, his double
negatives and casual racism, and his accent. He'd been raised in foster homes, told us he was an orphan, and never told
us more about anything that happened to him before he was in his twenties. | have a pretty good guess, though.

Arnietalked alittle about hisfireman job, just ajob to him, with retirement at twenty years. He smelled of beer, not
on his breath but coming through his pores, yesterday's beer. He agreed with his wife, said she does all the talking more
than once, and nodded. Y es, we tried to get pregnant but it wasn't to be. And then, me being an orphan, we wanted to
adopt. The first baby, we couldn't keep him. He was so sick, we didn't know how to take care of him. The second baby,
aboy also, he was never going to be ours to keep, we were foster parentsisall. Then we got Joel, we filled out all the
papers- that was a happy day.

He said it wistfully.

Later | asked, "When did you think there was something going on with Joel 7" keeping my words as neutral as my
face and voice.

No blame, no conclusions, we learn that. Non-judgmental listening, the only way people will tell you anything.
We can mitigate the mothers and fathers too, said Marie to me, says the Marie still in my head.

"And the abusers?' | asked and "of course" she replied, "you know the answer to that."

"Y ou could mitigate anyone" | said, admiring.

"Yes" she said. "We can".

"When did you think there was something going on with Joel?' was not a question Arniewanted to hear, and he
didn't answer thefirst few times | asked it, but one day he surprised me with tearsin his eyes. "When he cut himself.
When heran away. When he stopped talking even to his mother. The boy loves his mother."

Because there was s0 little money for the defense team, we did much of the mitigation investigation ourselves. |
read all the documents we got - school reports, medical records. On those early tripsto Mame's and Arni€'s, | asked for
[*1068] photo albums, report cards, baby books. Documenting alife: an odd number of hospitalizations for a young
man with no chronic illness, with a healthy body. More problemsin school than just a reckless teenager.

Then interviews, and more time with the family. | went back, and back again. Perplexing terrors and rages as a
baby, as atoddler. Schoolteachers who sent him home for behavior problems, despite the fact that his mother was a
teacher and sending another teacher's child home violated something of a code.

"I was worried about him," one teacher told Katy. "He was just so sad."
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When he was twelve he was involuntarily committed to a hospital that specialized in treating adol escents. The rea-
sons were unclear; the provisiona diagnosis was "situational depression” and "possible conduct disorder.” That told us
nothing. What wasthe situation? And conduct disorder is not adiagnosis, it's adescription. | mean, okay, that's an
opinion, and yes, you can find "conduct disorder” in psychiatric literature and forensic psychologists will tell you it'sthe
precursor to psychopathy, but really, it'sjust a set of observations and negative judgments.

"Destroys property for no reason.”
"Inappropriate anger."

"Tellslies."

"Runs away from home."

"Truant."

"Drug and acohol abuse."

"Low self-esteem.”

Words of an adult, looking at the outside of a kid.

| asked Joel if he liked anyone he met in those doctors' offices and clinics and counseling centers, and at first he
shrugged and said "No. They were stupid. | knew | didn't have to bethere. | just let them talk." Later he told me about
being strapped down to atable, and how it felt, and how he would have done anything, anything at all, to get away from
the panic and rage and helplessness.

We discovered that the involuntary commitment had been triggered by a remark to another student at his junior
high and repeated to ateacher: "I wish | was dead. | am going to kill myself."

"Did you want to die?" Clive asked him directly, sympathetically, and "no," said Jodl, "it was a stupid joke, they
got it all wrong." He never looked younger, literally turning his head away from usin the tiny holding cell so we could-
n't seethelie, the way little children do. | tried to give him away to talk about it but he never did, maybe to Clive but
not to me, just repeated that he was joking, the teacher was stupid, shouldn't have made such abig deal of it.

He wasin the hospital for the twenty-eight days his mother'sinsurance paid. While he was there, he cut himself.
He wrote tiny little words on his arms, chest, abdomen, with a broken-off piece of a plastic razor.

"I hated that place. | hated my parents for putting me there. They tied me down and left me" which | thought could
not be true, but it was.

There was so much publicity about the case, so much public condemnation of Joel, that we actually got a change of
venue, accomplished by moving the lawyers and court personnel 125 milesto the west, to the city of Lafayette. The
[*1069] judge ordered that the jury be chosen there, rather than in Jefferson Parish, where the case was notorious. But
he refused to have the trial in Lafayette, wanting, | suspected, the comforts of his chambers and home base.

"Kidnapping thejury," | grumbled. "Asking a bunch of people what they think of the death penalty, then picking
twelve and putting them up in some motel in Jefferson Parish. Can't even drive down afamiliar street in the van with
the deputies on their way to court in the morning. Better hope they hate the prosecution and the defense equally, for
putting them through this."

Jury selection is studied and quantified and the subject of great social science. Jury selection is adance, adream, a
place where mystics reign. Y ou learn everything you can and make a plan and study, and then hope that the fear and the
confusion don't stop you from hearing, from divining, who needs to go, who needs to stay. All good tria lawyers like
takingtojurors. | loveit, and fear it.

Jodl's jury selection took aweek, and it was hard on him. By then his knee bounced up and down under counsdl ta-
ble, arapid soft unconscious bouncing, the expression of a young man's nerves. How he must have wanted to flee. In
another case | did years later, the defendant, also quite young, got up during the third or fourth day of the questioning
and headed for the door. Not toward the outside door, he knew better than that, the door back to hisjail cell. He just
couldn't stand to hear one more person say that it would be okay with them if he was put to death.

Two moments | believe | will always remember from Joel's jury selection. The second day we got ajuror who said
he could not consider a capita verdict and so he could not sit on our jury. A tough-looking manin his early 50s, sitting
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forward on his chair in the jury box, he did not seem the type. He looked like he had spent his time outdoors, a rangy
fellow, who bit off hiswordstalking to all of us, the judge, the prosecutors and me.

"I will not vote to impose a death sentence" he said, and the prosecutor stopped, knew he didn't have to make that
any better. | got up to attempt rehabilitation, as we called it, to try to get him to say he could consider the penalty so we
wouldn't lose him. Halfway across the front of the courtroom, | was stopped by the look he gave me.

"Don't even bother, lady. Don't you say one word to me. | wasin Vietham. |'ve seen all the death | want to. Not
you or that judge nor anyone on earth can make me be apart of it again." | could not bear his gaze, but | could look at
the other jurors, hoping this unlikely messenger would speak to them. | turned, and sat back down, and from that mo-
ment to this have known exactly what is meant by the "thousand yard stare."

The second moment | precipitated by telling ajoke. It was meant to be away into aline of questions, ones about
the juror's ability to separate the lawyer's personality or decisions from the client.

"If you don't like the lawyers, will you hold it against him?' That sort of thing. Clive did it so well, that line of
questions, he would make a self- deprecating and truly funny remark about his British accent, and then cock his head
and ask them could they hate Brits and not hate his client?

[*1070]

So | told ajoke and it was stupid and inauthentic. It was a"lawyer joke." | couldn't remember it the next day let
alone now, but | remember how ashamed | felt the minute | said it, that hot flush of mortification that meant | was still
thinking about myself and not my client. It was a joke that was making the rounds, and one of the prosecutors jumped in
with the punch line. One or two of the potential jurors laughed, but one woman, Spring Something, looked furious.

Telling that joke was one of two things | did at the start of that trial that were completely uncharacteristic. The first
came on the very morning we were moving to Lafayette, loading my little car with boxes and books and taking off for
the motel where we would stay for the days it took to get twelve death-qualified jurors and two aternates. | was driving
with Katy because | wanted her hopeful company, and it was Katy's request | granted, | still do not know why.

"Thereis apriest, afriend of mine, he's alawyer too," she began. "Heistalking care of Dominican kids and teach-
ing at the law clinic and he's really wonderful ."

| was half listening to her, mostly absorbed by my fear, the terrible anxiety that had overtaken me: "He will die, and
you can't stop it" over and over. Other things, other shames. Demons of old. | try to let it wash over me, through me, so
| can show up for this work.

"He wants to help and | think we should take him with us" Katy said in arush, and "Okay" said |.

| couldn't believe assent came out of my mouth, but | felt so beholden to Katy, and | didn't know how to take it
back. So only an hour later, | was at the wheel of my Plymouth hatchback headed to Lafayette to pick Joel's jury with
Katy and Father Christopher Lockard, a Jesuit in training. | said little to him for the first hour, trying to understand what
| was doing with apriest in my car. | was a defiantly lapsed Catholic, who found connection to my former Church only
in the presence of the Catholic left, and even then only some of the time. But Chris, as| came to call him, was calm, and
he told me months later:

"I so badly wanted to be at thistria, so grateful that you agreed to take me on."

"Lucky | agreed. It was atrue miracle, my friend" and we could laugh, but by then we knew some things. And |
didn't ever ask what Katy had told him, why he was burning so to be there. How he knew he would be needed.

By thistime there were two distinct sets of defenders: me, Lee and Katy on one side, Clive and athrong of young
lawyers, interns, and investigators from his office on the other. We did not agree on many things, and | felt | was bat-
tling on two fronts some of the time. But | think the divisions between us were hidden from Joel, and | have come to
believe that it didn't hurt him.

Of course, | want to believe that.

| called Clive from the road, and got one of his friends.
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"We're about an hour from the motel. We have to stop at Grand Coteau to drop off Father Lockard, alawyer who
has volunteered to help us." Asked what was Grand Coteau, | said, "amonastery, aretreat house." Thefirst Jesuit semi-
nary in the South. They were putting Chris and Katy up during jury selection.

[*1071]

To the room behind him, | heard " She's dropping off some priest she's picked up" and aclipped "What! ?* There
was no need, apparently to identify the "she" nor a desire to disguise the tone in both voices.

| can't help that, | thought, as | pulled the car into Grand Coteau. For the few minutesit took to find Chrisslittle
satchel in the pile of books and boxes, | felt physically squeezed by my anxiety, giant hands on my chest and back,
pressing down on my shoulders. By then the critical voicesin my head were unceasing, shrill.

"Stupid. Stupid to say yesto this priest, stupid to waste one precious moment here. Y ou have hours and hours of
preparation yet. Y ou should have done it yesterday. Y ou should be ready by now."

Jodl trusts you, but you know better. He will die, and you won't be able to stop it.

Chrissaid, "comeinside for just aminute," and | got tearsin my eyes, | felt so frantic, but | did not know how to
refuse.

I had driven up to the doors of the 160-year-old building without looking at anything but the gravel road. Stepping
out of the car | saw the groves of old oaks, with the draped Spanish moss moving in what breeze there was. Y ou could
not avoid the sense of place, the history of old spirits there. The Father Superior was directing Christoward a stairway
and, presumably, his room, when Chris said, compassion in his voice:

"She can't stay.”
The Father Superior turned back to me, took my hands, and said placidly:

"Today and tonight and for the rest of the week, we will al pray for the life of this young man, for an end to the
death pendlty, and we will pray for you."

The voices hushed and the pressure stopped, | stepped back into my body and when | reached Clive and histeam, |
said "Father Chrisis alawyer, agood one. He will be in charge of the note-taking during jury selection.”

The men in the room looked a me like | was nuts, and the women, al but Katy, looked at Clive. But that's what
happened, and Chris was great. He had a readable handwriting and got virtually every word, so when the decision was
on us - how do | make the challenge, what exactly did she say? - we had precise words for the record. Even moreim-
portant, when we had lost or won al the skirmishes and were down to picking our actual jurors, | had Father Chris's
clear-eyed judgment as a counter to my own. | knew to trust it, and him, | couldn't tell you how. And | appreciated that
he never acted asif he was the lawyer in the case, just supported us and did what | asked, unfailingly. He had no law-
yer's ego to get in his way. He made observations but no conclusions, no arguments. Or rather, only one.

Inthisearly part of thetrial, the prosecutors owned the courtroom. Clive's skill, his way with words and with ajury,
my own efforts, seemed to get beached while the prosecutors rode the waves of assurance and inevitability. Every
morning they strode into court, smiling hard smiles, well-fed confident men with a good close shave and right on their
side. They pushed the judge around. They defeated our arguments, even about race: we ended up with ajury that was
al-white. Lafayette has a sizable African-American population, but most of them [*1072] who showed up in court
for jury selection were opposed to the death penalty, and unwilling to consider service on a capita jury. We objected,
we were overruled.

Bodenheimer and Williams seemed honestly mystified by this fight. After al, Jodl and his Victim were both white,
so what did it matter? We knew that diverse groups of people make decisions differently, that African-Americans were
lessinclined to accept the government's word and more likely to consider tyrannies as mitigating. And we knew Caro-
line, our expert, was African-American.

Clivewas a his brilliant best making this case, making arecord in case welost. | thought of the last time heand |
had heard Bryan Stevenson lecture on race and the death penalty. Bryan is adivinely gifted orator; he could sing the
birds out of the trees. He's also agreat capital defense lawyer, who won a MacArthur genius grant for his creative per-
suasive advocacy in the benighted state of Alabama, fighting racism and injustice. He said that the closest he'd ever
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been to despair was not at an execution, or in some backwoods courtroom when an Alabama judge overruled ajury vote
for life and sentenced a client to death.

"It was reading McCleskey. n2 The United States Supreme Court said that racial disparitiesin the criminal justice
system were "inevitable."

"Inevitable. What if they'd said racism in education was 'inevitable' "? No Brown v Board of Education. What if
racism in the exercise of voting rights was 'inevitable? People like me would still be taking apoll test in Latin."

Inevitable. Nothing you can do about it, lawyer. We will kill more black people, we will kill more killers of whites,
and that's how it is.

Bryan, in the wormhole.

The moment after | told the foolish joke, the moment that Spring looked at me with disgust and a flash of anger, |
said to her:

"You didn't like that? Y ou don't think | should be telling jokes?'
"No | do not," she said emphaticaly. "Thisis serious business. A young man is dead.”

She spoke only of the victim, but | swear at that moment | felt something - something that had been engaged in her
- move past me, and go to Jod, sitting at the table furthest from the jury, his knee bouncing up and down.

When | got back after finishing the panel, Clive began to talk to me in earnest, cgjoling tones about Spring.

"Now | know what she said about you, how she looked at you," he began, pleadingly, and began to list the reasons
we should take Spring as our juror.

She's amother. She's got a daughter Joel's age. Her name is Spring,, she must have had hippie parents. She wasn't
bad on the law.

"Bodenheimer and Williams know she can't stand you, and they'll take her for that reason."
I know my face must have been blank with surprise.
For the first time, Father Chris spoke with authority.

[*1073]

"Of course she wants Spring on the jury" he said. "We accept her, of course." He had known, as | had, from the
moment of Spring's anger, that she cared about Jod too.

One night after court, sitting on the bed in the Lafayette motel, papers everywhere, | called my friend Sister Helen
Pregjean, who wrote Dead Man Walking and would understand; called her just for the moment of comfort.

"Y ou've got the whol e of Grand Coteau praying for you?' she said.
"Big mojo."

Joel's father, Arnie, was afireman. So was my lover at the time, Peter, along-limbed elegant man who grew in-
creasingly resentful of the amount of me that murderers got. He came to Jod's trial after months in which we had sepa-
rated, made love, separated, fought and made lovein tears. | was already gone, we just didn't know it then. We had a
bargain - don't most couples? He could decide it all: where we lived, vacationed, our friends, the art on the walls and the
placement of furniture in our French Quarter home, but | had my work - that was untouchable. And partly because he
loved me and partly because that was afool's bargain for us both, it began to fall apart. He went back to an old lover and
lied. | took anew lover and fell silent.

But he came to thetria for me, by far the handsomest man there. He sat next to Rudy, Joel's foster brother, curled
his nose at the smell and the look of the bay, at his greasy hair and food-spotted clothing. " The breath of arat," said my
lover, offended. A refined man who would have been a dandy except that he went into burning buildings to rescue peo-
ple. He could fix anything at al, he would climb under the house or get up on the roof, and then would sit for an hour in
atub, in scalding water till he was clean and manicured again. He understood how things worked, but not why | would
choose to |eave our wonderful apartment and go to Rudy, sit with Jodl's mother, why | would get up in the middle of the
night to write down parts of the story that had come to me, questions | wanted answered.
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Peter had never met Joel's father in the time they overlapped at the New Orleans Fire Department. But thanksto life
with Peter, | knew intimately the rhythm of the job, 24 hours on, 48 off, arotating inflexible schedule that came with a
little plastic calendar every year, showing the days your fireman worked in red, the first day off in blue, the second in
green so that you knew, you could look a year ahead and say: "You'll be working on my birthday but off on yours. Let's
go away the weekend of the 15th, that's one of your full weekends."

Full weekends came every three weeks. Every work week, he was off three days or four days.

It wasn't that long into the case before | began to figure out what had happened in those fireman days off when Joel
was a baby, what had happened in that ordinary house during school hours, why when Mame got home Jodl would be
screaming and screaming and they took him to doctors and there was never anything wrong with him.

"When he was three we went to this new doctor who said he was hyperactive, that he had A.D.D." shetold me. "He
prescribed Ritalin. | gave it to him for two days, it was awful. He could not stop moving, could not sit down, [*1074]
did not sleep at all. That was that. It just got better by itself when he started school."

Ritalin is speed, it has a paradoxical effect ontruly A.D.H.D. kids, slows them down, focuses them. That's the the-
ory, anyway, and it clearly works for some, whether or not the diagnosisis over-used.

But Joel wasn't hyperactive. Something else was wrong with him. It was worse on the days Arnie was home a one,
| can bet, but of course | could never prove that, and Arnie denied it to his death.

So Jod screamed through his first few years and then started talking and started school, and by then Jodl's father
stopped whatever he was doing that |eft no marks on the boy's body.

Then one day he brought home Rudy.

Rudy hung around the firehouse because those guys were always cooking and Rudy was always hungry. The other
firefighters felt sorry for him, tolerated him, felt alittle guilty, maybe, the ones who got blow jobs from his mother for a
few bucks, if she was his mother. Joel's father was nicer to him. Joel's father talked to him, bought him a new shirt once
which soon looked as dirty as his old ones. Thiswent on for two years, Rudy looking forward to Arni€'s days at the
firehouse, Arnielooking forward to work. Until Arnie brought him home, presented him to his wife and to Joel as part
of the family, an ungainly, barely socialized, retarded teenager.

Rudy was four years older than Jod but amost illiterate. Joel, reading before kindergarten like the son of ateacher,
like my sister and | had done, could not have been more startled by this failure, which was never explained to him. In
fact, nothing about Rudy, about Rudy and Arnie, was ever discussed with him. After ten years of being an only child he
was told one day: "Meet your new brother.”

Joel never spoke of Rudy simply. Never a clear moment had passed between them, though Rudy liked and looked
up to Jod, and Jod felt grudging pity and shame around Rudy. It bothered him. He thought he should be a better brother
- not mind that Rudy was so impaired, strange. He would ask me anxiously if | thought he was aterrible person, because
he couldn't remember loving Rudy until he wasin jail.

"What's the deal 7" he said one time when | was visiting with Caroline, the expert social worker. But even with her
gentle questioning, he could not bring up what it was he wanted to say.

| wasn't surprised.
By then | knew it was a story he couldn't remember, just as much as a story he couldn't forget.

Lee, our mitigation specidist, brought me aong to interview the psychiatrist who had seen Jod in the hospitd,
when the school had him committed because of the suicide remarks. The doctor was an eminent man, the head of the
adolescent clinic, and was very well thought-of locally. We went thinking he might be awitness at penalty phase, but it
was clear to us, minutesinto the interview, that he would say anything to keep himself off the stand. We were never
sure why, what he was hiding: funny business with money or [*1075] malpractice or maybe too many kids who went
into his clinic sick and came out even sicker. If we had half the resources we were entitled to, we would have investi-
gated, and we would have found out. And maybe we would have hel ped the next poor kid who landed in his hospital.

The psychiatrist looked to be a vain man, well-tended; his office was filled with expensive beautiful objects. He had
amustache like Vincent Price and alittle patronizing smile like that too. In fact he really looked like him. It made me
think of that scene in Peter Bogdanovich's "Targets' when Boris Karloff scares himself in the mirror. Most of the kids
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this psychiatrist saw were too young to know who Vincent Price was but the guy probably creeped them out anyway.
And instead of Price's deep wonderful actors voice, this shrink had a high-pitched reedy voice, with afew affectations |
recognized as old-money New Orleans.

| was venting about the interview in the car on the way to Lafayette, with Christopher, the priest I'd just met and
Katy.

"He's probably got a King of Rex in the family so he thinksit's okay to high- hat me and my client and my client's
fucked up family. Sorry, Father." | had warned the priest that my language was not the best and was likely to get worse
aswegot into trial, and he had assured me it was okay, he didn't see it as disrespect.

"I told you not to apologize, | don't care about your expressions. | care that the stateis trying to kill ateenage boy in
my name. What's aKing of Rex?' So as we drove west to Lafayette, Katy and | talked about Mardi Gras and civil
rights, about the Carnival class system based on fake royalty, with Kings and Queens and courtiers for a day. And how
it was inverted by the anarchic pagan spirit of the celebration, until Katy said: Tell me more about Joel's doctor.

The man began with an astonishing lie.

"The datais very good of course, very robust. The methods we used with Joel would have worked, if he had been at
al willing to cooperate with therapy."

This from aman who put children in four-point restraints. As | sat with him | heard Jodl's voice, talking, telling me
about the hospital. How he hated it, and some of the reasons why: strapped down, left alone in aroom with his hands
and feet tied to atable, back flat, pain in his young body from the immobility, voices in his young head telling unbeara-
bletales.

"I would try not to cry, but | couldn't help myself." Furious, terrified, and unable to understand why.

Leeand | were careful at first not to show our revulsion at the creepy psychiatrist and his self-protective ways. |
had been so lucky in other cases, working with wonderful mental health experts who taught me and the judge and the
jury why trauma matters, what happens to kids who have been hurt beyond limits. But when we suggested that Joel
showed symptoms of trauma, that there was evidence of sexual abusein the family, he dismissed it.

"Sexual abuse isover-emphasized" he said haughtily, and returned to his anger a Joel, who had given hisclinic a
bad name by killing someone.

But hadn't he treated children with Post Traumatic Stress Disorder, the effects of molestations? Children with
memories they could not escape, children who woke screaming, drenched in sweat, reliving the fear and the pain over
and [*1076] over? Children numbed out, dull-eyed, children always on guard, always vigilant? Y es, he acknowl-
edged, but that wasn't Jodl. Joel was to blame, he should have obeyed, he shouldn't have run away from the clinic, stolen
arazor, told the head psych nurseto go fuck herself, lied to me.

Jodl, he said, wasjust bad.
| couldn't wait to get out of his office, with its Chinese screen and Turkish rug and framed awards.
"It was all about him" | said to Lee. "All about how he, the great savior, was rejected by Joel. Who was twelve."

| thought | was angry but suddenly | was crying, driving and crying while Lee patted my hand comfortingly. This
time it was not about my fears, my demons. It was Jodl, twelve-year-old Joel, that both women mourned as we drove to
the next interview.

Rudy moved in with Arnie and Mame and Joel, and Arnie started having sex with him right away. Maybe it had a -
ready begun in the firehouse, on quiet nights when nothing burned. We never found out.

Arniewould wait until Mame was asleep, that got easier when she started taking so many pills. What came first, the
chicken or the eggs? And which were you, Rudy?

Baby Joel too, of course, was almost certainly being sexually used by his father in some way that eft no marks for
adoctor to see. His father stopped when Joel got old enough to tell on him, old enough to remember and speak about
what he never was able to forget. What he spoke about, tragically, one night in a suburban McDonald's.

When we finally came to Joel with the story, when he saw that we knew, he gave us the rest, or at least what he
could remember. | often heard them, hetold us, "I heard them at night." Arnie moving down the hal, Rudy sometimes
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crying. "He never touched me, he was afraid of my mother." Mame loved Joel, or so they both would have said. Shejust
wouldn't talk to him, not about this, not ever.

Arnietook both boys on trips. Camping, fishing. Jodl had one tent, his father and Rudy another. They went to Or-
lando once, and stayed in amotel. Another time, Pensacola. Joel came in dripping from the beach and found them on
the sandy floor.

"What did you do?"

"That time | started yelling and crying. And | called my mother. We went home a day early." But his mother never
spoke of it, not to him and not to us. | tried. | told her what we knew, asked her what she had known asif there could
be areal question, in asmall apartment with cheap walls.

"Did you tak to Arnie?' she said, and we said "yes," but she would not ask or answer anything else. When Rudy
came home later that afternoon she picked up my coffee cup to let me know | wasto leave. She looked at him with
loathing, but his back was turned.

When Rudy was nineteen or so, he made Arnie stop. Simple asthat, really, "he just got too big, | guess' said Jodl.
But he never left home, never wanted to; [*1077] it was Joel who kept running away. "Rudy still loved him," said
Jodl, voice thick with pity and contempt and yearning.

That part was true enough, I'd seen it, seen their heads bent over a game on the dining room table, a game for an
eight-year-old, played by the twenty-year-old Rudy and his sodden, sorry father. Arnie and Rudy, both usually wearing
Arnie's New Orleans Fire Department hats and T-shirts, Arnie getting ready to drive Rudy to his part-time job running
errands for a construction crew. Arnie made Rudy hislunch and dinner, and asked every day what Rudy had made him-
self for breakfast. Cereal, Dad. Good job, son.

Mame didn't even pretend to make dinner for Rudy anymore, and once Joel was gone | suspect she didn't feed Ar-
nie either. He got skinnier, with that hard little belly that is really the drunk’s petrified liver pushing the gut forward.

A few weeks before thetrial, Katy, redheaded daughter of Ireland, lay on the floor of my office and colored our big
chart with the concentration of afive-year- old.

We constructed a family tree to show the jury. Mitigation specialists call it a"genogram,” and there are recognized
conventions for expressing family relationshipsin atwo-dimensional colored chart. Namesin rectangles are men,
women arein circles. Lines connecting men and women not related by blood mean marriage; a dlanted line through it
means divorce. Children dangle down, squares and circles hanging from a short vertica line from their parents. And
there are colors: squares and circles outlined or partialy filled in colors, striped colors, colors with colored polka dots
and left or right dlanted stripes, al of them coded to the particulars of the case.

Blue for depression, how obvious. Red for physical abuse, green for sexual molestation, red stripes on agreen
background for acoholism. You get theidea. Lee exhorted usto makeit "a color riot of pathology" which required no
invention in this nice normal-looking family, only care taken in the listing of factors, for example not lumping together
his mother's prescription pill addictions with his father's drinking, though both are "substance abuse." They got different
colors, different angled lines. They were different, and they hurt him, differently.

His mother's pills made her muzzy, warm, and distant. She'd leave for school every day aert, mind aready on the
day, her students. Trying not to look glad to be leaving. By dinner time she was into her second valium, washed down
with one glass of wine. She watched television she didn't remember, smiled vaguely, half- listened, drifted away from
life thirty years before she died. She adored Joel she said, but Joel didn't live under the blanket of her Valium and he
couldn't get her attention. He tried and gave up, | used to think, until he got it with amurder. Of course, Mame couldn't
risk paying too much attention to Joel: What if he asked her a hard question?

His father's drinking had nothing to do with the conviviality of the neighborhood bar. It was minimalist drinking,
purposeful swallowing of beer after beer, starting in the mid-morning of his days off, progressing until he was durring
the few words he spoke. Joel's disgust and rage at Arnieincluded the [*1078] teenager's shame at afather who wasn't
good enough, and the guilt that follows. Complicated, his feelings toward his father

Lee mused about it one time, when we were close to trial and | knew that the story of Arnie and Rudy and the
booze and the pills was the story we were going to have to tell thejury. And that we would have to tell it without the
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psychiatrist who blamed twelve-year-old boys for wanting to die. That we were never going to get proof or acknowl-
edgment that Arnie molested Joel.

"Survivor guilt,” | said, doubtfully. "We go with that? It's bad?"
"Itis,” said Lee, "but it's so much more than that.”
"What's a boy in Joel's spot to think? What does he think about his father?”

"I hate you. | don't want to be like you. If being a man means being like you, | don't want to be aman, | don't want
to grow up at all."

What does he think about Rudy?

"I hate you - you started all this. Y ou're retarded, you're dirty, you make me sick. | am sorry for you, | hate listening
toit every night. Daddy, don't. | wish | could help you. | should be able to help you. What happensto meif you go
away, if you die? Will he do it to me?"'

And till, the love and yearning, the child's love for a parent no matter what.
He's my brother.

You're my father.

Why do you |ove him more?

Why do you treat melike this?

What's wrong with me?

Wetried to put all that in colors, in shaded squares and striped circles. | looked at Katy's careful work, at the angles
and lines, the divorces and deaths and marriages represented by a code we would show the jury when Caroline, our ex-
pert socia worker, was testifying.

"What does this mean?' | asked Lee, of the odd-looking lines connecting Joel's parents to the first two children, the
sick baby and the foster child.

"Oh that" she said, beaming. "I made that one up. That represents babies they gave back."

Joel never said his father touched him, and even after Arnie confessed about Rudy to Clive, he was insistent. Never
Joel, never.

But by the time Joel was ten, el even, twelve-years-old, Mame and Arnie were in the principal's or the school coun-
selor's or in yet another psychologist's office, trying to figure out what's wrong with him. "Doctor, we'll do anything to
help him. He's so angry, won't talk, talks too much, runs away, says he wantsto die. Isit a phase? Something all kids
go through, right?"

Twice beforetrial | really worried about Joel, with his history of suicide threats and cutting. Clive dismissed the
fears, said he wasn't going to do anything to hurt himself, and | don't think we'll ever know who was right. | fretted,
wondering if we should say something. It's aterrible price the client pays if you do speak up. Suicide watch in most
prisonsis awful: they take away all your clothes, give you a paper gown, and stare at you all the time. No lights
[*1079] out, not a moment you are even able to pretend you are aone, that you have a corner of acell, abunk, abox
of papers, that is yours. But suicide watch is better than losing a despairing client to anoose or ashank, and | worried,
twice, that hewould do it.

The second time, just for amoment, we were in the middle of penalty phase, when it became clear that his mother
wasn't coming. Clive and | were arguing, intense staccato whispers past Joel, who sat still for once. We disagreed about
the right thing to do, whether or not to play an audiotape | had made of her. We were absorbed in strategy and
out-guessing and battle, and for amoment, | turned away from Clive, pissed, and saw Joel's face. He was a motherless
child, and | knew that's why the bluesmen sing of that fate.

The first time, months earlier, was not triggered by the pain of hisfamily, or the teenage friends who would giggle
and testify against him. It happened the day he offered to plead guilty.
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Getting the client to plead to lifeis, as one colleague putsit, "the sure way to avoid the death sentence” in every
case. It isaways agoal, to get aplea, to avoid facing a death-qualified jury because you always know there's a good
chance that your mitigation, your persuasion, might not find enough traction in one heart to win. After dl, in Louisiana
asin most states, lifein prison isthe "win" in adeath case, so you always want to get there without atrial if you can.

There are dways at least two barriers: the state and the client. Getting life on the table from the stateisan art and a
skill that we study, work at, get better at. | have failed and | have succeeded, and | am not always sure why or how.
Getting the client to agree can be even harder. "Free me or fry me," they say, but we have two advantages, the deep un-
derstanding we come to have of our clients aswe learn their lives, and the sweetness of lifeitsalf, the hopethat life,
even lifein prison, is better in its unpredictable glories and miseries than an early death.

Some are too damaged to find that hope: Gary Gilmore, for example, the first execution in the "modern era’' of
state-sanctioned killing, whose brother Mikal wrote so eloquently of the longing for death that rode Gary, and the fami-
Iy where that longing was nurtured. n3 Still, even some who believe that death istheir desire rebel against the state's
dirty hands on thetrigger. They'll say, | may want to die - but I'm not going to let them take me out. Our clients seldom
start out life as abalitionists but they usually get themselves there - for some, it islearning to care for another con-
demned inmate on Death Row that teaches them. That becomes their first trip down the wormhole, when the man in the
next cell gets an execution date.

We already had tried the negotiation and we knew that the state was adamant in seeking death. But Clive wanted to
put on the record that this slender boy was willing to spend the rest of hislifein prison. "El-wop," that's how we pro-
nounce the acronym: life in prison without parole. In some other states they say, more poeticaly, "life without." It isthe
automatic sentence for both second and first- degree murder in Louisiana, unlessthat is, the jury votes unanimously for
death.

[*1080]

So one morning at the end of a pretrial hearing, we asked Joel to stand and say: | am willing to plead guilty to first
degree murder and be sentenced to lifein prison. By then every interaction with the state's attorneys was contentious.
One of them, Bodenheimer, stayed jokey and outwardly genia with the judge, and was merely gruff with me and crude
with Clive. But Williams was furious, furious al the time, a balked simmering man who believed that there was some-
thing wrong with what we were doing by defending Joel, who treated every ruling in our favor - and they were few and
far between - as a personal outrage. He dismissed me as an "ACLU lawyer" but, like most lawyersin the crimina jus-
tice world of New Orleans, he was fond of my brother-in-law Bill, so he gave me a grudging nod now and then. But he
truly loathed Clive.

There could not be two men more unalike in appearance and manner. Clive was thin, his accent was British up-
per-class, and he had that cultural self-deprecation which isrooted in a centuries-old certainty of hisplacein life. He
was so committed to the abolition of the death penalty that he spent over twenty yearsin voluntary exile from England,
working and living in Alabama, Atlanta, Mississippi, New Orleans. Clive did everything with alight touch, what it cost
him | don't really know, but he was outwardly a graceful, almost delicate presence. He would give talksin New Y ork or
Boston, saying, "Come to the South and fight the death penaty with me, it'll be alark, we'll have such fun." Hereally
used those phrases, unselfconsciously, or perhaps not. He was attractive to women and to straight men too, and he ac-
cepted admiration without seeming to seek it.

Williams had some intellect but it was far from deft, and he was incapabl e of nuance. His disappointmentsin life
made him more belligerent, not resigned: it was asif those rejections were stuffed into his briefcase every morning,
along with the charges and indictments and punishments he sought for others. He was a blocky man, whose weight went
up and down: At the time of Joel'stria he was heavy. At an earlier hearing when he was literally spitting with rage dur-
ing arelatively minor motion argument, one of theinterns pulled her hair across her facein a gesture designed to hide
her laughter from the judge.

"Maybe he'd be in abetter mood if he'd break down and buy a suit that fit," she said. "Those pants must be hurting

him."

"They're hurting me," | said, and we both had to look away and laugh later, because you're not supposed to laugh in
court, or in front of observers, or your client, or the Victim's family members, even when the case goes on for years and
even though people eventually forget to act within the rules, within the roles, forget to be the Defense Lawyer or the
Judge or the Victim's Family. Forget, for amoment, what we're doing here. Forget that the wormhol e waits.
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Williams stuffed into a cheap suit too small for him, face boiled red with resentment - that became an image of this
case. But it was not just the prosecutors' self-righteous swaggering that set Joel off, that made me wonder if hewasin
danger if we sent him back to his cell without putting him on suicide watch.

Joel stood up, in the front of the courtroom. It was a small room. As adways with this case, it was crowded with lo-
cal newspapermen and the Associated Press stringer, sitting between the Victim's family and some of the [*1081] TV
news people who were not permitted to film inside but would go out to the steps, afterward, and speak solemnly into the
camera.

It was important to Joel that his voice not shake, he'd told me earlier, and it didn't. But it was soft, even in that small
packed room the reporters in the back strained to hear it.

When he stated his willingness to go to prison forever, the judge looked at him almost paternally. It may have been
the first but was by no means the last time the judge's compassion came into that courtroom.

"My understanding is that the State of Louisiana declinesthis offer of a negotiated settlement, isthat right?" asked
the judge, and winced dightly at the theatrical fury in Bodenheimer's voice when he said, too loudly, "That's right, Y our
Honor. We are seeking the death pendlty in this case.”

"Anything else?' asked the judge and Joel, very softly, said "I'm sorry. I'm sorry for what | did to him."

The prosecutors both sneered: Williams looked at Joel and then at Clive with eyes narrowed and face twisted with
suspicion, but Bodenheimer turned around to the witnesses and the reporters, and mugged almost comically, asif to say
"Can you believe this?'

Someone in the back of the small room gave a muffled laugh, and Bodenheimer quickly turned to face the judge,
satisfied. At that moment the judge looked up, wearily said, "This hearing is adjourned for the day," picked up some
papers and stood a beat before the bailiff's"All rise."

| looked at Joel and he was shaking. | put my hand on him to get him back to his seat, the Defendant's seat, and no
one noticed. It was more the laugh than the sneer; more than anything else, it was the judge's weary smile and the shuf-
fling of papers, it was the ordinariness and the lack of response. It was the humdrum horror of the American death pen-
alty.

Joel knew, we should have known, that this was a sacred moment, the moment that he said, in public, to the ears of
the grieving: | killed him, and | am sorry. | will be punished, and | am sorry for what | did. His lawyers knew that you
can't expect this to be taken serioudly, that the roles are already so defined, positions so calcified, that people can't hear
the remorse and pain. In Jod's case his age hurt him too; he sounded callow, he was, in fact. He was a product of his
family but also of his culture: twentieth century American cheap suburban mall culture.

But what sent Joel shaking that day was the experience of meeting, unmediated, the reality of capital punishment. It
would never be enough that he said he was sorry, never be enough punishment while he was aive. Not for the family of
the boy he killed, he sort of understood that, but for these lawyers. These crude, educated men wanted him dead, not just
dead but killed, and they could get what they wanted through the weary judge and the shuffled papers and the sobered
or snickering spectators.

WEell never know what it does to you, to betold that even in the class of murderers you are the worst - that your
country, your city, your community wants you to be put to death. Y ou watch all those peoplein the jury pool who said,
sure, they could vote for your death, and then you watch the twelve who just might do that asthey tell each other that
you are not worth the air you breathe.  [*1082] |'ve seen men come off the Row, death sentences reduced to life,
watched as the burden of that judgment Ieft them, as they became merely murderers, forgotten prisoners, no longer
condemned. Seen even the saddest or sickest of men get younger, lighter. We can't really know.

The wormhole. Joel entered the wormhole that day in that courtroom, and he never came out the other end - not re-
ally, not during trial or later in prison. There was a shadow in his eyes, a new memory of anew horror, from that mo-
ment forward. The prosecutors called him "hard" but he wasn't hard when he killed, he was fucked up and wounded and
loaded and uncomprehending before that day. But when he looked at the men of power and privilege who would kill
him with the law, something bitter broke off and stuck in him, and stayed.

Once an old friend from my Bourbon Street days asked me thoughtfully, why did | get so mad? | started to talk
about the clients, the compounded tragedies of murder, and he interrupted me.
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"Sad, | get that. Thisis sad stuff. Why so mad?' He was a carny, and knew what | meant when | said: the game has
been gaffed. And it has. It looks like a poor person can get afair shake, it looks like it hasn't been rigged from the be-
ginning. But it has. It's all afake, even when sometimes the players are fooled too.

| spent alot of time with Jodl. | watched him change, lose his youth and |earn some tough truths, and afterthe plea
attempt, | saw some of his sweetnessleavetoo. But heand | could alwaystalk. | would go at the end of along day of
interviewing witnesses and experts, reading documents, reading law. Usually we worked for an hour or two and then
beforel left, we would just talk. | gave him some comfort, he gave me, slowly, fragments of himself.

We ta ked about New Orleans, his suburban view of it, or sports, or the two New Orleans' obsessions, music and
food. Food he didn't care much about, said "talking about it just makes me mad, the crap they gave us here." So we
talked about early 90s music. | let him tell me why so many straight kids like Queen's Bohemian Rhapsody, and | let
him laugh at me for being a square because | liked the original Play that Funky Music by some forgettable band better
than the hit by Vanillalce. We talked about Aaron Neville, who never needed his Linda Ronstadt comeback to be big
in New Orleans, and whether we liked the duets. | did, Joel did not. But he did like Hammer, and so | listened to Pray
but it just made me go back to Prince.

Thisiswhat it sounds like, when doves cry.

Tearsin Heaven was a hit the year he was waiting for trial, and one day he asked me "Do you know what that song
isabout?' Yes, | told him, the sad story of Eric Clapton's toddler son who fell out of a window to his death.

"His mother was home that day," said Joel. He watched me, and | spoke slowly, not wanting to make a mistake for
him.

"That's right."
" She was there when the baby fell out the window."

His voice was so intense, he was looking at me as if everything depended on my response. | looked at him, and said
nothing.

[*1083]
"Eric must have been redlly, really pissed a her" he said, and "l betchahethinksit was redlly her fault.”

"Do you suppose that's how you would fedl, Joel 7" | asked but he broke away then, turned his face to the corner of
the grimy visitation room and changed the subject.

On the next visit he said "I love my mother" and | patted his hand. | know, Jodl.

The prosecutors never changed, throughout that tria, or at least that's how it seemed. Bullies, both of them, who
believed they were universally admired for their toughness. The hatred of Joel, the intensity of public contempt for him
fed them, and they were certain that the jury would come back with death.

The judge did not fed that way, at least not by the time Jod tried to plead.

The judge assigned to Joel's trial was a Republican good ol' boy. He loved being ajudge. Loved going to buy coffee
and being told "Y our money's no good here, Judge," loved hearing "Morning, Judge!" ring out as he made his way
down the street to the courthouse. He'd been appointed initially, not elected, in recognition of histireless service
ass-kissing and hand-holding the real paliticians, and a crooked corrupt bunch they were in Jefferson Parish, Louisiana.
The parish, you remember, that sent the Grand Wizard of the Ku Klux Klan to the state legislature.

But as the case progressed, | watched His Honor become positively sickened at the thought of killing thiskid. He
had signed on for the conviviality, for the backs apping and maybe for the sense of doing some good, athough he and |
would have defined that very differently. | doubt that he had ever considered that the function of ajudge was to keep the
status quo firmly in place, and if he had, why he'd have been fine with that. White wealthy Southerners on top, trans-
planted Y ankees uncomfortably welcomed for their money but not their manners; black politicians warily negotiated,
the poor and most other black people down and all the way out. No problem for this guy. But he hadn't signed on to
killing people.

Y ears earlier the charismatic, fel onious and Roman Catholic governor Edwin Edwards pulled afast one on the
judges of Louisiana: he made thetrial court judge responsible for signing death warrants. In amost every other capital
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state, this was in the hands of the executive, so the governor signed the warrant. Edwards was governor during the time
when opposition to capita punishment was fatal for apolitician in the Deep South, and he wasn't about to risk anything
for amere principle. But in amove worthy of Pontius Pilate, Edwards took the governor out of the equation.

So as our trial moved on, the gregarious judge started looking at the reality of someday signing his nameto a piece
of paper that would start the strapdown team at Angolain motion. And he redly, really didn't like that very specid tour
of the wormhole, not one hit.

Caroline, our expert social worker, was in the office late one night the week before the trial began, working on her
direct exam with Lee and me, when Clive came in, face drawn. By then the conflict between Jodl's lawyers was pal pa-
ble, [*1084] athough Clivewastoo polite most of the time to say what he thought while | was around, and | was just
trying to work with demons at my elbow, in my dreams. Clive's team of young people had drawn away from me, and |
knew it was my fault that there were two little campsin the offices.

One night earlier in the previous week he had turned up a Lee's side, very critical of the mitigation we were plan-
ning to present, telling her it wouldn't work and that | wasn't ready to do it. When Lee told me, | was shocked, too
caught by my own fear to see Clive's. My fear gave voice to crippling doubt, his trandated into a need to control. As
Clive got closer and closer to trial he wanted to manage it al, direct it al, for fear if he let something out of his handsiit
would cost Joel hislife.

Looking back, | wonder why | didn't cave right then. | do not know why Clive's doubts did not double the voicesin
my own head. That's the way it usually worked for me, all criticism became proof, sharpened the savagery of the inter-
nal monologue that said, "Y ou cannot do this, you aren't good enough, you haven't worked hard enough, you will let
him down and he will die." But although those demon voices continued their carping, the voice of the story, Joel's un-
told misery, baby Joel, teenage Joel, was becoming stronger still. And perhaps | saw that Clive suffered too, that all of
us who do thiswork are riven by self-doubt and fear. We just deal with it in different ways.

So we kept going, in court and out, seeing witnesses and working in the office late at night. Then this one night,
Lee'slight brown hair falling into Caroline's tight curls as their heads bent over the chart on the floor, Clive camein,
shaken.

"Arnie told me about Rudy. It's al true. He said he did it because Rudy is so slow, to teach him about sex. 'To pro-
tect him.' He actually said that."

We were glad, grateful for the confirmation. We knew we would never put Arnie on the stand, that the molestation
he denied to me, Lee, Caroline, and others, he could never talk about in public. Not even after admitting it to Clive.

"Joel?' | asked and "No," said Clive, shaking his head.

"No, of course hewon't tell usthat,” said Lee. "Rudy was 13 or 14 when it started; 19 when it ended. Or so they
say. But it started with Joel in his crib, and ended before he was old enough to speak."”

And Rudy didn't kill anybody.

In the end Clive told the story of the crime, of three boysin afast food restaurant, and | told the story of the family,
with Caroline.

Clive's theory of defense wastrue: Joel had never meant to kill that young man; he should have been charged with
manslaughter. Clive prepared a cross of the detectives that managed to get the facts out in the most respectful way pos-
sible for the victim's family, but yet showed that the cops were never above making an easy case better for themsel ves
by lying about it. Joel's statement and the level of hisimmediate contrition proved our case. But Louisianalaw is bad on
those facts and the jury came back fast, guilty of first degree murder, at the end of a Friday night.

[*1085]

We went to the judge's chambers. There was a 12-hour mandated delay between this verdict and the start of the
penalty phase, which in practice was going to take us through the weekend since the judge wanted Sunday off. | cameto
believe that he aso was hoping it would help us.

There were six of usin the small chambers. Two lawyers for each side, the judge and his secretary.

The topic of conversation was church. We discussed the practicalities of the jurors attending religious services. The
jury could not go to aloca church: the case was the top of the news every night and someone would talk if we let the
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jury out. But it was a Lafayette Parish jury, mostly Catholic, and we knew that their bishop, much-loved, had been a
determined foe of capital punishment for many years. Clive and | agreed, "Can't hurt to put them in the pews."

And it was Pam Sunday. We didn't mind the jury hearing again the story of Jesus, riding a donkey into Jerusalem,
hollow hallelujahs ringing in his ears, days away from Calvary.

We had negotiated it down to a private Mass, with the priest instructed not to mention the case or current affairs or
capital punishment. Williams sat glum, sensing it might be unwise, that something had been put over on him by the
smart Englishman he detested.

"All right," hefindly said. "They can go." Then he added alast requirement.
"No big picture or statue or anything of, you know, the executed Jesus!"
There was silence from al. Then Clive leaned forward to him and said, dryly,
"Somewhat of a Christian theme, old boy."

| didn't laugh but the judge couldn't help himself and Williams and Bodenheimer withdrew permission. The sen-
tencing jury would be unchurched.

Mame never showed. She cadled the night the jury convicted him of first degree murder to tell us we would have to
save hislife without her.

"I amin the hospital," she said "It could be serious.”

"What's wrong with her?" asked an intern, and | snapped "the vapors" but of course that wasn't true. Somaticill-
nesses are illnesses, Mame made herself sick because it was the only way she could explain why she didn't stop what
was going on before it destroyed her child.

| went to see her in the hospital and tried for two hours to get her to make an audio tape to play for her son's sen-
tencing jury.

"Just say, Joel is my son, and wish | could be there to tell you that | love him very much."

"Joel ismy son, | know heisvery sorry for what he did," she would say, and pause, then in arush "but that other
boy isjust as bad and heis getting out in five years."

No, no, thetime for that is past Mame. And | would start the tape over again.

Two hours, and | never got a sentence on the tape that we could use. | cannot remember now all the different things
she said to make it atoxic statement about her and her resentments instead of the anguished pleaof aloving [*1086]
and not blameless mother. | do remember the overheated hospital room, the dark sky through her window, and her small
glittering eyes. She pretended confusion when she saw my dismay as again and again | erased and re-started the tape.
But there was something shrewd and implacable in her face, and | finally knew she had defeated me. Miserable at the
failure, for the waste of precious hours, | |€ft.

| had her saying, "Joel is my son. | am so sorry | am hospitalized and cannot speak to you in person. | love him very
much.” It would have sounded like "I love him very mut," because | had to cut the tape to get rid of whatever poisonous
addition spoiled it, but in the end it didn't matter. Clive didn't want usto play it because he thought it would open the
door to the prosecutors' use of the news footage of Mame saying the death penalty was okay. | said so what, somebody
on the jury would get that mothers aren't supposed to want their sons dead, but Clive was sure he was right and | gave
in.

The judge, who had by then abandoned any pretense of objectivity about the sentence, wrung his hands at the news.
"She wasn't there for him when he was alittle boy, and she's not there for him now." Then he asked me who "our" next
witness was. And he meant every bit of that "our," - you've never seen ajudge so grateful for mitigation.

Sometimes, in a courtroom, | enter a bubble, a place where | am aware only of the person | am talking to and the
jury. Seems | can't make it happen, but | love when it does, when | come back to earth and back to counsel table and
realize that | have been gone for awhile. Other voices mute, time stops, nothing exists but the questions and answers for
the witness or the words | say to ajudge or jury. | make objections and reply to them, | don't lose the law or my memory
of the facts, but | ride above it, nothing el se matters. In the flow.
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It happened in this case three times, the first when | started talking to the juror Spring about her anger at my stupid
joke. When | told the joke | was uncomfortable, self-aware, horribly awkward, but the moment | turned to her sheand |
stepped into the bubble for aminute, and | felt that moving ball of concern and judgment go past me, go to Joel.

It happened for the direct exam of Caroline too.

Caroline's task was to present the socia history, tell the jury of Joel'slife as a child. Usually that story would be
told mostly by lay witnesses, family members and friends, but Joel's family were silenced, Arnie by guilt and denia and
drink, Rudy by his limitations and his love. And Mame wasn't coming. So it fell to the expert, smart and caring and
knowledgeable.

Caroline had a doctorate in social work, taught at Tulane and had years of experience with families and kidsin
every sort of crisis. She had awarm teaching style, didn't rely on jargon and didn't talk down to people. Caroline had
ideal experience, aprecise, careful intellect, and had the perfect bearing for this case.

Caroline was a so black.

When Caroline and | entered the bubble, as Jod's story unspooled and her account became more detailed, more en-
grossing, the prosecutors acted like dumb adol escentsinstead of lawyers at a capital trial. And race was a part of it, they
[*1087] might as well have telegraphed to the jury: this witnessisn't important. Don't listen.

We put the genogram on an easel, and Caroline's mellow voice narrated that multi-colored chart, laid before the ju-
ry the layers of pain and abandonment and damage that had crippled Joel's soul and delivered him to the door of
McDonald's with agun in his hand and no idea why he was so mad.

Caroline and | were taking each other - and the jury - into hotel roomsin Floridawith Arnie and Rudy and Joel. We
were showing the calligraphy of adolescent anguish that Joel practiced on his own skin. | was unaware at first, had to be
told later that it started with Williams, shuffling papers and flipping through folders, noisily. Then he and Bodenhei mer
began talking to each other, in whispers, but still audibly. Out of the corner of my eye | saw Clive get up and walk qui-
etly behind them, kneeling, importunate. | knew he was politely asking them to be quiet. It didn't work.

Caroline and | moved to the description of Jodl's confinement at the psychiatric hospital, after his suicide threatsin
school. The jury was with us, when Williams turned around and deliberately dropped a stack of the papers he had orga-
nized in apile on the floor. He all but brushed his hands together with a"there, that's done" satisfaction. It was noisy
enough that | got distracted for amoment. That's when one of them got up and walked out of the courtroom, in the mid-
dle of my examination, and returned with a can of soda. Which he popped, a counsel table, while Caroline was speak-
ing.

I think it was Williams but it might have been Bodenheimer. Doesn't matter, they were in it together, just as they
shared the frat boy humor of their awards to each other, the big mock syringes, mounted on a board and titled "The Big
Prick Award," shared it al until Bodenheimer betrayed his friend and his oath and was imprisoned for it.

Thinking it over much later, | am surprised. | knew they were vulgarians, crude men-will-be-men types who be-
lieved themselvesto be fine fellows. But faced with adefendant as young and slight as Joel, | thought that they would
restrain themselves for fear they would aienate the jury. And given a smart African-American expert, | thought they
would be outwardly deferential.

That didn't happen. They were oblivious. They had created the public perception of Joel, then adopted it complete-
ly. He was hated, condemned, despised. They had always known that he would be seen that way by any jury, by any-
one except Clive and me. Thetria was aformality on the way to a death sentence.

But the shuffled papers, the dropped bundle, the popped cola can, cost them. Some of those white Louisiana jurors
resented the assumption that they must be racists because they were white, that they would go aong with the rudeness
to Caroline.

Thejury sent out anote, "Please Y our Honor ask the DAs to stop making so much noise. We are having trouble
hearing the witness." The judge, perhaps a little ashamed that he had not shut it down earlier, denied Bodenheimer's
request to instruct them that it was all an accident, that they hadn't meant to do it. He instead asked the jurorsif there
was any part of Caroline's testimony that they would like to have repeated. They said no, they got it al. The al-white
jury [*1088] looked at Bodenheimer and Williams sternly, and smiled at Caroline. The next day, we did closing ar-
guments.
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One night, aweek or so before trial, working through the night at the office, | despaired again of the task before us.
Too few witnesses, too many spaces in the story, and the fear of my own inadequacy to thistask | had chosen choked
me.

"Cliveisright: we are not ready. Thisisn't going to be enough. We need someone to say that Arnie did it to Joel
too, we need experts to say what happened to him, why he wanted to die, to cut himself, why it affected his judgment
and thinking and we don't have them."

"Everyone has afamily" Lee said, and that was how | began the closing argument in Jodl's penalty phase. There
was no preface: | did not thank the jurors for their service, for their attention, | said nothing about the law at first. The
bald beginning was unlike any argument I'd made or heard. In retrospect it was effective, but | cannot tell you if it was
deliberate or if | just forgot.

"Picture afamily" began every paragraph, until | had retold the story of baby boys brought to that ordinary middle
class couple who were not asthey seemed to be. "Picture afamily" Joel, adopted, Joel, screaming through hisinfancy.
"Picture afamily” Rudy at the firehouse, Rudy, bigger and slower and strange, brought home to stay. "Picture a family"
Mame's pills and Arni€'s booze. "Picture afamily" Joel cutting himself and talking of suicide at twelve. "Picture afam-
ily" tripsto the beach with Arnie and Rudy on the floor, Arnie and Rudy in the bedroom with the door shut, Arnie and
Rudy locked in the combat of rape and love and need. "Picture a family" Mame's willful blindness, turning her back on
them all when her husband Ieft her bed for Rudy's, "Picture afamily." "Picture a family" that allowed it to become, as
the prosecutors said, al Joel's fault.

"The prosecutors will get up and say this doesn't matter but how we treat kids does matter. Y ou know that. Families
matter. They will say he made choices, they will tell you he should have learned how to get help before he turned bad,
he should have learned to control his anger, hispain.”

Where would he learn that? At his father's knee?
"That's not what he learned at his father's knee."
Picture afamily.

I know | entered that bubble with thejurors, | was aonein the room with them for most of the hour. Perhaps the
prosecutors were chastened by the jurors' note about Caroline, but they kept quiet and let the room get still.

After awhile, "She should stop talking about the family" whispered one of our internsto Nick, my law partner.
"Look at them. They are turning away, shifting in their seats, they're bored."

"Not bored," Nick said. "Uncomfortable. They're listening. They getit. Don't stop her now."
| finished the story of afamily and then took the jury into the wormhole.

If the twelve of you decide that Joel isno longer fit to live, then the day will come that his mother and father and
friends and lawyers will drive thethree [*1089] hoursto Angola Penitentiary, to the gates of the prison, to the death
house a Camp F. His parents and a few friends will sit with Joel until 6 o'clock on the last day's visit, and then leave.
He will wait. Near midnight, he will be brought to the execution chamber. The witnesses will be seated in agallery,
with the curtains drawn, and when a signa is given, he will be helped to a standing position, shackled and bound, chains
on his feet and belly and hands, to speak hislast words. He will say heis sorry for the victim's family perhaps, he will
send amessage to those he loves, and then the curtain will be drawn again, while heis strapped to atableand hisarm is
swabbed and avein is found. Then the witnesses will be alowed to see him onelast time, his eyes fixed on his spiritua
advisor, most likely. Awake, alive, until the poison puts him to death.

The hearse that arrived hours earlier for a healthy man will carry a dead one away.
And they will say: the jury has spoken.

When Williams got up to argue for death, he was a big dangerous man, angry but controlled, and he was good with
juries. But halfway though his close he grabbed our genogram, held it up and started making fun of it.

"Red, with blue stripes. Is that the color that makes you amurderer? Or isit this one - his father drank too much.
Every child of adrunk is amurderer?' He went on like that but the jury wasn't listening to him, they were staring again
at the genogram, at Lee's color riot of pathology, fascinated and sad.
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After wefinished closing arguments and the judge sent the jury off to deliberate, Clive went to thejail and sat with
Jodl. | went across the street to the public defender's offices, four small rooms strung out in a row - shotgun houses
they're called in New Orleans, and | sat in one of those rooms with some women around me and rocked back and forth.
| should have been with Jod, but | did not trust myself to hold it together.

"Learn to define success,” | later told younger lawyers. We should have gotten the plea, that would have been the
right ending, when Joel agreed to stand up and say, "l did it, I'm guilty," the state of Louisiana should have sent him to
Angolathen and there.

Success in aLouisiana capital penaty phase almost always comes from a hung jury. One juror refuses to vote for
death, and by law, lifein prison is automatically imposed. We fight over how long they have to deliberate, over whether
the judge should be allowed to "dynamite" the stuck jurors with additional words about deliberating further, but if
you've done your job in selection and argument, the juror who says: "enough, | vote for life" knows that he or she can-
not be made to change, and that the death penalty is no longer an option. It is that way in most states. So sitting out a
capital sentencing jury, time becomes your friend, even though it doesn't feel that way. One night, in the case where the
prosecutor wept, the jury went to deliberate at five or six in the evening, and didn't come back until three in the morn-
ing. Fivejurorsfirmly for lifein that case, and it took all those hours.

[*1090]

Waiting on Joel's jury, | rocked and said very little, and tried not to fedl. | told the othersto do their speculating and
rehashing out of my hearing. | was prepared to wait all night.

Less than two hours later, word came. "They have a verdict." "Too soon too soon” was al | said, leaning like an old
woman, or asick one, on Katy's arm as we crossed the street and walked the half block to the courthouse. "Hung jury”
meant life; "verdict” meant death.

| was unable to pretend through the moments it takes. The judge warns the spectators and families not to react, the
lawyers sit at their tables for the last time. | knew my shaking was visible, | couldn't stop. Joel laid his arm on mine, our
forearms touching their length, and he half held me up asthe "al rise" sounded for thejury.

| couldn't look. We are told the jury that dooms will not look at the man they condemn, the merciful jury will. So |
deliberately did not look when they filed in, sat down, handed their paper to the clerk who read:

"Wethe jury, unanimously agree on a sentence of lifein prison."

Joel smiled like akid, relieved, and then ducked his head. The prosecutors stood, glumly astonished. | was trem-
bling but upright. | don't remember anything else that night, except going back to the jury room with Clive to thank the
jurors who were eager to get back to their homesin Lafayette. Spring reached around a woman in front of her and
grabbed my arm, took my hand, and looked into my eyes. She nodded, as if she'd had a question answered, and smiled
at mefor thefirsttime. "We appreciated y'all's professionadism" she said softly, and "yes, yes' said others, in the
Southern habit of assent and comment that comes out of the churches.

It sounded like "Amen" to me.

The next day, Father Chris showed me hisjournal, which he'd been writing on the ferry boat every night, riding
across the Mississippi to catch along slow bus uptown to the rectory. He'd written it the night we rested, before my ar-
gument.

"Think of hisfamily" it began. It was the story, that was the story, and there weren't very many of usto tell it, at the
end. Clive could talk about the murder but not his father, although it was Clive that Arnie confessed to, and Clive never
did trust the jurors to see what Mame had done - Mame who was disappointed in her man and her boys and no doubt in
herself aswell. So it was | eft to Caroline and me. We did our best. We did okay.

The baffled prosecutors gave a statement on the steps of the courthouse predicting Joel would be raped in prison.
The murdered boy's brother said the same thing, using almost the same wording. This was quoted in al the local news
stories, and again in December, when Jod's trial made every television and press round-up of the year'stop ten events.

Mike Wallace did a doppy half-hour piece on thetrial on some national news show - not "Sixty Minutes" - and re-
peated on the air the lie that had become courthouse lore: that one lone juror had saved Joel's life.
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The state legidlature, at the prompting of Jefferson Parish, changed Louisianalaw so that appointed capital counsel
could never again ask for [*1091] payment from the parish, despite the fact that Clive and | got alower hourly rate
than the poor dead boy had made at McDonald's. When we went to collect it, the pinch-faced bureaucrat who had to
sign our checks looked up from his desk and said, "Letha injection would have been too good for him. | wish they'd
pulled him out of thejail, laid him out on the levee and set him on fire. I'd've brought the matches."

The local paper, the Times-Picayune, ran an editorial cartoon saying that the defense lawyers should get the el ectric
chair too.

What was it that worked? The anger engendered by the prosecutors' loutish behavior? Joel's youthful good ooks,
his nervousness? The trace of sweethess that stayed around his eyes and smile? The protective surge that rosein
Spring's heart when | told a stupid joke? Or did the truth help, alittle bit of Joel's truth, and Mame's and Arnie's and
Rudy's too, coming off the colored squares and jittery knees, past the popped coke can, into the hearts of the listeners.
Was that what hel ped me quiet the voices that still tear me down, quiet them long enough to tell Jodl's story?

There were spaces in the story, and we had to hope the jurors would fill them in for themselves. Where does
memory go when you're too young to talk about it, but what's happening istoo hard to forget? Trauma, the disease of
memory. What did Jodl write, intiny letters of his own crusted blood? What do you suppose Jesus wrote, in the sand, a
the feet of the men with rocks in their hands - men who thought they had come to conduct an execution, but |eft as
shriven abolitionists?

* k k k k k%

Joel refused the privilege of his skin and his class a Angola. After afew months working in the fields he was
brawny and brown, and the guards told him they'd make him "inmate counsel" and he would never have to go out and
swing a hoe on days when the temperatures were in the 90s by sunup. Joel told me the water truck followed the work
gang around, while awhite man sat on a horse with a gun, and every twenty or thirty minutes someone would sing out
"man down!" and he'd know another guy had fainted. He was proud he never had, proud he did not givein.

"Inmate counsel isagood job," | told him. "Some of the finest lawyers | know are inmate counsel at Angola. I'll
help you." But he said no, to get the job he wouldhave to kiss ass or turn rat and he wasn't going to give them the satis-
faction.

I liked being with him but | never stopped looking for something 1'd seen in him before the hatred got to him, be-
fore histrip down the wormhole. | looked for the Joel | first met, aterribly sad kid who'd done atragically awful thing.
But that Joel was shadowed - not by guilt but by horror. He never really came back.

Clive saw him fairly often. | had two clients executed in 1996 and 1997, and it got harder for me to go to the prison,
but we spoke on the phone from time to time, and every year in the week between Christmas and New Y ear | would
drive to the prison to seejust the lifers.

[*1092]

It was four days after Christmasin 1999, Joel's fifth year in prison, when Nick called. "I didn't want you to hear it
on the news."

Joel was dead, shot. Some say by inmates, some say by the guards. It might have been an escape attempt. | don't
know. | don't know that part of hisstory. | know it was one way out of the wormhole, and | know the story |'ve told.

Legal Topics:

For related research and practice materids, see the following legal topics:

Crimina Law & ProcedureGuilty PleasGeneral OverviewCrimina Law & ProcedureCounsel Right to Counsel General
OverviewCriminal Law & ProcedureSentencingCapital PunishmentMitigating Circumstances

FOOTNOTES:

nl lvan Solotaroff wrote a book about executioners, The Last Face You'll Ever See, and quoted Williams
and Bodenheimer.
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n2 McCleskey v Kemp, 481 U.S. 279 (1987).

n3 Mikal Gilmore, Shot in the Heart (1994).



