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Supplement to Trial Handbook
12-1 Jury Selection

A. Juror Qualifications
	1.  Indiana Code 33-28-5-16 establishes minimum requirements (8) for the Court’s juror questionnaire.  The questionnaire should ask potential jurors questions sufficient to establish the following qualifiers, whether the prospective juror:
· is a citizen of the United States
· is at least 18
· is a resident of the county
· reads, speaks and understands English
· is not suffering from a physical/mental disability that affects their ability to serve
· has a court appointed guardian because of mental incapacity
· has his/her right to vote revoked because of a felony conviction
· is a law enforcement officer.  (Note 1.  Law Enforcement Officer is defined in Titles 9 & 35, I.C. 9-13-2-92 and I.C. 35-41-1-17.  Title 9 incorporates by reference the Title 35 definition; Title 35 does not incorporate Title 9 by reference; the lists differ.  The Coroner is listed in Title 9 but not Title 35.  Does that mean the Coroner is not a law enforcement officer for Title 35 offenses?)
2.  Indiana Jury Rule (IJR) # 5 (disqualifications) essentially incorporates Indiana Code 33-28-5-18; IJR #5 disqualifies jurors who do not meet the minimum requirements of Indiana Code 33-28-5-16; it also disqualifies a law enforcement officer as a juror in a criminal jury trial (the definition of law enforcement officer is not always clear, see note 1. above).
When a procedural statute conflicts with a procedural rule promulgated by the Indiana Supreme Court, the rules of procedure govern and phrases in the procedural statute which are contrary to the court rules are considered a nullity.  See, Owen County v. Indiana Department of Workforce Development, 861 N.E.2d 1282 (Ind. App. 2007); Jackson v. City of Jeffersonville, 771 N.E.2d 703 (Ind. App. 2002).   
3.  Indiana Jury Rules #6 & #7 allow the trial court to exempt and defer juror service under certain circumstances.  Similar language allowing juror deferral/exemption is found in Indiana Code 33-28-5-18(c).  Section (d) of Indiana Code 33-28-1-18 allows prospective jurors who are at least 75 years of age to be exempted, provided the prospective juror wishes to be excused.  (Note 2.  Previous rules allowed prospective jurors over 65 years of age, and certain professions, dentists, fireman, ferrymen, etc. be excused).
4.  Indiana Code 33-28-5-18(h) prohibits a juror from exclusion due to race, color, religion, sex, national origin, or economic status. (See also, IJR #18(d) and the discussion involving the Batson cases that follow hereafter). 
PRACTICE POINT:  A VOIR DIRE QUESTION FOCUSED UPON, OR FOLLOWING UP ON, JUROR RESPONSES RELATED TO THE ABOVE QUALIFIERS/REQUIREMENTS IS ALWAYS APPROPRIATE.  HOWEVER, AVOID ANY QUESTIONS THAT FOCUS UPON THE PROHIBITED TOPICS LISTED IN I.C. 33-28-5-18(h).    The purpose of Voir Dire is to obtain a fair and impartial jury; by questioning prospective jurors, both parties are permitted to discover grounds upon which to base challenges for cause and peremptory challenges. Emmons v. State, 492 N.E.2d 303, 305 (Ind. 1986).

B.  JUROR EXAMINATION & CHALLENGE FOR CAUSE 
	1.  The procedure for examination of prospective jurors is governed by IJR #15.  IJR #15 incorporates by reference 47(D) of the Indiana Rules of Trial Procedure:  
	“The Court shall permit the parties or their attorneys to conduct the examination of prospective jurors, and may conduct the examination itself.  The courts examination may include questions, if any, submitted in writing by any party or attorney.  If the court conducts the examination, it shall permit the parties or their attorneys to supplement the examination by further inquiry.  The court may impose an advance time limitation upon such examination by the parties or their attorneys.  At the expiration of said time limitation, the court shall liberally grant additional reasonable time upon a showing of good cause related to the nature of the case, the quantity of prospective jurors examined and juror vacancies remaining, and the manner and content of the inquiries and responses given by prospective jurors.  The court may prohibit the parties and their attorneys from examination which is repetitive, argumentative, or otherwise improper but shall permit reasonable inquiry of the panel and individual prospective jurors.” (emphasis added).  
	2.  Obvious reasonable and good cause examination topics are listed in IJR #17 (challenges for cause).   IJR #17 requires that challenges for cause be made before the jury is sworn to try the case, or upon a showing of good cause for delay, before the jury retires to deliberate.  The court shall sustain a challenge for cause if the prospective juror:

· Is disqualified or exempted for reasons under IJR #5 or #6;
· Expressed or formed an opinion & unable to set the opinion aside;
· Served as a juror before on a case involving the same dispute or parties (could occur with a co-defendant or remand for retrial);
· Related within the fifth degree to parties, attorneys or witnesses.  See attached chart, The Cox Chart, Relationship and Degrees of Kindred. (Note 3. What about I.C. 1-1-4-1(6), rules of construction, which exclude persons (judges, prosecutors & jurors) related by consanguinity (blood) or affinity (marriage) within the 6th degree (unless parties consent) from acting on any question or matter before them?    Judge was 4th cousin to defendant; however, waived because defendant was not aware of relationship and did not object until after trial, Baker v. State, 319 N.E.2d 344 (Ind. 1974); good cause to remove juror who was related to defendant, by marriage, within the 5th degree, White v. State, 756 N.E.2d 1057 (Ind. App. 2001); affinity by marriage ceases with dissolution of marriage creating it, except as to children of such marriage, Gillespie v. State, 80 N.E. 829 (Ind. 1907).   IJR #17(a)(6) does not mention judges.  One can argue that IJR 17(a)(6) trumps I.C. 1-1-4-1(6) with respect to prospective jurors, but I.C. 1-1-4-1(6) still restricts judges and prosecutors.);
· Has a personal interest in the trial result (personal interest is not defined);
· Is biased or prejudiced against a party (State of Indiana or defendant).  Certainly, one could argue that the State of Indiana, as a party, includes the prosecutor, staff and law enforcement personnel involved in the matter at hand;
· Subpoenaed in good faith as a witness;
· In criminal cases the following additional challenges for cause are appropriate when the prospective juror: 1. Was a member of the Grand Jury that issued the indictment;   2. Is a defendant in a pending criminal case (includes person on probation, under a suspended sentence, or in a community corrections commitment); or, 3.  Has formed or expressed an opinion when that opinion is based upon conversation with a witness to the transaction or upon reading or hearing a witness testimony or report of witness testimony.  
           3.  IJR #24 provides if the court receives information that a prospective juror has personal knowledge about a criminal case, that the court shall examine the juror under oath in the presence of the parties and outside the presence of the jurors concerning that knowledge.  If the court finds the juror has personal knowledge of a material fact, the juror shall be excused and replaced with an alternate.  If there is no alternate, then the court shall dismiss the jury without prejudice, unless the parties agree to submit the cause to the remaining jurors.

4.  Some Cases related to Juror Inquiry.
· Rape Shield.  Defendant not permitted to question jurors about Rape Shield law.  Runyon v. State, 520 N.E.2d 1265, 1266 (Ind. 1982).
· Reasonable doubt and uncorroborated victim testimony proper topics for inquiry. Skaggs v. State, 438 N.E.2d 301, 304 (Ind. App. 1988); Reasonable doubt, Barber v. State, 715 N.E.2d 848, 850 (Ind. 1999).
· Victim’s dress or appearance as encouraging rape proper topics for inquiry.  Woods v. State, 587 N.E.2d 718, 722-23 (Ind. App. 1992)
· Credibility of witness with plea bargain proper topic.  Hopkins v. State, 429 N.E.2d 631, 635 (Ind. 1981); Underwood v. State, 535 N.E.2d 507 (Ind. 1989).
· Knowledge of witnesses a proper topic for inquiry.  Hensley v. State, 497 N.E.2d 1053, 1057 (Ind. 1986).
· Potential penalties are not proper topics for inquiry. Wischart v. State, 484 N.E.2d 949, 953 (Ind. 1985).
5.  Some Juror Bias Cases
· Bias implied where juror was married to deputy prosecutor.  Haak v. State, 417 N.E.2d 321, 325 (Ind. 1981).
· Bias implied where juror’s spouse worked for ISP. Woolston v. State, 453 N.E.2d 965, 968 (Ind. 1983).
· Biased implied where juror had contacted defense counsel for advice. Jackson v. State, 597 N.E.2d 950, 960 (Ind. 1992); Preparation of Will for juror, implied bias found. Lamar v. State, 366 N.E.2d 652, 656 (Ind. 1977).
· Bias not implied when relative no longer worked as police officer. Smith v. State, 477 N.E.2d 311, 314 (Ind. App. 1985).
· Bias not implied just because juror knows a witness.  Grey v. State, 553 N.E.2d 1196, 1199 (Ind. 1990).
· Bias not implied when juror has casual employment contact with a witness.  Creek v. State, 523 N.E.2d 425, 427 (Ind. 1988).
· Bias not implied because juror has casual knowledge of victim.  Marsillett v. State, 495 N.E.2d 699, 707 (Ind. 1986).
· Bias not implied when juror was victim of similar crime.  Williams v. State, 417 N.E.2d 328, 332 (Ind. 1981).


C.  PEREMPTORY CHALLENGS & BATSON RULES
	1.  IJR #18 allows 20 peremptory challenges in cases involving the death penalty or life without parole, 10 peremptory challenges for Murder, A, B, & C Felonies and 5 in all other criminal cases.  Unused peremptory challenges do not carry over during alternate juror selection.  IJR # 18(c)(1) permits 1 peremptory challenge for every two alternates called.  IJR #16(a) provides that the court shall determine the number of alternate jurors to be seated.  (Note 3.  Rule of Trial Procedure 47(B) provides no more than 3 alternate jurors may be impaneled in addition to the regular jury; however, one could certainly assert that  IJR #16(a) permits the trial court to impanel more than 3 when necessary.)
	2.  General Rule.  As a general proposition a peremptory challenge is exercised without a reason being stated, without inquiry and without being subject to court control; no party is required to explain its reason for the challenge.  Phillips v. State, 496 N.E.2d 87, 88 (Ind. 1986).   
	3.  HOWEVER, IJR #18(d) provides where it appears to the court that a peremptory challenge may have been used in a constitutionally impermissible manner the court upon its own initiative may (1) inform the parties of the reason for its concern, (2) require the party initiating the challenge to explain its reason for the challenge and (3) deny the challenge if the proffered basis is constitutionally impermissible.  This rule requires the trial court to become a Batson monitor.
· The United States Supreme Court in Batson (Batson v. Kentucky, 476 U.S. 79, 106 S. Ct. 1712, 90 L. Ed. 2d 411 (1986)) prohibited the use of a peremptory challenge, or any challenge of a juror, when a reason/basis for the challenge is constitutionally prohibited discrimination (race, gender, religious affiliation).  Obviously, IJR #18(d) permits the trial court to raise this issue on its own when it suspects a peremptory challenge is based upon impermissible discrimination.  Likewise, either party can raise the issue by objecting to a peremptory challenge.  A Batson claim is waived by failure to make a contemporaneous objection to the challenge.  Chambers v. State, 551 N.E.2d 1154, 1158 (Ind. App. 1990).
· Batson Procedure.  There is a process to follow when making a proper objection under Batson.  Obviously, the objection must be timely, contemporaneous. Chambers Id.  Batson developed a 3 step process: 1) the party making the objection must make a prima facie showing of discrimination; 2) if the court agrees, then the burden shifts to the party making the challenge to provide a neutral, non-discriminatory, explanation for using the challenge; and 3) if a neutral reason is proffered, the trial court must then decide whether the challenger has carried its burden of proving purposeful discrimination. Batson at 98; Jeter v. State, 888 N.E.2d 1257, 1263 (Ind. 2008).
· The Explanation.  A Batson claim is one purely of fact whose resolution turns largely on an assessment of the credibility of the witnesses and the parties. Nicks v. State, 598 N.E.2d 520, 523 (Ind. 1992).  An explanation is neutral based if it is based on something other than the race or gender of the juror.  Willoughby v. State, 660 N.E.2d 570, 578 (Ind. 1996).    Although the explanation need not rise to the level of a challenge for cause, it must be more than a mere denial of discrimination. Love v. State, 519 N.E.2d 563, 565 (Ind. 1988).  When an explanation contains (good) permissible and (bad) impermissible reasons, the bad reason trumps/taints the good reasons. McCormick v. State, 803 N.E.2d 1108, 1113 (Ind. 2004).  
· Successful Batson objections have been based upon race, gender and religious affiliation. 
· Explanations that have not worked are: “the evidence contains racist material and I did not want to offend the six black prospective jurors,” Minniefield v. State, 539 N.E.2d 464 (Ind. 1989); “it would not be appropriate to have these people on the jury,” Stamps v. State, 515 N.E.2d 507, 509 (Ind. 1987); “they are not the type of jurors we like,” Andrews v. State, 588 N.E.2d 1298, 1301 (Ind. App. 1992); “she is too young and seemed attracted to the male prosecutor”  or “she has never had children,” Koo v. State, 640 N.E.2d 95, 99 (Ind. App. 1994).
PRACTICE POINT.  IF YOUR EXPLANATION/REASON FOR ANY CHALLENGE OF A PROSPECTIVE JUROR IS BASED UPON A PERSON’S, RACE, GENDER, NATIONAL ORIGIN, COLOR, OR RELIGIOUS AFFILIATION, THEN YOU ARE IN TROUBLE.  GOOD REASONS ARE NOT THAT HARD TO COME UP WITH.
· Explanations that have worked are: “the juror said she would have difficulty with the burden of proof and making a decision,” Brown v. State, 751 N.E.2d 664, 668 (Ind. 2001); “I was concerned about the juror’s age,” Price v. State, 725 N.E.2d 82, 87 (Ind. 2000); “the juror is acquainted with the defendant or a witness,” Daniel v. State, 582 N.E.2d 364, 372 (Ind. 1991); “the juror or their family has current or previous involvement with the criminal justice system,” Kent v. State, 675 N.E.2d 332, 340 (Ind. 1996); “I was troubled by the juror’s lack of eye contact or body language,” Ross v. State, 665 N.E.2d 599, 602 (Ind. App. 1996); “the juror showed up late for jury duty,” Bradley v. State, 649 N.E.2d 100, 105-6 (Ind. 1995); “the juror had frequent medical problems, the juror was up all night, the juror is a union representative and may not like the State,” Ross; “the juror appears to have difficulty following the proceedings,” Nicks v. State, 598 N.E.2d 520, 523 (Ind. 1992).


4. Some Recent Batson cases
·  – Jeter v. State, 888 N.E.2d 1257 (Ind. 2008).  On 12/22/03 Daryl Jeter, a black male, shot and killed Indiana State Police Officer Scott Patrick, a white male, during a traffic stop.  Jeter was on parole from the State of Illinois and was travelling to Indiana to see his girlfriend.  He was driving a car that was missing a front tire.  A number of motorists called the police to report the vehicle and the sparks that were coming from the missing tire.  Officer Patrick responded and in his attempt to stop Jeter an altercation occurred and Jeter shot and killed Patrick.

The trial began 5/01/06.  This was a death penalty case.  On his first 9 peremptory strikes, Jeter struck 6 white males and 3 white females.  On 3 occasions, the State made Batson objections asserting that the defendant was striking jurors on the basis of race.  Jeter used his 10th peremptory challenge to strike a 19 year old white male.  Again the State objected.  This time the court stated “that there is a clear pattern of striking Caucasians.”  Jeter, knowing he cannot use race in his explanation, stated that he struck this juror because his grandfather had been a local attorney and judge, and his father was a police officer, which were neutral reasons.  The court found that Jeter’s reasons were “pretextual”, in other words not credible, and disallowed the peremptory challenge.  

Another prospective juror subject to a peremptory strike by Jeter is challenged by the State.  The State again asserts that the defense was making an improper use of a peremptory challenge (we do not know if this was a Batson objection).  The juror was seated.  Later, during the selection of the alternates, the court discovered that the juror had a pending criminal case and removed the juror for cause over Jeter’s objection (IJR #17(b)(2)).  This juror was replaced with the first alternate.  Jeter had used all of his peremptory challenges (2) on the first alternate.  However, he had 9 peremptory challenges remaining for the regular jurors.  Of course, Jeter wanted the court to allow him to use his 9 remaining challenges.  The trial court said no to Jeter, and continued with the alternate selection process (IJR 18(c)(1)).  

 The jury, not including alternates, consisted of 2 white males, 2 white females, 2 Hispanic males, 2 Hispanic females, 3 black females and 1 black male.  Jeter was convicted of Murder and the jury recommended Life without Parole and the trial court accepted the recommendation and sentenced Jeter accordingly.

On appeal Jeter asserted that striking white males was part of his trial strategy to obtain a more racially diverse jury because “a young black man was charged with shooting and killing a white police officer,” and the racial makeup of the jury was extremely important to a fair trial.  The court rejected this claim and relied on Georgia v. McCollum, 505 U.S. 42, 59, 112 S. Ct. 2348, 120 L. Ed. 2d 33 (1992), where the U.S. Supreme Court held, “ It is an affront to justice to argue that a fair trial includes the right discriminate against a group of citizens based upon their race.” Id. at 57.  

Additionally, the court found that the State did make a prima facie case showing discrimination based upon race, Step 1 of Batson.  Jeter at 1264.  Next, the court found that Jeter did proffer a race neutral explanation, step 2 of Batson.  Id. However, the proffer by Jeter was not persuasive or credible, because Jeter used the first 9 peremptory challenges to strike Caucasians and Jeter’s pretrial motion to dismiss the death penalty was premised upon the argument that white male jurors would be detrimental to Jeter receiving a fair trial.  The Supreme Court said the trial court was right to find that Jeter purposefully preempted Caucasians as part his trial strategy. Id at 1265.

Also on appeal, Jeter challenged the trial court’s refusal to permit him to use his 9 unused peremptory challenges to replace one of the 12 jurors, who was excused for cause, after the alternate phase of jury selection had begun.  The Indiana Supreme Court, recognizing there was no authority on point, found that the trial court’s decision was a proper exercise of its discretion.
PRACTICE POINT.  ATTORNEYS ARE BOUND BY THEIR PLEADINGS.  ARGUMENTS OR EXPLANATIONS THAT CONTRADICT PLEADINGS WILL BE VIEWED WITH SUSPICION.   
· - Felkner v. Jackson, 563 U.S. _____ (2011) reversing the 9th Circuit.  The defendant, Jackson, was convicted by a California jury of a number of sex offenses against a 72 year old woman who lived in his apartment complex.  The prosecutor used peremptory challenges to strike 2 of 3 black jurors.  The defendant made a Batson objection.  

The prosecutor offered the following race-neutral explanations: Juror 1, “the juror complained that for a period of 14 years he had been stopped by California police due to his race”; Juror 2, “the juror had a masters degree in social work and had interned at the county jail”.  The trial court denied the Batson challenge.
The California Court of Appeals upheld the trial court finding “no clear error” and deferred to the trial court’s ability to distinguish between legitimate and pretextual explanations.  The 9th Circuit reversed and the U.S. Supreme Court granted certiorari.  The U.S. Supreme Court reversed the 9th Circuit, finding the decision by the 9th Circuit as “inexplicable.”

The U.S. Supreme Court held that appellate courts should give great deference to the trial court’s determination regarding the proffered race-neutral explanations, and the trial court should be sustained unless it is clearly erroneous,  citing Snyder v. Louisiana, 552 U.S. 472 (2008).

· - Cartwright v. State, 950 N.E.2d 807 (Ind. App. 2011), transfer granted 09/13/11.  The defendant was charged with 4 felonies including attempted murder arising out of a gunfight at an American Legion in Evansville.  During jury selection on 03/03/10, the State used a peremptory challenge to strike the only black juror.  A Batson objection was raised by the defendant.
  
The prosecutor offered the following race-neutral explanation: 1. the juror has health issues; 2. trouble listening; 3. does not want to serve; and, 4. has a family member with numerous convictions.  The trial court overruled to objection.
The Court of Appeals, in a 2-1 decision, finding the record superficial, determined that striking the only black juror was pretextual, the result of purposeful discrimination, reversed the conviction and remanded for a new trial.

Fortunately, the Indiana Supreme Court granted transfer and should reverse this decision.

· United States of America v. Rutledge, No. 10-2734, 7th Circuit, U.S. Court of Appeals. (decided - 08/08/11).  Prosecutor strikes peremptorily two black jurors.  Prosecutor is female and African-American.  Defense objects on Batson grounds.
Prosecutor offers the following race-neutral explanations:  1. Juror Mr. Powell had expressed concern as to whether if he were the only African-American juror whether the other jurors would overrule his views if he took the defendant’s position on something.  The prosecutor stated that Powell’s credibility was at issue and his answer indicated a bias in favor of the defendant; 2.  The prosecutor argued that Juror Ms. Martin appeared agitated and frustrated during voir dire (body language).
The trial court denied the objection and excused both jurors without making any findings.

The 7th Circuit remanded the case back to the trial court to make findings and explain why the prosecutor’s explanation was credible.  The 7th Circuit made it clear that if the trial court cannot make such findings then it should vacate the conviction.   
Practice Point.  Make a record to support your explanation.  Make sure to record the juror’s answers so you can repeat them on the record when an explanation is required.  Effective voir dire is the key to making a record. Before the trial, use your trial brief to educate the trial court regarding juror body language and demeanor.  If a jury consultant is used, then call the consultant in response to a Batson objection to explain why body language was a proper factor in your decision to strike a juror peremptorily. Competent trial lawyers take responsibility for producing a good record. 
· Dye v. State, No. 20A04-1011-CR-728, (Ind. App. 11/10/11).  Elkhart County.  On 10/06/10, during voir dire, the State peremptorily struck juror Ms. Campbell.  Ms. Campbell was the only African-American juror.  Dye made a Batson challenge to the strike.  The prosecutor responded that: the juror was preempted because she had reported that her husband had been convicted of a crime; and as a consequence, Ms. Campbell might be unduly sympathetic to the defendant and his claim that he had changed.  The trial court found this to be race-neutral and denied the defendant’s challenge.  The Court of Appeals sustained the conviction finding that the trial court did not err.  

Dye and Cartwright cannot be reconciled and that is why the Supreme Court should overrule Cartwright on transfer.
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Numerals indicate the degree of kindred to the propositus or decedent.
Full cousins are indicated in red. Cousins below full cousins are “in
the descendancy’, all above are “in the ascendancy”. Consult an Attorney
regarding rights of persons of cach degree of kindred in the various

Jjurisdictions.
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