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Presentation Notes
Darren Vann – suspect in ??? Murders – phrases and words like “Serial Killer” and “Evil”Richmond Hill Explosion – major publicity when it happened, and then even more once charges were filed and information came out.







“O.J. Simpson…Rubin “Hurricane” Carter…Roger Keith 
Coleman…Duke Lacrosse Players…Michael Brown…

These are just a few examples of  the media’s use of  the 
criminal justice system as a platform for its never-ending 
need for more Web page clicks.”

William J. Fitzpatrick, NDAA President
The Prosecutor, Vol. 49, Number 2, April/May/June 2015



Outline of  Discussion

1. Change of  Venue
Statute and Criminal Rule
Case Law

2. Name that Judge

3. Change of  Judge
Statute and Rules



Indiana Constitution, Article 1 § 13:

“In all criminal prosecutions, the accused shall have the right to a 
public trial, by an impartial jury, in the county in which the offense 
shall have been committed…”



Venue – I.C. 35-32-2-1

(a)  Criminal actions shall be tried in the county where the offense 
was committed, except as otherwise provided by law.



Criminal Rule 12 Requirements:

A Motion for Change of  Venue shall:
1. Be verified or accompanied by an affidavit signed by 

the criminal defendant or the prosecuting attorney 
2. Setting forth facts in support of  the constitutional or 

statutory basis or bases for the change
3. Be filed within thirty (30) days of  the initial hearing.
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There are statutory provisions for Change of Venue that conflict with the Rules of Criminal Procedure.  Case law is clear that the Rules of Criminal Procedure trump the statutes on any conflicts.  So I will focus on Criminal Rule 12.



Criminal Rule 12 Requirements:

Subsequently discovered grounds.  Application shall…
1. Be verified
2. Specifically allege when the cause was first 

discovered
3. How the cause was first discovered
4. Facts showing the cause
5. And why such cause could not have been discovered 

before by the exercise of  due diligence.



Counter Affidavits:

1. Any opposing party
2. Shall have the right to file opposing affidavits
3. Within ten (10) days





Hearing on the Motion

• “[A]nd after a hearing on the motion…”
Criminal Rule 12

• “A facially sufficient and timely motion for change of  venue 
requires a hearing on the motion; it may not be summarily 
denied.” 

Davidson v. State, 580 N.E.2d 238, 243-44 (Ind. 1991).



Burden of  Proof

• “In order to obtain a change of  venue, it is incumbent upon 
a defendant to produce evidence of  community bias or 
prejudice sufficient to convince the trial court that he [the 
defendant] could not obtain a fair trial in that county.”

Blacknell v. State, 502 N.E.2d 899, 904 (Ind. 1987).

• “A defendant must prove that the jurors are unable to 
disregard preconceived notions of  guilt and render a 
verdict based on the evidence.” 

Specht v. State, 734 N.E.2d 239, 241 (Ind. 2000).



Burden of  Proof

• “It is not a prerequisite to a fair trial that the jurors be 
totally ignorant of  the facts involved. The standard to be 
applied is whether or not ‘the juror can lay aside his 
impression or opinion and render a verdict based on 
evidence presented in court.’” 

Williams v. State, 386 N.E.2d 670, 672 (Ind. 1979)

(quoting Irvin v. Dowd, 366 U.S. 717, 723 (1961)).



Burden of  Proof

• “In order to prove error in the denial of  a motion for 
change of  venue from the county, the defendant must 
show that he exhausted his peremptory challenges in an 
effort to secure juror impartiality.”

Neal v. State, 506 N.E.2d 1116, 1123 (Ind. Ct. App. 1987)

citing Bixler v. State, 471 N.E.2d 1093, 1100 (Ind. 1984).



Juror Impartiality

• Prejudicial publicity requiring a change of  venue is “that 
which contains inflammatory material which would not be 
admissible at trial or contain misstatements or distortions 
of  the evidence given at trial.” 

Evans, 563 N.E.2d 1251 (Ind. 1990).





Considerations by the Court

• “[T]he trial court has the duty to balance the rights of  the 
news media, the defendant, and the citizens as it 
determines the right to change of  venue.” 

Mendez v. State, 370 N.E.2d 323, 325 (1977) 
citing Brown v. State, 247 N.E.2d 76 (1969) .
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Mendez is a heroine dealing case – CI purchased 2.06 grams – 2 newspaper stories called the defendant “a clear danger to the welfare of the community”



Options available to the Court

• Grant (then what?)

• Take Under Advisement (then what?)

• Deny (reviewed for abuse of  discretion)



What happens if  Granted

• Within three (3) days, parties can agree in open court to 
the new county, the court shall transfer such action to the 
county.

• Within two (2) days after that, the Court shall submit a 
written list of  all adjoining counties and set a time table

• The moving party strikes first – failure to strike and the 
court resumes general jurisdiction

• If  the non-moving party fails to strike, the Clerk shall strike 
off  names for the party.



Taken Under Advisement?
• Prior to trial, defendant filed a verified motion for change 

of  venue from Posey County based on the publicity which 
had been accorded the jailbreak by local news media. The 
trial court deferred ruling on the motion until the jury had 
been selected. After voir dire and selection of  the jury, the 
court held a hearing on the motion, wherein defendant 
presented various clippings from the local newspaper in 
which defendant's escape and subsequent apprehension 
had been reported. The court then denied the motion.

Taken Under Advisement?
• Prior to trial, defendant filed a verified motion for change 

of  venue from Posey County based on the publicity which 
had been accorded the jailbreak by local news media. The 
trial court deferred ruling on the motion until the jury had 
been selected. After voir dire and selection of  the jury, the 
court held a hearing on the motion, wherein defendant 
presented various clippings from the local newspaper in 
which defendant's escape and subsequent apprehension 
had been reported. The court then denied the motion.

Taken Under Advisement?
• Prior to trial, defendant filed a verified motion for change 

of  venue from Posey County based on the publicity which 
had been accorded the jailbreak by local news media. The 
trial court deferred ruling on the motion until the jury had 
been selected. After voir dire and selection of  the jury, the 
court held a hearing on the motion, wherein defendant 
presented various clippings from the local newspaper in 
which defendant's escape and subsequent apprehension 
had been reported. The court then denied the motion.

Underhill v. State, 428 N.E.2d 759, 762-3 (Ind. 1981)
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Pretrial Publicity
Slone v. State, 496 N.E.2d 401 (Ind. 1986)

• “It is not the amount of  pretrial publicity that is important, 
but rather, a consideration of  that which contains 
inflammatory material or misstatements or distortions of  
the evidence which could not be admissible at the trial.” 

• “The question is not whether potential jurors had heard of  
the crime or Appellant's identification with it, but whether 
those potential jurors had a preconceived notion of  a 
defendant's guilt and whether they were able to set aside 
that notion and render a verdict based upon the evidence.”

Presenter
Presentation Notes
Defendant and two others planned to break into a home and steal a television set. During the commission of the robbery, the homeowner was stabbed 21 times and killed.  After removing the TV, appellant and one other returned to clean up the scene and dispose of evidence. After cleaning the apartment, the three of them then went to a local laundromat, washed their clothes and then had breakfast at a restaurant in Garrett at about 6:00 a.m. Defendant was charged with and convicted of murder.



Pretrial Publicity
Slone v. State, 496 N.E.2d 401 (Ind. 1986)

• “It is insufficient to establish local prejudice warranting a 
change of  venue unless there is a demonstration that 
jurors were unable to deliberate fairly.”

• See also I.C. 35-37-1-5
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If a person called as a juror states that the person has formed or expressed an opinion as to the guilt or innocence of the defendant, the court or the parties shall proceed to examine the juror on oath as to the grounds of the juror’s opinion. If the juror’s opinion appears to have been founded upon reading newspaper statements, communications, comments, reports, rumors, or hearsay, and if:(1)  The juror’s opinion appears not to have been founded upon:(A)  Conversation with a witness of the transaction;(B)  Reading reports of a witness’ testimony; or(C)  Hearing a witness testify;(2)  The juror states on oath that the juror feels able, notwithstanding the juror’s opinion, to render an impartial verdict upon the law and evidence; and(3)  The court is satisfied that the juror will render an impartial verdict;the court may admit the juror as competent to serve in the case.



Pretrial Publicity
Slone v. State, 496 N.E.2d 401 (Ind. 1986)

• The Court reviewed over 30 newspaper articles

• “nothing more than factual accounts of  the incident and 
the progress of  the trials of  the three defendants.”



Pretrial Publicity
Slone v. State, 496 N.E.2d 401 (Ind. 1986)

• Appellant also called several citizens from the community. 
Some interviewed had definite opinions as to the guilt or 
innocence, and some of  them felt Appellant could not get a 
fair trial in DeKalb County.”

• A police officer attempted to influence a potential juror.

• A person hollered “Hang him.” at a prospective juror.
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At end of slide – What do you think the Court did here?  Show of hands – how many think Change of Venue should have been granted?  How many think the Court said denying the change of venue was ok?



Pretrial Publicity
Slone v. State, 496 N.E.2d 401 (Ind. 1986)

• “We see no abuse of  discretion in the trial court's denial of  
the motion for change of  venue here in view of  the 
evidence before the trial court.”

Presenter
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But the other 2 co-defendants were granted a change of venue after Slone’s trial.  One because he was to be the 3rd defendant tried.  The other because it was a death penalty case and because of the “publicity attendant on the conduct of [Slone’s] trial.”



Pretrial Publicity
Bauer v. State, 456 N.E.2d 414 (Ind. 1983)

• “Silver Compact Car Rapist” was included in more than 50 
stories prior to arrest.

• In excess of  180 stories post arrest.

• One mistrial granted when State used “Silver Compact Car 
Rapist” during voir dire.

• Two month postponement of  2nd trial ordered by Court 
when it was unable to select a fair and impartial jury.
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Again – show of hands… How many think a change of venue should be granted with this pretrial publicity?  How many think it should be denied?  Ft. Wayne area – Allen County.



Pretrial Publicity
Bauer v. State, 456 N.E.2d 414 (Ind. 1983)

• “Appellant offers no evidence of  bias or prejudice except 
photostatic copies of  some of  the articles. He argues a 
presumption of  prejudice, based upon the use of  the name 
‘silver compact car rapist,’ over an eighteen month 
period.”

• “We still hold actual proof  of  community bias or prejudice 
is required. Mere knowledge of  the crime does not 
necessarily produce veniremen who cannot fairly judge 
the appellant, based upon the evidence adduced at trial.” 



Speedy Trial Request
State v. Jackson, 857 N.E.2d 378 (Ind. Ct. App. 2006)

• April 18, 2005 – Motion for Change of  Venue (Def. #1)

• April 27, 2005 – Motions for Change of  Venue and Speedy 
Trial (Def. #2)

• April 27, 2005 – Motion for Speedy Trial (Def. #1)

• May 2, 2005 – State files Motion for Joinder

• May 5, 2005 – Hearing on Change of  Venue and Joinder

• July 25, 2005 – Court granted both

• October 13, 2005 – Order venuing case to new county



Speedy Trial Request
State v. Jackson, 857 N.E.2d 378 (Ind. Ct. App. 2006)

• October 20, 2005 – Clerk of  new County issues 
certification of  venue indicating transcript of  the case was 
received.

• Speedy trial period begins to run anew once the new Court 
“receives the transcript and original papers and assumes 
jurisdiction.”

• January 3, 2006, Misty and Charles filed motions for 
discharge and dismissal pursuant to Criminal Rule 4(C).

Presenter
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70 day period expired on December 29th.In a footnote – “We remind the State that ‘[i]t is the duty of an attorney to keep apprised of the status of pending matters before the court.’”



You might need a Change of  Venue if…
Ward v. State, 810 N.E.2d 1042 (Ind. 2004)

• Over 80% of  your panel has knowledge of  the case.

• Over 65% of  your panel indicate they have formed a belief  
as to guilt or innocence.

• Nearly 40% of  your panel is struck for cause.

• All but one of  your jurors have seen, heard or read about 
the case.

• All of  your jurors are among those that formed a belief.

• One of  your jurors indicates being unsure if  she can return 
a verdict based solely on the evidence presented at trial.
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Ward v. State – Death Penalty case involving a small town in a small county (pop. 20,000) where a 15 year old girl was raped and murdered.  Gruesome murder details came out in the media coverageKnowledge - "unless you live under a rock you have heard a lot" about this case.” and "what did you discuss and with whom?" another prospective juror said, "'with whom?' [E]veryone was talking about it - you couldn't go anywhere!" Belief as to guilt - ranged from "I think that he probably did it," id. at 2891, to "hang him instantly, and he should have been shot on the spot at the scene of the crime.“"Tie him up with rawhide in the desert and let him die slow and painful.“"They should hang him up and start pulling off body parts.“"They need to cut off his **** and stick it up his *** and gut him like he did her.“"Should be made to suffer, hang him, shoot him, electric chair, gas chamber."Belief of Jurors - "This man was inside their house. Her sister saw him and called 911. I would listen with an opened [sic] mind, but I feel the evidence will be there and he will be convicted."



Name That Judge…



Change of  Judge

• Criminal Rule 12(b) – Change of  judge – Felony and 
Misdemeanor cases.

• Criminal Rule 13 – Procedures to follow in selection of  
special judge

Presenter
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Just as with Change of Venue, there are Statutory provisions that conflict with the Rules of Criminal Procedure.  The rules take precedence whenever there is a conflict between the two.Indiana Code § 35-36-5-1 allows to defendant and the state one automatic change of judge. However, since this conflicts with Rule Crim. R. 12, the criminal rule prevails. There is no right to an automatic change.



Code of  Judicial Conduct, Rule Canon 2.11

• (A) A Judge shall disqualify himself  or herself  in a 
proceeding in which the judge’s impartiality might 
reasonably be questioned.

• No motion is required by a party.

• In other cases, a judge has the discretionary power to 
disqualify himself  or herself  sua sponte whenever any 
semblance of  judicial bias or impropriety comes to the 
judge’s attention.  

See Calvert v. State, 498 N.E.2d 105 (Ind. Ct. App. 1986).
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Rule Canon 2.11 - (1)  The judge has a personal bias or prejudice concerning a party or a party's lawyer, or personal knowledge* of facts that are in dispute in the proceeding.(2)  (CLOSE RELATIONSHIP TO JUDGE, SPOUSE OR DOMESTIC PARTNER) The judge knows* that the judge, the judge's spouse or domestic partner,* or a person within the third degree of relationship* to either of them, or the spouse or domestic partner of such a person is:(a)  a party to the proceeding, or an officer, director, general partner, managing member, or trustee of a party;(b)  acting as a lawyer in the proceeding;(c)  a person who has more than a de minimis* interest that could be substantially affected by the proceeding; or(d)  likely to be a material witness in the proceeding.(3)  The judge knows that he or she, individually or as a fiduciary,* or the judge's spouse, domestic partner, parent, or child, or any other member of the judge's family residing in the judge's household,* has an economic interest* in the subject matter in controversy or in a party to the proceeding that could be substantially affected by the proceeding.(4)  [Reserved](5)  The judge, while a judge or a judicial candidate,* has made a public statement, other than in a court proceeding, judicial decision, or opinion, that commits or appears to commit the judge to reach a particular result or rule in a particular way in the proceeding or controversy.(6)  The judge:(a)  served as a lawyer in the matter in controversy, or was associated with a lawyer who participated substantially as a lawyer in the matter during such association;(b)  served in governmental employment, and in such capacity participated personally and substantially as a lawyer or public official concerning the proceeding, or has publicly expressed in such capacity an opinion concerning the merits of the particular matter in controversy;(c)  was a material witness concerning the matter; or(d)  previously presided as a judge over the matter in another court.



A Request for Change of  Judge:

A Motion for Change of  Judge requires:
1. Be made by an affidavit indicating the judge has a 

personal bias or prejudice.
2. Setting forth facts in support of  the reasons for the 

belief.
3. The attorney of  record must certify a good faith belief  

that the facts in the affidavit are true.
4. Be filed within thirty (30) days of  the initial hearing OR
5. Can be filed for late discovered reasons.
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5. In which case the application must specifically allege 1) when the cause was first discovered, 2) how it was discovered, 3) the factsshowing the cause for the change of judge, and 4) why such cause could not have been discovered earlier by the exercise of due diligence.



Answers to Name That Judge…



Robert Roberts
Chief  Deputy Prosecutor

Vigo County, Indiana

Email: Rob.Roberts@vigocounty.in.gov
Phone: 812-462-3305 Ext. 7514

Address:
Vigo County Prosecutor’s Office

33 South Third Street
Courthouse, 4th Floor
Terre Haute, IN 47807
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