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Copyrighted Materials Fair Use Notification

This document may contain copyrighted material whose use has 
not been specifically authorized by the copyright owner. The 
Presenter is making this presentation available for the purposes 
of educating and training the practitioners to which this 
presentation is directed. We believe that this constitutes a 'fair 
use' of the copyrighted material as provided for in section 107 of 
the U.S. Copyright Law. If you wish to use this copyrighted 
material for purposes of your own that go beyond 'fair use,' you 
must obtain permission from the copyright owner.



NOT AVAILABLE IN 
STORES

GET IT NOW
ONLY FROM

YOUR 
IPAC

PHARMACY!!

Trial Rule
60BHeartburn Relief

For Relief 
from Painful 
Court Orders

Caused By Child 
Support Cases



Trial Rule 60(A)

•Court can correct at any 
time

•On the Court’s Initiative
•Or upon Motion of a Party

Clerical 
Mistakes



Trial Rule 60(A)

•Mistake not the result 
of judicial function
•Not a Mistake of 
Substance

Clerical 
Mistakes

Presenter
Presentation Notes
Dates - Motion for new trial was overruled on October 14, instead of on October 4 as shown by the record, American States Ins. Co. v. State ex rel. Jennings, 258 Ind. 637, 31 Ind. Dec. 230, 283 N.E.2d 529 (1972).Dollar Amounts - Therefore, the terms of the decree are ambiguous without the inference that the parties inadvertently failed to change the amounts owed by Martha in paragraph G. Such an oversight may be corrected by the trial court pursuant to T.R. 60(A). 	Thomas v. Thomas, 674 N.E.2d 23, 1996 Ind. App. LEXIS 1684 (Ind. Ct. App. 1996)



Trial Rule 60(B)

•Most Likely Provisions
•Rules that go with it
•Example Scenarios

The Child 
Support 
Practical 

Approach

Presenter
Presentation Notes
Full Rule is on the Flash Drive.  We will concentrate on the most likely provisions that you will run into. 



Some General Rules

Not a substitute for direct 
appleal

Denial of a TR60(B) 
Motion is final judgment 

and appealable



Some General Rules

Burden of Proof is on 
the person moving 

for relief

Focus: Circumstances 
that could not have 

been discovered



Trial Rule 60(B)

(B) Mistake--Excusable neglect--Newly 
discovered evidence--Fraud, etc. On motion 
and upon such terms as are just the court may 
relieve a party or his legal representative from 
a judgment, including a judgment by default, 
for the following reasons:



Rule 60 (B)(1)

Mistake Surprise Excusable 
Neglect



Rule 60 (B)(1)

• Not more than 1 year after judgment
• Must allege a meritorious claim or 

defense
• Court has broad discretion
• Finding turns on particular facts of each 

case
• Burden is on the moving party

Mistake, 
Surprise 

or 
Excusable 
Neglect

Presenter
Presentation Notes
Two most important rules are the first two:Not more than one yearMeritorious Claim or Defense



Meritorious Defense

Must show that if the case were tried on the merits, a 
different result would be reached.

Must show enough admissible evidence to make a prima 
facie showing 

An allegation that but for the excusable neglect the 
action would have been defended is insufficient

Presenter
Presentation Notes
The Meritorious Defense is kind of the heart of the matter for 4 of the areas.  This is what they almost always forget…and what you must remember if you file a TR 60 B motion based on Mistake, Surprise or Excusable Neglect.



Rule 60 (B)(2)

Any Ground for Motion To Correct 
Error
• Newly Discovered Evidence
• Could not have been discovered
• By due diligence
• In time to move for Motion to Correct 

Errors



Rule 60 (B)(2)

•Not more than 1 year 
after judgment

•Must allege a meritorious 
claim or defense

Any 
Ground for 
Motion to 

Correct 
Error

Presenter
Presentation Notes
Two most important rules are the first two:Not more than one yearMeritorious Claim or Defense



Comparison

Rule 60 
(B)(2)

Motion for 
Relief from 
Judgment

Basis: Newly 
Discovered 
Evidence

Rule 59
Motion to 

Correct 
Errors

Basis – Newly 
Discovered 
Evidence

Time to 
File

TR 59 – 30 
days

TR 60(B)(2) –
1 year



Rule 60 (B)(2)

•Must be Material
•Not merely Cumulative
•Would have altered the 

result

Evidence



Rule 60 (B)(2)

•Must have been in 
existence at time of 
contested decision

Evidence

Presenter
Presentation Notes
In other words, the evidence is not “New Evidence”, but Old Evidence that was just found!



Rule 60 (B)(2)

•More than bare assertion
•Set out facts showing due 

diligence
•Methods of discovery 

reasonably available

Due 
Diligence



Rule 60 (B)(3)

Fraud Misrepresentation Misconduct



Rule 60 (B)(3)

•Not more than 1 year 
after judgment

•Must allege a meritorious 
claim or defense

Fraud, 
Misrepresentation 

or other 
Misconduct

Presenter
Presentation Notes
Two most important rules:Not more than one yearMeritorious Claim or Defense



Rule 60 (B)(3)

For a moment, lets step out of the rule…AND INTO REALITY!!!!



Rule 60 (B)(3)

•Remember – Issue of Equity
•Fraud on Court – practically 

no time limit regardless of 
rule.

One Year 
Time limit 
in Fraud 

Cases

Presenter
Presentation Notes
Baker v. Baker, 2016 Ind. App. LEXIS 100 (2016) – Court can construe filed under TR(B)(3) or filed under Independent Action or Court may even invoke its “inherent power to set aside a judgment if procured by fraud on the Court.  There is no time limit for a Fraud on the Court proceeding.



Rule 60 (B)(3)

• Material Representation of Fact
• That the representation is false
• Made with knowledge or reckless 

ignorance of falsity
• Caused detrimental reliance by 

another

Fraud

Presenter
Presentation Notes
Thayer v. Gohil, 740 N.E.2d 1266, 1270 (Ind. Ct. App. 2001)



Rule 60 (B)(3)

•Same as Fraud
•Used interchangeably

Misrepresentation

Presenter
Presentation Notes
Thayer v. Gohil, 740 N.E.2d 1266, 1270 (Ind. Ct. App. 2001)



Rule 60 (B)(3)

•Can be base on violation 
of Code of Professional 
Responsibility

•Can be based on 
accidental behavior

Misconduct

Presenter
Presentation Notes
For instance – accidental violation of discovery rules.  See OUTBACK STEAKHOUSE OF FLORIDA, INC., TONCREDI, INC., AND JOHN BROZ, D/B/A OUTBACK STEAKHOUSE OF MUNCIE, Appellants (Defendants below), v. DAVID D. MARKLEY AND LISA K. MARKLEY, Appellees (Plaintiffs below). See also Nature's Link v. Przybla 885 N.E.2d 709; 2008 Ind. App. (Discovery violation as misconduct)



Rule 60 (B)(3)

•Must still show that 
Misconduct (like fraud or 
misrepresentation) 
substantially inhibited the 
party from fully and fairly 
preparing the case

Misconduct

Presenter
Presentation Notes
Nansamba v. N. Shore Med. Ctr., Inc., 727 F.3d 33, 41 (1st Cir. 2013) ("[T]he plaintiff has made no showing that any misconduct of the defendants' counsel inhibited her from fully and fairly preparing her case. It is transparently clear that, regardless of what defense counsel may or may not have done, the plaintiff has at her fingertips the records that would have laid bare what she now asserts to be the true facts. [] [H]er pursuit of the truth was not hampered by anything except her own reluctance to undertake an assiduous investigation.").



Rule 60 (B)(6)

Judgment is Void



Rule 60 (B)(6)

•Filed within 
Reasonable Time
•Does NOT need 
meritorious defense

Judgment
is 

Void



Rule 60 (B)(6)

What is Reasonable Time?



Rule 60 (B)(6)

After viewing the Rule and analyzing 
the case law….

I Have No Idea!!!

Presenter
Presentation Notes
After viewing the Rule and analyzing the case law….



Rule 60 (B)(6)

9 Days 4 
Months

13 
Months

More 
than a 
year

11 
years

No 
time 
limit

Presenter
Presentation Notes
9 Days - Kessen v. Graft, 694 N.E.2d 317 (Ind. App. 1998)4 Months - G.B. v. State, 715 N.E.2d 951 (Ind. App. 1999)13 Months - Citimortgage, Inc. v. Barabas, 975 N.E.2d 805 (Ind. 2012)More than a Year - Standard Lumber Co. v. Josevski, 706 N.E.2d 1092 (Ind. App. 1999)11 years - Fairrow v. Fairrow, 559 N.E.2d 597 (Ind. 1990)No Time Limit - Stidham v. Whelchel, 698 N.E.2d 1152 (Ind. 1998)



Rule 60 (B)(6)

Reasonable time under subdivision (B) 
varies with the circumstances of each case.

Presenter
Presentation Notes
Finally a case that gives the answer!Public Serv. Comm'n v. Schaller, 157 Ind. App. 125, 37 Ind. Dec. 640, 299 N.E.2d 625 (1973).



Presenter
Presentation Notes
For a RULES GUY like me, that is like being in Alice In Wonderland



Rule 60 (B)(8)

Catch-all 
Rule

Any Reason 
Justifying Relief

Presenter
Presentation Notes
(8)    any reason justifying relief from the operation of the judgment, other than those reasons set forth in sub-paragraphs (1), (2), (3), and (4).



Rule 60 (B)(8)

•Filed within Reasonable Time
•Must allege a meritorious 

claim or defense
•Cannot be for Reasons listed 

in 1,2,3 and 4.

Any 
Reason 

Justifying 
Relief

Presenter
Presentation Notes
(8)    any reason justifying relief from the operation of the judgment, other than those reasons set forth in sub-paragraphs (1), (2), (3), and (4).



Rule 60 (B)(8)

Extraordinary Circumstances

Other than those in Preceding Subsections

Order has created an injustice

Presenter
Presentation Notes
Under subdivision (B)(8) of this rule, the party asking for relief from the judgment must show that its failure to act was not merely due to an omission involving mistake, surprise, or excusable neglect; rather, some extraordinary circumstances must be affirmatively demonstrated. Summit Account & Computer Serv. v. Hogge, 608 N.E.2d 1003 (Ind. App. 1993). Blichert v. Brososky, 436 N.E.2d 1165 (Ind. App. 1982); Chelovich v. Ruff & Silvian Agency, 551 N.E.2d 890 (Ind. App. 1990).Where the allegations for relief state grounds that fit within one of the reasons to which the one-year time limitation applies, the grounds do not fit under the "catch-all" provision of subdivision (B)(8). Panos v. Perchez, 546 N.E.2d 1253 (Ind. App. 1989).



Rule 60 (B)(8)

How to deal with (B) (8)

No 
Meritorious 

Defense

Circumstances 
fall within 
Rules 1-7

Filer - No 
Clean Hands 

Responder is 
an Innocent 

Party



Just One More Provision!

Trial Rule 60B 
as an 

Independent 
Action



Independent Action for Relief

This rule does not limit the power of a court 

to entertain an independent action

to relieve a party from a judgment, order or proceeding 
or for fraud upon the court.

Presenter
Presentation Notes
actions brought under 60(B)(8) must be filed in the court which issued the judgment or order. a court that issues a dissolution decree retains exclusive and continuing responsibility for any future modifications and related matters concerning the care, custody, control, and support of any minor children.State v. Gaw, 2015 Ind App Lexis 745



Independent Action for Relief

This rule does not limit the power of a court 

to entertain an independent action

to relieve a party from a judgment, order or proceeding 
or for fraud upon the court.

Presenter
Presentation Notes
actions brought under 60(B)(8) must be filed in the court which issued the judgment or order. a court that issues a dissolution decree retains exclusive and continuing responsibility for any future modifications and related matters concerning the care, custody, control, and support of any minor children.State v. Gaw, 2015 Ind App Lexis 745



State v. Gaw, 2015 Ind. App. LEXIS 
745 (Ind. Ct. App. Dec. 10, 2015)

Presenter
Presentation Notes
State v. Gaw, 2015 Ind. App. LEXIS 745 (Ind. Ct. App. Dec. 10, 2015)Anthony Gaw was incarcerated on an Arson Charge from 1998 through 2009.  In 2001, he filed a Motion to Modify asking that his support be abated, which was denied (this was before Lambert).  State got involved in the case in 2008.After his release from prison in 2009, he failed to pay his support and the Madison County Prosecutor filed criminal Nonsupport charges in 2013.   In December of 2013, Gaw filed a TR60(B)(8) in the divorce cause, which he withdrew at an attorney conference and indicated he would file an independent action.In 2014, Gaw filed another Motion to Set Aside Judgment under TR60(B)(8) as an independent action in a separate court and based it on various allegations, including Lambert and Becker cases.   The new Court granted that TR60(B)(8) Motion and set aside the order denying the Motion to abate in 2001, went ahead and abated support from April 2001 through May, 2009 and then entered a new calculation of support based upon that abated amount.  State appealed.  



State v. Gaw, 2015 Ind. App. LEXIS

Actions brought under 60(B)(8) must be 
filed in the court which issued the 

judgment or order

A court that issues a dissolution decree 
retains exclusive and continuing 

responsibility for any future 
modifications and related matters

Presenter
Presentation Notes
State v. Gaw, 2015 Ind. App. LEXIS 745 (Ind. Ct. App. Dec. 10, 2015)Anthony Gaw was incarcerated on an Arson Charge from 1998 through 2009.  In 2001, he filed a Motion to Modify asking that his support be abated, which was denied (this was before Lambert).  State got involved in the case in 2008.After his release from prison in 2009, he failed to pay his support and the Madison County Prosecutor filed criminal Nonsupport charges in 2013.   In December of 2013, Gaw filed a TR60(B)(8) in the divorce cause, which he withdrew at an attorney conference and indicated he would file an independent action.In 2014, Gaw filed another Motion to Set Aside Judgment under TR60(B)(8) as an independent action in a separate court and based it on various allegations, including Lambert and Becker cases.   The new Court granted that TR60(B)(8) Motion and set aside the order denying the Motion to abate in 2001, went ahead and abated support from April 2001 through May, 2009 and then entered a new calculation of support based upon that abated amount.  State appealed.  



Rule 60(B) Relief from Judgment 
or Order



Rule 60(B) Relief from Judgment 
or Order



Thanks IPAC 
Pharmacy!  

I feel much better 
now!



THANKS FOR COMING!

•William Welch
• Staff Attorney
• Indiana Prosecuting Attorneys Council
• 302 W Washington St, Rm E-205
• Indianapolis, IN  46204
• Tx: 317/232-1836
• Email: wwelch@ipac.in.gov

Questions?
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