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Declaring Bankruptcy

Presenter
Presentation Notes
Early History of Bankruptcy: Early on American bankruptcy proceedings were simple extensions of archaic English practices of debtor’s prisons and involuntary servitude. Changes to barbaric English practices came only incrementally. In 1730's, an early bankruptcy act spurred creation of assignee elected by creditors & is responsible for distribution of debtor’s estate– forerunner of modern trustee. Eighteenth century acts granted debtor’s release from jail if (s)he owed debts of < 100 pounds, but debtor had to relinquish his/her estate & take debtor’s oath. In American colonies, slavery & indenture practices for poor immigrants only fueled English practices. See Countryman, A History of American Bankruptcy Law, 81 Com.L.J. 226, 228 (1976). However, many states in the 1830's gradually established constitutional provisions that proscribed imprisonment for debt. 

American Bankruptcy Act of 1841: Promoted voluntary proceedings for both merchants and non-merchants whose debts totaled < $2000. With exception of fraud cases, it ceased extended incarceration for bankruptcy. Bankruptcy assignees were authorized to reclaim property that had been fraudulently conveyed. It extended more exemptions to debtors, like furniture & clothes, and granted discharge unless majority of creditors filed written objections. Act was repealed after one year, due to incredible number of discharges granted.

Bankruptcy Act of 1867: Allowed voluntary & involuntary procedures for merchants, individuals, and corporate debtors. Assignees monitored fraudulent conveyances & preferences. Debtor was allowed to exempt more of his personal goods from creditor’s payments. If debtor had perpetrated any illegal, dishonest, or unpleasant act, consent of majority of creditors could deny discharge. Creditor opposition & red tape issues led to repeal of act in 1878. 

Bankruptcy Act of 1898: No creditor consent required for discharge, state law exemptions, introduced bankruptcy referees, and bankruptcies were no longer in Board of Trade control. 

Bankruptcy Reform Act of 1978: First major revision of Bankruptcy Act of 1898, many of modern portions of Code found in this act. Many of the of the bankruptcy rules prior to 1978 found their way into the Bankruptcy Code, including the idea of the Automatic Stay 

1984 Amendment to Bankruptcy Reform Act of 1978: Resolved the uncertainty regarding bankruptcy judges’ status that had followed the decision in Northern Pipeline Construction Co. v. Marathon Pipeline Co.,458 U.S. 50 (1982). Northern Pipeline held that judges serving under less than lifetime appointment could not have the type of jurisdiction that was intended by 1978 Code. 

Bankruptcy Rules: Bankruptcy Rules existing prior to the Bankruptcy Reform Act of 1978 contained many substantive provisions, many of which have been integrated into the Code. 

The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 On April 20, 2005, President George W. Bush signed the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005, Pub. L. No. 109-8, 119 Stat. 23 (“BAPCPA”). The majority of the changes became effective October 20, 2005. BAPCPA created number of changes in Bankruptcy Code impacting Title IV-D agencies 



Some Brief Notes on Chapter 7
 Do:

 Collect current and arrears by IWO & Tax Intercept
 Seek to suspend professional and driving licenses

 Do Not: 
 Contact NCP about payment on arrears
 Release property liens that were filed pre-petition
 File a Show Cause motion
 File a Proof of Claim in No Asset case
 Reinstate a license if NCP not paying
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Voluntary Chapter 7 Case : The type of bankruptcy most often encountered by IV-D agencies is the Chapter 7 or liquidation bankruptcy. According to Michigan IV-D Action Transmittal 2008-014, 21 eighty percent of individual bankruptcy petitioners file Chapter 7.

Domestic support obligations entitled for priority in a Chapter 7 case may be filed at any time before the trustee commences distribution of the bankruptcy estate. 11 U.S.C. 726(a).

Child Support Creditors Appear Without Charge - Child support creditors, or their agents, may appear and intervene in a bankruptcy case without charge if they file a form including a description of the child support debt and its status. §304(g).

In Chapter 7 cases there  is little confusion as to DSO creditor status. 

Exceptions to the automatic stay are effective to allow for continued collection prior to discharge of the debtor because the debtor’s wages are not property of the estate and not protected from withholding.

The non dischargeable nature of DSO’s allows continued collection post discharge.

While technical stay violations are possible, damages are  generally non existent because collection activity rarely impacts other creditors based upon  DSO’s first priority status.






Chapter 13 Starting Points

 Confirm Chapter and Court

 Is  There Pre-Petition Child Support Debt?

 Review NCP’s Payments 

 Review Filed Plan

 Touch Base with Debtor’s Attorney 
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The first question is whether you have an open case with the debtor in the role of NCP.

One sticky area of filing a claim is when the NCP has a very low balance, essentially a balance that would not trip most enforcement triggers.  Do you file a proof of claim, if so, why, and if not, why not?  Is there a threshold balance your office has as a policy for filing a claim? 

Touching base with the Debtor’s attorney accomplishes many things.  You can gauge current and future treatment of the DSO debt, whether the Debtor contest the arrearage, develop a working relationship, gather information and utilize the attorney’s expertise.



Reviewing The Chapter 13 Plan

 Review DSO Treatment 
 Creditors may contest interest rate
 form & time of payments

 Plan has three components
 Assets & liabilities
 Treatment of claims
 Optional matters
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Reviewing The Chapter 13 Plan 
Overview: Be sure to review the plan. In many plans, Domestic Support Obligations are not specifically set out on monthly payments. In theory, the NCP may have up to the end of the Plan to pay the debt in full. Therefore, it is possible for NCP not to make any payments on back child support for five years. Once Plan is confirmed, you are bound by the terms of Plan. 
 
	•CH. 13 should have regular earnings, likely more affluent, more possessions, creditors may be more active, may seek to have stay lifted. 
	•Creditors may challenge interest rate, form and time of payments under the plan. 

Petition/Filing: Schedule of creditors, assets & liabilities, current income and expenditures, executory contracts unexpired leases statement of debtor’s financial affairs. 

Overview of Plan and Prerequisites for Confirmation: Debtor’s proposal for resolution of Chapter 13 case. Plan may provide for payment of pre-petition DSOs by Debtor’s payments through Ch. 13 trustee

	•Plan Has Three Components: 
		•States income & assets used to fund plan, 
		•Proposes treatment to be given claims, 
		•Provides for Various Optional Matters. 

	•Optional Provisions Under Sect 1322(b): 
		•classification of unsecured claims, 
		•modification of claims, 
		•cure of default. Mandatory Provisions under Sect 1322(a) 

	•Three Rules For Confirmation: 
	•Must bind the debtor to pay future earnings to trustee sufficient to execute plan, 
	•Must provide for full payment of priority claims, 
	•If it classifies claims, must treat claims in same class equally. 




Chapter 13 Crossroads
 For the IV-D Agency:

 Whether to file a Proof of Claim 
 Whether to seek payments outside of Plan 
 Whether to object to confirmation of Plan
 Whether to seek relief from stay
 Whether to seek dismissal 

 For the NCP/Debtor:

 Whether to contest claim amounts
 Treatment of the DSO
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Modification of A Confirmed Plan: Sect 1329.  Request for post-confirmation modification of  plan occurs under circumstances where the income or expenses of debtor have changed materially & unexpectedly.  Can happen any time after plan has been confirmed.  Can result in larger or smaller payments to  particular class, longer or shorter payout period, change in the amount to be paid to creditor.

Seeking Modification of Plan Under Section 1329:  Child support creditor may seek to reduce time frame for debtor to make payments or seek to increase payments under plan.  Extend or reduce time for such payments or change amount to be distributed to creditor who has been otherwise paid.  Once payments have been completed plan has been completed, modification is not option.  Debtor & creditors bound by modified plan if creditor fails to object.  Proposed modified plan must meet confirmability requirements of S.1325 and contents requirements of S. 1322(a) and (b). One of confirmation requirements is that creditor will be paid at least as much as he would receive in Ch. 7 cases. S. 1325(a)(4) . Substantial change in Debtor’s Financial Status Merits Modification of a Confirmed Plan.  S. 1329(a) allows trustee to seek increase in payments to particular class, subject to same code requirements enforced when initial confirmation was at issue and is warranted by substantial change in debtors financial condition.  Burden of substantial change in debtor’s financial circumstances on movant.  

Objecting To Confirmation of Plan:  Two Basic Areas:  If debtor proposes less than full payment of assigned support debts, objection made that debtor not applying all of his disposable income to plan payments. If debtor proposes plan provisions not authorized by law.  Under 1325(b), debtor must prove that as of effective date of plan, value of property to be distributed under plan on account of such claim not less than amount of such claim or all debtor’s projected disposable income will be applied to payments of plan within plan commitment period.  Debtor has burden of proof once creditor has made prima facie objection.

Revocation of Confirmed Plan:  Sect 1330 after notice and hearing, within 180 days after entry of confirmation order and that confirmation was fraudulently procured.  Revocation is discretionary.  If revoked, court may allow debtor to modify plan, or court could convert or dismiss the CH. 13 under S 1307.

Negotiation with Debtor’s Attorney: Since entire arearage must be paid under plan terms, you may not need entire amount paid during five years of plan.  Can be win/win if the bankruptcy is not dismissed, you can keep lien and get payments.  Often debtors will make this deal.  

Impact on Child Support:  Don’t release property liens, don’t file new liens, don’t send demand letters, don’t negotiate DLS, Debtor’s wages are part of the bankruptcy estate. 



Seeking Relief From Automatic Stay
 Situations to Consider Seeking Relief

 Seeking to file Show Cause Motion for Non Payment
 Objection to Claim: Arrears Dispute
 UIFSA Registration for Enforcement 

 Alternative Arrangements
 Termination of Stay
 Annulment
 Modification
 Conditional Stay
 Consent
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Seeking Relief From Automatic Stay:  Creditor can request relief with motion for stay under Rule 4001.  Motion must be served on the debtor, debtor’s attorney, trustee and other interested parties. .   Acts Against Estate Property:  If there is a reasonable likelihood that party opposing relief from stay will prevail at the conclusion of final hearing, court will order stay continue in effect until such time.  Burden of Proof:  Is on the debtor.  Ex Parte Relief:  Last Resort, court will fully weigh efforts made to notify adverse party 362(f) Rule 4001(a)(2).  Grounds for Relief:  Sect 362(d) sets out 3 separate grounds for relief:  1. Relief From Stay For Cause:  Court will grant if there is a lack of adequate protection of his interest in the property.  2. Relief From Stay of Acts Against Property on Grounds that Debtor Has No Equity in Property and Property is Not Necessary to an Effective Reorganization of Estate.  Applies only to acts against property and cannot be used to obtain relief from stay of acts against debtor.  3. Single Asset Real Estate Cases. Sect 362(d)(3) protects in market slumps when debtor sought bankruptcy to discharge case’s only asset– creditor’s property.  

Alternative Arrangements:  1. Termination of Stay  2.  Annulment:  extraordinary remedy terminates stay retroactively.  Case by case basis, whether creditor had actual or constructive knowledge of debtor’s bankruptcy filing, whether debtor acted in bad faith, whether there was equity in property of estate, whether property was necessary for an effective reorganization, whether stay of relief, if timely, would have been granted prior to violation, whether failure to grant retroactive stay relief would cause unnecessary expense to creditor, whether creditor detrimentally changed its position on basis of action taken 362(d).  Annulment generally granted in unique or compelling circumstances.  In re Oncale.  Modification:  Court decides to grant some activity but not permit claimant full rights to proceed with enforcement of claim.  For example, court may modify stay by authorizing claimant to pursue litigation to point of judgment, but not advance with enforcement of judgment.  Conditions Imposed Upon Stay:  If court conditions stay in effect subject to debtor o trustee fulfilling some conditions.  If claim is based on grounds that claimant’s interest in property declining, court may let stay continue in effect on condition that trustee attempts to stop deterioration or to compensate for it.  Decision to grant or deny relief from stay is final appealable order.  Consent:  Debtor may consent to creditor’s request for relief from automatic stay but consent must be filed with bankruptcy court, served on or agreed to by Trustee and approved by Bankruptcy Court.  

When a wife sought contempt hearing to collect post petition income instead of income withholding, court found stay violation. In re DeSouza, 493 BR 669 - Bankr. Appellate Panel, 1st Circuit 2013. Automatic stay does not proscribe right to support first arouse after debtor filed for bankruptcy and action does not seek possession of property that’s part of debtor’s bankruptcy estate or seek to create, perfect, or enforce lien against property of debtor’s bankruptcy estate. 




The Issue of Driving License Suspension

 Driving License Suspended Prior to  Bankruptcy Filed

 Can’t Coerce But DLS Is Allowed During Bankruptcy

 NCP making IWO payments outside of Plan-- Reinstate.  

 If  NCP Complying With Terms of  Bankruptcy Plan & 
Making Payments Through Plan, DLR, Have PP Noted
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See In re Cobb, 2006 Bankr. LEXIS 2273: Bankruptcy court has authority under 11 USC 105(a) to compel child support agency to file reinstatement of driving license documents. The court found that OCSS was adequately protected under debtor's Chapter 13 plan without continued suspension of license. Further, to stay continued suspension would not subvert purpose of 11 U.S.C.S. §362(b)(2)(D) & would further goal of Chapter 13 to assist debtor's rehabilitation & to repay creditors. 

Suspending driving license after bankruptcy filed allowed  under 42 U.S.C. §666(a)(16);  11 U.S.C. §362(b)(2)(D)

Negotiation—From The Practitioner’s Standpoint
Seek Suspension Before  Plan Confirmed. 
Plan Modification= Acceptable Solution to Resolve DLS     
DPA Should DLR If Debtor has Complied With Confirmed Plan 




Life After Filing A Proof of Claim
 Check Post-Petition Payments 

 Review All Amended Plan(s)

 If Payments Going Through Plan, Amend IWO 

 Review to Check if Plan Has Been Confirmed

 If NCP Not Paying– Dismiss?  Motion For Relief?

 How Interested Is Your Trustee If NCP Not Paying?
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It’s important to contact CSB with proper form to stop IWO on arrearage to avoid batch or E-IWO from sending out IWO on a case in which payments are ordered through plan.  



What To Do If Debtor Objects to Your Claim
 If Arr. Dispute Can’t Be Resolved, File Response & 

Motion for Relief from Stay

 File PTDA in IV-D Court & Set for Hearing in IV-D 
Court When BK Grants Relief.

 Once IV-D Court Decides Arrearage File Amended POC

 Amended POC Resolves Pending Matter, BK Court 
Should Vacate
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Review Objection-- Nature of objection?
Objection Has Merit?
Clerical Error on POC?
Mathematical Error?
Unknown Child Support Order?
If Objection Has Merit, Correct Problem  & Amend POC




Paying Outside Plan: A Win/Win?
 For IV-D Agency--

 No interruption of IWO
 No delay in receiving payment
 More consistent payments

 For Debtor/NCP 
 Plan is more feasible
 May assist in keeping Chapter 13 from dismissal
 Allows for timely discharge
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Negotiation with Debtor’s Attorney: 

•Since entire arrearage must be paid under plan terms, you may not need entire amount paid during five years of plan. 
•Can be win/win if the bankruptcy is not dismissed, you can keep lien and get payments. Often debtors will make this deal. 
•Debtors have incentive to remain current on their support obligations or their discharge can be denied. 
•Some attorneys may request that you file a proof of claim for the entire arrearage in order to demonstrate to the court that a Chapter 13 is not feasible, even if the debtor meets the means test. That would in some instances allow the debtor to convert to a Chapter 7. 
•Otherwise a Chapter 13 Plan can be drafted to pay a portion of the child support arrears while acknowledging that the balance will remain non-dischargeable. 

As an example, in an arrears only case, when the debtor is behind in his mortgage and you do not need to collect the full amount of the arrears in the Plan’s five year duration. You may file a proof of claim for a portion of the debt, and allow the balance to survive the bankruptcy for collection later. This may allow a debtor to save their house (and your lien against it), while making some payments toward a case with arrears. At the end of the bankruptcy, if the debtor successfully saves his or her home, your lien will still attach and the debtor should be grateful that you did not stand in the way of his or her successful completion of their bankruptcy. A true win-win situation. 

The Pros/Cons of collecting only through the bankruptcy plan:

If plan completes, payment by trustee within five years without additional effort.
If plan fails, there will be a delay from last bankruptcy payment until close of the bankruptcy case, causing missed payments

The Pros and Cons of collecting using a hybrid of Paying Outside the Plan & Paying in the Plan

Payment of all arrears within five years without interruption of payments already being received.
Requires active participation in bankruptcy case to a greater degree.


          




Plan Confirmation Criteria
Must Comply With Chapter 13

All Fees Must Be Paid

 Proposed In Good Faith

Distribution Must Be Equal To Chapter 7

Collateral To Be Surrendered To Claimant 

Must Be Feasible

 Binds all Parties– Creditors & Debtor
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Plan Confimation:  Sect 1325(a).  Six criteria:  1.  Plan must comply with Ch. 13  2. All fees must be paid  3.  Plan must be proposed in good faith  4.  Distribution to be paid to each unsecured claimnant under plan must be equal to what it would have received had the estate been liquidated under CH. 7; 5. Plan must either provide for the collateral to be surrendered to claimnant or must preserve claimant’s lien and provide for full payment of present value of the secured claim.  6. Plan must be feasible.   Neither Code nor Rules state exactly when confirmation hearing must occur.  If confirmation refused, debtor may amend the plan to correct objectionable elements.  If plan is not satisfactorily amended, party of interest may move for dismissal or conversion. Sect 1307.  Trustee distributes debtor’s pre-confirmation payments under Sect 1326(a) when plan confirmed, court will sometimes allow debtor to pay creditor outside the plan. 
Confirmation Consequences:  Plan binds debtor and all creditors, whether or not their claims are provided for by the plan or whether they accepted or rejected it.  Sect 1327(a).  Creditors do not vote on plan, like in Ch. 11.  Upon confirmation, estate property vests in the debtor.  Creditors’ only opportunity to challenge plan is objection to confirmation.  Creditor is bound by plan, even if they don’t like plan, they are bound (crammed down).  Although debtor’s postpetition property continues to enter estate under 1306 and 541, all estate property passes back to debtor upon confirmation except for that property or income committed to performance of plan.  CH. 13 does not operate as a discharge.  If debtor defaults and plan converted to Ch. 7, balance of claims against debtor remains recoverable.  Debtor receives discharge under 1328 only after plan has been consummated.  In Re Gellington 363 BR 497 - Bankr. Court, ND Texas 2007 :  Texas AG sought postpetition garnishment above amount specified in plan, debtor sought sanctions.  Bankruptcy court found in favor of Texas finding exception to 362(b)(2)© stay IWO exception, but on appeal found Texas violated Sect 1327(a).  “Confirmation is the bright line in the life of a Chapter 13 case at which all the important rights of creditors and responsibilities of the debtor are defined…” Court imposed no sanctions.  Later cases, like In Re Fort, In Re Dagen, In re Worland, In re Rodriguez all upheld Gellington.  Once plan is confirmed, assets need to fund the plan become resolved. Wages exceeding that which is necessary to fund plan are not estate property and may be garnished.  




Common Objections to Confirmation
 Basic Objections

 Debtor proposes less than full payment of assigned DSO

 Debtor proposes plan provisions not authorized by law

 Plan doesn’t address treatment of DSO

 Plan is not feasible

 Plan prioritizes debt ahead of DSO

 Current support ordered to be paid thru Plan 
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Properly Objecting to Confirmation of Chapter 13 Plan
Two basic areas of objection
If the debtor proposes less than full payment of assigned support debts
If the debtor proposes plan provisions not authorized by law
Effect of objecting to plan
11 U.S.C. § 1325
Avoidance of Liens	
No lien securing payment of a domestic support order is avoidable in bankruptcy– 11 U.S.C. §522
Debtor may challenge the validity of lien– FRBP 7001




What Is The Confirmation End Game?
 IWO Outside of Plan, Uninterrupted Payments

 Try Reach Agreement With  Debtor’s Attorney Prior to 
Confirmation

 If Unable to Get Agreement Outside Plan,  Attempt to 
Get Feasible  Monthly Repayment Plan Through Plan

 If NCP Paying by IWO , Prepare CP For Reality Check.

 Don’t Get Stuck With A Bad Plan
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Example:  If Debt is $8500, Lists No Payment Schedule, Debtor In Theory Could Pay $8500 Lump Sum In Year 5.
We always want to avoid interruption in payments, and the Trustee doesn’t pay as consistently as an employer.

Cramdown:
Confirmation of a plan of reorganization over the objections of one or more classes of creditors.






Does Confirmation Order Trump DSO 
BAPCPA Exceptions? 

 The Emergence of 11 U.S.C. § 1327 As A Second Stay
 The pro-DSO creditor view
 The pro-plan view

 The controversy comes to a head:  In Re Gellington
 Bankruptcy plan filed 7 months after BAPCPA 
 Debtor proposed plan that did not include child support
 Texas received wrong plan & IWO beyond plan amount 
 Texas agreed to 10 day turnover order of collected funds 
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In Chapter 11, 12 and 13 cases BAPCPA has not been as successful in resolving all issues.

While post-BAPCPA, courts have consistently held DSO’s to be nondischargeable,
and courts generally agree that exceptions to the automatic stay are applicable pre and post confirmation.  

Debtor’s have convinced the courts that confirmed plans, providing terms for payments of DSOs can, without more, be sufficient to imply a bar on using any other collection methods available to the DSO creditors – even those that are specifically excepted from the automatic stay.

In the Gellington case::

“Where the debtor’s post-confirmation wages are provided for in and used to fund a plan, they are 	considered property of the estate… Thus, under prior law, courts held that the exception to the stay provided in §362(b)(2)(B) for the collection of a domestic support obligations had little effect in Chapter 13 proceedings, because §362(b)(2)(B) only applied to collection efforts made against property that is not property of the estate. However, section 362(b)(2)(C) effectively overrules such cases, to the extent that the estate property consists of the debtor’s income…”

See In re Gellington, 363 B.R. 497,501 (Bankr. N.D. Tex. 2007)

NOTE:  This, of course, implicates the raging dispute about the interaction of Sections 1306 and 1327 and what is estate property post-confirmation.





What the Gellington Court Said
 Court: § 1327 binds DSO creditors to plan terms

 There was no violation of 11 U.S.C . § 362(b)(2)(c) 

 Confirmation order provides finality

 Res Judicata

 Court: No sanctions against State as IWO promptly 
rescinded
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Espinosa and DSOs

While the goal of the 2005 changes was to ensure collection of claims, the issues the Supreme Court addressed in Espinosa United Student Aid Funds v. Espinosa, 559 U.S. 260 (2010), have reared their head again with respect to DSO claims.  

Most of the case law has arisen in Chapter 13 cases due to the larger number of individual filings, the same issues can equally arise in Individual Chapter 11 cases and could affect much larger sums.  

Moreover, while we discuss below the proposed Chapter 13 model plan that will bring much needed clarity in this area, Chapter 11 plan drafting will remain wholly free-wheeling, allowing the issues to continue to arise

In Gellington, a DSO creditor reinstated a wage withholding order after confirmation of chapter 13 plan that had provisions to pay the DSO claim but had no specific injunctive language against collecting from other sources to speed up the payments.
The Court concluded that while Congress had broadly excepted DSO enforcement actions from the automatic stay, it had not excepted them from §1327(a), or the analogous provisions of 11 U.S.C §1141(a).  Thus, the DSO creditor was bound by the debtor’s plan which simply provided for payment of the claim (in a manner inconsistent with the wage order), and was enjoined from enforcing that order, even if that action was excepted from the automatic stay.
Espinosa allowed that approach for a plan that contained language discharging a non-dischargeable student loan debt, where the creditor did not object.  Espinosa, though, did say that the same result might not be true for a DSO.




What is the Intent of 11 U.S.C. § 1327?

 Statutory Constructionist View: Two Canons
 Canon One:  the in pari materia view
 Canon Two:  specific triumphs over the general

 Congressional Intent of  §§ 362 and 1327
 For Chapter 13 cases, was it really to allow certain 

enforcement actions for the limited window between 
filing date and confirmation?  

 Congress or US Supreme Court Needs to Clarify
 Can driving license suspension and medical support 

enforcement be seen as part of the estate?  
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Since the Gellington decision, two competing case lines have emerged:

1. Simply providing for payment of a DSO in a Chapter 13 plan is sufficient to enjoin actions specifically excepted from the automatic stay.   See In re Gonzalez,  No.12-23881 (S.D. Fla. September 20, 2013);  
OR�
2. In order to enjoin actions permitted by exceptions to the automatic stay, a chapter 13 plan must “explicitly and conspicuously” state the prohibition.  See In re McGrahan, 459 B.R. 869 (1st Cir. BAP, 2011).

What’s a DSO Creditor to do?

With two lines of thought, DSO creditors have been placed back in Pre BAPCPA mode, once a plan is confirmed, for fear of sanctions from courts inclined to follow the Gellington model. 

	
The inability to ensure that the 11 U.S.C. §362(b)(2) actions can be taken impedes child support collections without benefit to other creditors, and effectively moots many amendments BAPCPA added to the Code.





Is This What Congress Intended?
 See S.R. No.989, 95th Cong. 2d Sess. 1978 

U.S.C.C.A.N. 5787,5837
 Congress intended burden be placed on trustees to 

enjoin non-stayed creditors if actions interfered 
with estate

 Why should a DSO creditor have to ask a 
Bankruptcy Judge to do what Congress has already 
allowed it to do?
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Congress intended that DSO creditors not be impacted by the automatic stay unless the  fair treatment of other creditors was at issue.

“The automatic stay is one means of protecting the debtor’s discharge. Alimony, maintenance and support obligations are excepted from discharge. Staying collection of them, when not to the detriment of other creditors does not further that goal… Moreover, it could lead to hardship on the part of the protected spouse or children.” See S.R. No.989, 95th Cong. 2d Sess. 1978 U.S.C.C.A.N. 5787,5837.

Should it be presumed that the terms of a plan providing for some form of payment of DSO’s is meant to enjoin other actions that the automatic stay allows?

Additionally: Congress intended the burden be placed on trustees to enjoin non-stayed creditors if actions interfered with the estate.

“By excepting an act or action from the automatic stay, the bill simply requires that the trustee move the court into action, rather than requiring the stayed party to request relief…Thus, the court will have to determine on a case-by-case basis whether a particular action which may be harming the estate my be stayed.”   While not automatic these injunctions may be granted “under the usual rules for the issuance of injunctions”

See S. Rep. 95-989, 95th Cong., 2ND Sess. 1978, 1978 U.S.C.C.A.N. 5787 5836-37 

Should the DSO creditor have to affirmatively object and act to obtain language that still allows it to pursue the full range of enforcement tools provided by Congress?  Or should the burden be on the debtor, at the very least, to obtain clear language enjoining what otherwise would be allowed?




Two Possible Solutions

 Change through amending the Bankruptcy Code
 Simply amend § 1327(a)

 Adopt Chapter 13 Uniform Plan Model
 Avoids recurring Espinosa issues
 Standard language for plan terms
 No longer “discharge by ambush”
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Change through amending the Bankruptcy Code:

Congress could amend Section 1327(a) (and Section 1141(a)) to ensure protection of these collections measures.  It might look something like::

“Excluding payment provisions involving DSOs, the provisions of a confirmed plan, bind the debtor and each creditor whether or not the claim of such creditor is provided for by the plan, and whether or not such creditor has objected to, has accepted, or has rejected the plan. (Added language in bold).  
Except as provided in subsection (d)(2) and (d)(3) of this section, and payment provisions involving DSOs, the provisions of a confirmed plan bind the debtor… “

It must be noted that DSO payment provisions of confirmed plans are modifiable pursuant to 11 U.S.C. §1329(c) and §1127(e)(3).

2. Adopt  Chapter 13 Uniform Plan Model
The Rules drafters are considering adoption of a uniform national Chapter 13 plan in large part to avoid recurring Espinosa issues.
Plan would set up uniform default language for plan terms; while non-standard language could be allowed, its existence must be explicitly referenced on the first page of plan and it must be set out at specified location.  Most importantly, the Rules would provide that the confirmation order only approves provisions that follow that approach.  
Thus, the “discharge by ambush” process is greatly limited, since a creditor need look in only one defined location to see if changes are being made from the appropriate treatment.

Current draft of Uniform Plan is a good start.  But it still leaves too much open in the treatment of DSOs.
 Any National plan should provide for treatment of DSOs separate and apart from other creditors so their unique protections and treatment are not lost. 
The plan should provide that all DSO collection activity excepted from the automatic stay remains available to DSO creditors unless specifically enjoined after hearing. 
Doing so should, at a minimum, require a finding that allowing the additional collection methods would preclude the debtor from implementing a plan that both a) ensures full payments allowed to DSO creditors, and b) provides additional payments to other creditors.  
To the extent that agreement is required from the DSO creditor to any terms of such a plan, such consent should be express and not merely inferred from a failure to object.






Chapter 13 Payment Options

Three Options

 Option 1:  Pay everything outside plan

 Option 2:   Only pay pre-petition arrearage 
through plan

 Option 3:  Hybrid

Presenter
Presentation Notes
Debtors, DSO Creditors, and Trustees should have the availability of choosing one of three options for payment of DSO obligations through the Chapter 13 plan:
Option 1. allows DSO Creditors to collect all amounts due through the normal state collection process with no payments being made through the Chapter 13 plan. No collection activity would be enjoined.

Option 2. allows DSO Creditors to collect DSO arrearages through the chapter 13 plan which must include specific language enjoining efforts to collect any arrears using state remedies.

Option 3. would be a hybrid of 1 and 2 without any injunctive language. State court orders would remain in effect and the plan would be modified pursuant to 11 U.S.C. §1329(a)(3) to account for monies collected from sources other than the bankruptcy estate.




Seeking Modification of the Plan 

 Made at debtor, Trustee, or unsecured creditor request

 Increase or decrease payments on claims of a class

 Extend or reduce the time for payments

 Change the amount to be distributed to a creditor 

 A substantial change in debtor’s ability to pay warrants 
modification

Presenter
Presentation Notes
Modification of A Confirmed Plan: Sect 1329.  Request for post-confirmation modification of a plan occurs under circumstances where the income or expenses of debtor have changed materially and unexpectedly.  Can happen any time after plan has been confirmed.  Can result in larger or smaller payments to a particular class, longer or shorter payout period, change in the amount to be paid to creditor.

Seeking Modification of Plan Under Section 1329:  Child support creditor may seek to reduce time frame for debtor to make payments or seek to increase payments under plan.   Extend or reduce time for such payments or change amount to be distributed to creditor who has been otherwise paid.  Once payments have been completed plan has been completed, modification is not option.  Debtor & creditors bound by modified plan if creditor fails to object.  

Proposed modified plan must meet confirmability requirements of S. 1325 and the contents requirements of S. 1322(a) and (b). One of confirmation requirements is that creditor will be paid at least as much as he would receive in Ch. 7 cases. S. 1325(a)(4). Substantial change in Debtor’s Financial Status Merits Modification of a Confirmed Plan.  S. 1329(a) allows trustee to seek increase in payments to particular class, subject to same code requirements enforced when initial confirmation was at issue and is warranted by substantial change in debtors financial condition.  Burden of substantial change in debtor’s financial circumstances on movant.  




Seeking Dismissal
 Informally:

 Contacting  Trustee—Advise  Trustee That NCP Not 
Paying CSUP and Pre-Petition Debt.  

 Formally:  

 File a petition with bankruptcy court
 Not Making Current Support Payments -- 11 U.S.C. 

§§1208(c)(10), 1307(c)(11)

Presenter
Presentation Notes
Seeking Dismissal:  For Non Payment of Current Support:  One of the most important BAPCPA rules.  Section 1208(c)(10), 1307(c)(11).  

Effect of dismissal:  Dismissal doesn’t bar discharge of debts which could have been discharged in the dismissed case when debtor files subsequent bankruptcy.   Dismissal reinstates any transfer that was voided under Sect 522 and 724(a) (property exemptions and lien avoidances); Sect 544 and 547 (preferential and other transfer recoveries); 545 (statutory lien avoidance by trustee); 548 (fraudulent transfer recoveries); 549 (recoveries of post-petition transfers of estate property) unless court orders otherwise.  No avoidance of real property liens in CH. 13 cases until plan is completed and discharge received.  




Discharge
 Bad Faith Remedies

 Dismissal
 Is There Ever A Time to Object to Discharge?

Presenter
Presentation Notes
Bad Faith Remedies:  Dismissal denies bankruptcy relief to debtor, including discharge and is means of preventing abuse of bankruptcy’s discharge privilege. Debtor was denied discharge because he omitted income earned in 2009 & 2010 from Statement of Financial Affairs, because he misrepresented on Schedule 1 that he was unemployed since November 2008. IN RE VIROVLYANSKIY, Dist. Court, ED New York 2014. NCP asserted that CP had no standing to object to discharge (or concluded that the case had become moot) because discharge would not provide her any additional relief. See In re Neal, 302 B.R. at 279 ("An appeal is moot if we can grant no effective relief because the plaintiff has already received all the relief the trial court can offer."); In re Matthers, 2011 WL 1789981 at *2 ("The Complaint fails to assert any claim against Debtor that would not already be nondischargeable[.]"); In re Mapley, 437 B.R. at 228-29 ("[I]t is clear that none of the debt in question will be discharged even if the Debtor obtains a discharge in his Chapter 7 case. . . . Plaintiff can gain nothing for herself by blocking the Debtor's discharge under § 727.")

Discharge:  Granted when all payments have been made under the plan.  Includes all debts provided for by the plan or that have been disallowed by the court under Sect 502.  Some debts may not be discharged.  Res Judicata and Collateral Estoppel are not applicable:  In Re Diaz., 647 F. 3d 1073 - Court of Appeals, 11th Circuit 2011  Florida Dept of Revenue filed POC of $67000, debtor objected, FLA didn’t respond timely, Court reduced claim to $47750, Debtor paid off plan, discharged, FLA started collecting through demand letters, IWO and DLS.  Diaz sued, won in district court, reversed on appeal, saying matter was not being relitigated, because was never litigated in the bankruptcy.  Appellate Court noted that if this were so, it would lead to defacto modifications. 

Compare to In re Hann, 711 F. 3d 235 - Court of Appeals, 1st Circuit 2013, in which student loan case, ECMC filed POC for $53000, debtor objected, court found $0, court used a two prong test to allow the claim, saying that by not allowing the claim it determined it was not a valid claim.   




Preventative Actions– Do’s & Don’ts
 Do not release liens that precede BK DOF.  
 Do not file  new lien post-filing.
 Do not violate confirmation order 
 Do not violate automatic stay

 Do communicate with the debtor’s attorney..
 When in doubt, Do request relief from stay.
 Do act quickly to correct a mistake. 



Adversary Proceeding

 Determine the Nature of the Violation

 Contact CSB Legal Counsel

 Determine if you or the office has filed appearance

 Quickly contact Debtor’s attorney to mitigate damages

 Draft appropriate response or take appropriate action

Presenter
Presentation Notes
If all else fails, claim sovereign immunity.   



What Did We Learn Today?
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