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GENERAL
A. Issuing Agency

Indiana Department of Transportation
100 North Senate Avenue
Indianapolis, Indiana 46204-2217

B. Effective date

July 1, 2011

C. Statutory Authority

The Indiana Department of Transportation’s (INDOT) Disadvantaged Business
Enterprise (DBE) Program applies to federal aid highway funds authorized under Titles I
(other than Part B) and V of the Intermodal Surface Transportation Efficiency Act of
1991 (ISTEA), Pub. L. 105 Stat. 1914, or Titles L, ITT, and V of the Transportation Equity
Act for the 21% Century (TEA-21), Pub. L. 105-178, 112 Stat.107. It also applies to
federal transit funds authorized by Titles I, 11L, V, and VI of ISTEA, Pub. L. 102-240 or
by federal transit law in Title 49, U.S. Code, or Titles I, ITI, and V of the TEA-21, Pub. L.
105-178. The program further applies to airport funds authorized by 49 U.S.C. 47101, et
seq. USDOT's legal authority for 49 CI'R Part 23 (as amended) and Part 26, include
various Executive Orders, 23 U.S.C. 304 and 324; 42 U.S8.C. 2000d, ef seq.; and 49
U.S.C. 47107, 47113, and 47123; Sec. 1101(b), Pub. L. 105-178, 112 Stat. 107, 113.

D. Definitions

This DBE Program incorporates the definitions of terms included in 49 CFR Sections
23.3 and 26.5. In addition, the following are definitions of terms used by INDOT in
conjunction with this DBE Program.

e AAC: Affirmative Action Certification, a certified document signed by the prime
contractor or prime consultant and submitted with its bid at a construction contract
letting or with its consultant contract letter of interest in response to a Request for
Proposal (REP) that lists the DBE firms it intends to use to achieve the contract goal.
The AAC requires the name of the DBE; the type of service the DBE will perform by
line item, if applicable; and pianned contract dollar amounts committed to each DBE
firm for construction contracts or contract dollar percentages committed to each DBE
firm for consultant contracts. The AAC requires the identification of DBE firms used
for race conscious and race neutral participation.

e ACDBE: Airport Concessionaire Disadvantaged Business Enterprise, a firm certified
by INDOT as an airport concession pursuant to the requirements set forth in 49 CFR
Part 23.

e ALJ: Administrative Law Judge, an officer appointed by the Commissioner to hear
and decide DBE revocation of certification appeals prior to appeals to USDOT. In



most cases, an ALJ is a Deputy Attorney General from the Indiana Office of the
Attorney General.

Bid Express: the secure internet based program contractors use 1o submit bids
electronically to INDOT.

Bidder’s List: a list maintained by INDOT for internal use that provides as accurate
data as possible about the universe of DBE and non-DBE contractors and
subcontractors that seek work on INDOT federal aid contracts for the purpose of
formulating INDOT’s annual DBE goal. This list is separate both in form and
function from the official INDOT Certified DBE Listing.

Certification Review Committee: a group that consists of all Certification
Specialists, EOD Coordinator and Certification Manager that makes DBE
certification determinations based on documentation and recommendation of
investigator. '

Commissioner: the INDOT Commissioner or his or her designee.

Consultant: an individual or firm participating as a prime or subcontractor in an
INDOT professional services project.

Contract Administration Division: the INDOT division that is responsible for
construction and consultant contract administration.

CUF: Commercially Useful Function, a requirement for all INDOT projects. A
DBE firm performs a CUF when it is responsible for execution of the work of the
contract and is carrying out its responsibilities by actually performing, managing, and
supervising the work involved as further defined in 49 CFR 25.55.

DBE: Disadvantaged Business Enterprise, a firm certified by INDOT pursuant to the
requirements set forth in 49 CFR Part 26.

DBE-3 Form: officially entitled the INDIANA DEPARTMENT OF
TRANSPORTATION DISADVANTAGED BUSINESS ENTERPRISE
UTILIZATION AFFIDAVIT, this form is a document signed by both the prime
contractor and DBE at the end of all federal aid contracts that attests to the percentage
of the contract committed to the DBE in the AAC and has in fact been paid in full to
the DBE. This form must be submitted for all federal aid contracts, including those
without a DBE goal, if a DBE is performing any work on the contract.

DBE Codes: the codes created by INDOT to identify the primary business of a DBE
firm and to assist prime contractors in locating DBEs to meet contract goals as set
forth on the INDOT DBE website:
htip://www.in.gov/indot/div/legal/dbe/pubs/DBE_Codes.pdf. These codes are more
specific and are distinct from the North American Industry Classification System
(NAICS) codes.




DBE Interest Report: an INDOT report generated by INDOTs Contract
Administration Division composed of specially-flagged proposal items, broken up by
specification groups that DBE firms have performed in the past.

DBE Public Search: an interactive public search engine that contains DBE firms
certified in the State of Indiana. The directory assists contractors in identifying DBEs
and the type of work they perform. The directory can be found on the DBE website:
https://financial emis.in.gov/psc/guest/ EMPLOYEE/ERP/c/SOI_APPS MWBE.SOI
DBE CERT.GBL?&. This public search engine is separate both in form and function
from the Bidder’s List.

Director: the Director of the Economic Opportunity and Prequalification Division of
the Indiana Department of Transportation.

Districts: the six main geographic areas of INDOT operation outside of INDOT
Central Office; Crawfordsville, Fort Wayne, Greenfield, LaPorte, Seymour, and
Vincennes.

EOD: the Economic Opportunity Division of the Indiana Department of
Transportation.

Equal Employment Opportunity (EEQ) Officers: the INDOT employees in each
of the six Districts who monitor DBE and EEO compliance on INDOT jobsites.

FAA: the Federal Aviation Administration.

FHWA: the Federal Highway Administration.
FTA: the Federal Transit Authority.

INDOT: the Indiana Department of Transportation.

Joint Check: a two-party check between a DBE, a prime contractor and the regular
dealer of material/supplies. ‘

LOI: Letter of Interest, a letter a professional services firm submits to INDOT in
response to a Request for Proposals that evidences interest in being selected as a
prime contractor. The LOI must include all proposed subcontractors and the
Affirmative Action Certification if there is a DBE goal.

LPA: Local Public Agency, such as a city or county, which is typically a sub-
recipient of federal funds passed through INDOT.

MPQ: Metropolitan Planning Organization, which typically is a sub-recipient of
federal funds passed through INDOT.

NAICS Code: the 2007 North American Industrial Classification System Code that
INDOT assigns to each DBE depending on the type of work the firm performs or
seeks to perform on an INDOT contract. The NAICS Code designations are set forth
on the following website: http://www.census.gov/eos/www/naics/.




Prequalification: a certification required for most contractors and consultants doing
business with INDOT verifying that they have the qualifications necessary to do
business with the State. INDOT’s Prequalification Division considers a firm’s
financial position, equipment, experience, personnel and any other relevant
information in approving prequalification and setting prequalification limits. See
Prequalification requirements for contractors:
http://www.in.gov/dot/div/contracts/letting/general/1 05iacl 1.pdf. Prequalification
requirements for professional services:
http://www.in.gov/dot/div/egal/rfp/consultants/CPOM . pdf

Prequalification Committee: the nine-member (seven voting members) INDOT
Committee that reviews contractor and consultant qualifications in accordance with
105 TAC 11-2 of the Indiana Administrative Code (Rules for Prequalification of
Contractors and Bidding). The Director serves as the Chair and a non-voting member
of this committee.

Program: this DBE Program as set forth herein.

RFP: Request for Proposals, a process used when INDOT must make a contract
award by undergoing a qualification-based selection process as opposed to basing
contract award on low bid. This process is typically used for professional services or
consultant work.

Site Exchange: the secure, papetless, electronic system that allows INDOT prime
contractors to request that INDOT approves of a subcontractor to perform on the
contract.

SiteManager: an integrated series of electronic forms for entering and viewing all
information needed for a contract—from the planning stage to the archival stage. The
information entered on these forms is then stored in a central database. SiteManager
gives state DOTSs the ability to maintain a unified entry point for contract data, as well
as provide the most up-to-date information to all users.

SPT: the Subcontract Payment Tracking system, an electronic reporting system that
allows prime contractors with active INDOT contracts to report payment information
made to approved subcontractors.

Sub-recipient: any entity, public or private, to which DOT financial assistance is
extended by and through an INDOT program.

USDOT: the United States Department of Transportation.

. Guidance and Interpretation

INDOT acknowledges that only guidance and interpretations consistent with 49 CFR Part
26 and 23, issued after March 4, 1999, have definitive and binding effect and constitute
the official position of the USDOT. INDOT further acknowledges that guidance and
interpretations are valid and binding only if they are issued over the signature of the
Secretary of Transportation or contain the following statement: “The General Counsel of



the Department of Transportation has reviewed this document and approved it as
consistent with the language and intent of 49 CFR Part 26.”

F. Record Keeping

l.

Bidder’s List; INDOT’s Contract Administration Division maintains a Bidder’s
List, consisting of all firms bidding on prime contracts and bidding or quoting
subcontracts on DOT-assisted projects pursuant to 49 CFR § 26.11 (c). INDOT
requires firms working under an INDOT contract to submit this list pursuant to
Section 100-C-151b, Section 103.02.1, of the INDOT Construction Contract’s
Recurring Special Provisions, which can be found at:
http://www.in.gov/dot/div/contracts/standards/rsp/sep09/sec100.htm.

Subcontract Payment Tracking (SPT): INDOT uses the data the SPT collects for
two primary purposes. First, the system helps ensure that INDOT prime contractors
comply with the ten (10) day payment provision in all INDOT contracts in
accordance with INDOT Recurring Special Provision 100-C-151c. Second, the data
helps ensure compliance with the DBE Program provisions in federal aid INDOT
contracts in accordance with 49 CFR § 26.29. These provisions can be found at:
hitp://www.in.gov/indot/div/legal/dbe/spt.htm.

DBE Trucking Reports: Pursuant to Recurring Special Provision 100-C-151b,
INDOT requires all DBE haulers participating on INDOT contracts to submit weekly
trucking reports. The DBE hauling firms complete the reports, which record the
payments received from the prime and the distribution of payments the DBE hauler
makes to the haulers that it uses to supplement its fleet. DBE haulers submit reports
each month to INDOT EOD. EOD then tracks these reports through an internal
database. In addition, INDOT EEO Officers can access the trucking data through
monthly reports generated by EOD Contract Compliance staff and located on a
shared, secure network drive. The trucking forms are accessible from the following
website: http://www.in.gov/indot/div/legal/dbe/pubs/DBETruckingReport.pdf.

Commercially Useful Function (CUF) Reports: In partial fulfillment of its
responsibility to monitor DBE CUFs, pursuant to 49 CFR 26.55 (c), INDOT requires
all INDOT District EEO Officers and other relevant project personnel to monitor
DBE performance on federal aid INDOT project sites for compliance with CUF
requirements. The EEO Officers and project staff must evaluate DBE performance
and submit completed CUF Compliance Review Forms to Central Office EOD
Contract Compliance staff. Pursuant to 49 CFR 26.37(b), the EEO Officer or project
staff reviewing DBE performance on a contract must include a written certification as
part of their report that they have reviewed contracting records and monitored work
sites.

DBE-3 Form: INDOT requires all federal aid prime contractors who utilized a DBE
on the contract, regardless of whether the contract included a DBE goal, to complete a
DBE-3 form on the contract, prior to contract closeout, pursuant to INDOT Special

. Provisions 100-C-151b. Both the prime and the DBE must sign the DBE-3 form,

verifying that the latter has received all payments due under the contract as
committed in the AAC. The DBE-3 form allows INDOT to ensure that the prime
contractor’s actual payments to the DBE meet or exceed the original DBE
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commitment at the time of award. INDOT also utilizes the information obtained
through the DBE-3 form to determine race-neutral participation on federal contracts.
If the DBE-3 form indicates that a DBE received less than the prime contractor’s
original commitment in the AAC used to meet the DBE goal, then INDOT will
require a written explanation from the prime contractor before final payment is
released. The EOD Contract Compliance Section will review the prime contractor’s
explanation to determine if any payment shortage was a result of the prime
contractor’s bad faith. If the EOD determines that the discrepancy in payment was
not the result of a good faith contract variance or other legitimate reason, the EOD
may recommend that INDOT not make final payment to the prime contractor, and
EOD may request the Prequalification Committee consider the issue for possible
action.

6. Affirmative Action Certification (AAC): INDOT requires all prime construction
and consultant contractors to submit, at the time of bid letting or submittal of an LOI
respectively, an AAC on which the contractor verifies its DBE subcontracting or
subconsulting commitments to specific DBE firms. The AAC records the dollar
amounts and contract percentage commitments to DBE firms by a prime construction
contractor and includes the contract percentage commitments to DBE firms by a
consultant. The AAC includes a space for both race conscious and race neutral
participation. Construction contractors submit the AAC information electronically to
INDOT through the Bid Express program through which it is automatically entered
into INDOT’s central Trns*Port Database.

7. Trns*Port and SiteManager: Tms*Port and SiteManager are comprehensive
construction management systems used in conjunction by INDOT to manage ali
aspects of the construction contracting process. These systems provide INDOT and
EOD with up-to-date, centralized information on numerous aspects of DBE
performarnce.

G. Assurances

Fach financial assistance agreement INDOT signs with a USDOT operating
administration (or a primary recipient) and each federal aid contract INDOT signs with a
prime contractor includes all assurances required under 49 CFR § 26.13. Further,
INDOT contract provisions require that each of its prime contractors include these
assurances in each contract pertaining to an INDOT project the prime executes with a
subcontractor. The EOD Contract Compliance Section will review subcontracts during
the contract compliance review process to ensure that subcontracts have the required
nondiscrimination language. '

ADMINISTRATION
A. DBE Liaison Officer

The Commissioner appointed the Director of the EOD as the DBE Liaison Officer for the

agency, pursuant to 49 CFR § 26.25, The EOD Director reports directly to INDOT’s
Chief Legal Counsel and Deputy Commissioner on matters pertaining to the DBE
Program but has independent access to the Commissioner. The EOD has the
responsibility for staffing, administering, and managing the DBE program in accordance



with 49 CFR Parts 26 and 23. The specific duties of this position that pertain to the DBE
program include:

1.

10.

11.

12.

I3.

14.

15.

16.
17.

Developing and updating INDOT’s DBE Program for approval by the
Commissioner and the FHWA;

Calculating INDOT’s annual DBE goal and setting individual contract goals
in a manner that is narrowly tailored to meet the Program’s objectives;

Certifying applicant firms that fully meet the DBE eligibility standards as set
forth in 49 CFR Parts 26 and 23;

Administering appeal procedures for certification denials and revocations;
Maintaining sufficient staff to administer the DBE program;

Serving as a point of contact for EEO Officers and providing them with
guidance concerning DBE compliance;

Serving as the agency liaison and public relations officer with the DBE
community, contractors, consultants and other agencies concerned with the
DBE Program;

Assisting with agency procedures and contract specifications that pertain to
the DBE Program;

Assisting DBE firms with problems and developing potential solutions to
those problems;

Providing and administering DBE supportive service programs for firm
development and marketing to increase DBE firms’ competitive capabilities;

Disseminating information on the opportunities available to DBE firms to
participate in INDOT contracts;

Informing INDOT’s prime contractors and consultants of their obligations
relative to the DBE Program;

Monitoring INDOT DBE contract compliance;

Ensuring that INDOT contract provisions pertaining to the DBE Program are
included in all contracts and consistent with 49 CFR Part 26;

Working cooperatively with other INDOT divisions to ensure interdisciplinary
INDOT compliance with DBE Program requirements;

Keeping INDOT knowledgeable of any federal changes to the Program; and

Identifying the DBE Program’s progress and deficiencies and making
recommendations to correct any identified deficiencies.
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B. Financial Institutions

INDOT will use its best efforts to identify annually services offered by financial
institutions owned and controlled by socially and economically disadvantaged individuals
within the state and make reasonable efforts to use these institutions or encourage their
use by prime contractors.

Prompt Payment

INDOT Construction Contract Recurring Special Provision Section 100-C-151¢, 109
requires a contractor to make payment to all subcontractors for the value of work
performed and materials in place within ten (10) business days of receipt of INDOT
payment for the corresponding estimate.

The EEO Officers monitor the prompt payments to all subcontractors with information
submitted by primes electronically through the Subcontractor Payment Tracking system.
Primes submit their data to INDOT throughout the life of their contract, and the EOD
Compliance Section conducts periodic audits of the SPT data. The Compliance Section
randomly selects federal aid INDOT contracts to review and requests check copies from
the prime contractor. The EOD compares the documents to reports from the SPT system.
If the EOD identifies anomalies or deficiencies, it will direct the prime contractor under
review to make changes to the SPT data and/or make payments to the DBE firm(s). If the
prime has failed to consistently pay its DBE firms promptly, then the EOD may
recommend administrative and contract sanctions to effect compliance. Sanctions may
include prequalification suspension, the reduction of prequalification limits, and
prequalification revocation.

. Release of Retainage to Subcontractors

INDOT does not hold retainage on its contracts, but it does not object when prime
contractors hold retainage on its subcontracts. INDOT contracts, pursuant to Recurring
Special Provisions, section 100-C-151b, require prime confractors to release to the
subcontractors any portions of retainage held within 30 calendar days after satisfactory
completion of the work by the subcontractor. For the purposes of this section,
satisfactory completion is interpreted as occurring when the subcontractor has completed
all physical work and other contract requirements to INDOT’s satisfaction. The
subcontractor payment tracking set forth herein requires the prime contractor to report all
retainage held and released per month. The EOD reviews this information by random
selection monthly. '

DBE Public Search

INDOT has a DBE Directory, which is a searchable database designed to:
o Assist prime contractors and others in identifying DBEs;

o Provide a summary of the type of service each DBE provides;

e Provide contact information for DBEs certified in the State of Indiana; and
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e Assist the public in determining whether a business is certified with the State of
Indiana as a DBE and/or an ACDBE.

The directory is searchable by firm name, type of work, geographical preference, NAICS
and DBE Codes, as well as a user-created full listing of all certified DBE firms.

The database is updated weekly by the EOD Coordinator or Administrative Assistant in
the Coordinator’s absence as firms are certified or updated. The listing for each DBE
firm lists its address, phone number, email, and the types of work the firm has been
certified to perform as a DBE.

. Over-Concentration

INDOT DBE Liaison and FHWA Indiana Division advisor review DBE utilization
contrasted to non-DBE utilization on three common DBE work items annually to
determine if there is an over-concentration in a certain type of work that unduly burdens
the contracting opportunities of non-DBE firms.

Should INDOT note any DBE over-concentration, the EOD will consult with FHHTWA as
to any appropriate measures to be taken, such as assisting DBE firms in performing work
in other areas or varying its use of contract goals, to the extent consistent with 49 CFR
Section 26.51 to ensure that non-DBEs are not unfairly prevented from competing for
subcontracts in certain work specialties.

. Business Development Program

General: INDOT provides business development for its certified DBE firms
through its Supportive Services programs. The EOD has a Supportive Services
Manager who organizes DBE programs. The Supportive Services Manager
surveys DBE firms annually to determine common concerns and programming
requests as a basis for specific program development.

1. EDI: INDOT offers the Entrepreneurial Development Institute (EDI), which is a
statewide three-week training and outreach initiative that provides managerial,
technical, financial management, and technological classroom training for DBE
construction, construction associated, and consulting firms. Participating firms are
those certified DBE firms that have demonstrated the technical potential and
entrepreneurial desire to perform in the highway construction and related industries.
EDI also includes one-on-one mentoring for individual DBEs and follow-up site
visits to determine if the firm has implemented skills learned in the classroom
training.

2. SINDI: INDOT offers the Statewide Indiana Initiative (SINDI), which provides
statewide outreach and information for the solicitation of minority and women owned
firms. INDOT started SINDI in Southern Indiana but has expanded it to a statewide
program due to an identified need for an increase in the capacity of ready, willing and
able DBE firms on INDOT projects. SINDI educates these firms on the benefits of

“and processes for DBE certification. This includes a series of statewide, one-day
educational workshops both for the recruited firms as well as currently certified but
under-performing DBEs. The goal of the program is to create a more diverse group of
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certified firms with an emphasis on highway construction and highway
design/engineering.

3. Future: INDOT is open to creating new Supportive Services programs in the future.
H. Monitoring DBE Program Participation

INDOT monitors the DBE Program participation from letting to contract finalization in
its Contract Compliance Section that is staffed with one Compliance Manager and four
Compliance Specialists. DBE utilization is monitored throughout the year with reference
to the annual goal to measure attainment thereof. The EOD’s Certification Section
conducts any investigations required for existing DBE firms resulting from external
complaints or internal concerns regarding continued DBE eligibility.

1. DBE Participation Review

The EOD Contract Compliance Section reviews all bids prior to award for
compliance with any DBE contract goal by reviewing the AAC the prime contractor
submits with its bid at the INDOT letting. INDOT requires all contractors and
consultants to complete an AAC on which they verify DBE subcontracting or
subconsulting commitments to specific DBE firms. The AAC records dollar amounts
and contract percentage commitments to DBE firms by a prime contractor or
consultant. The EOD reviews the AAC submitted for each apparent Lowest
Qualified prime Bidder (LQB) at the time of letting and evaluates the proposed DBE
participation (see Section VI for a description of Good Faith Efforts procedures,
which apply on contracts with a DBE goal). After awarding the contract, the EOD
ensures that prime contractors do not terminate any DBE subcontractor for
convenience. A prime contractor must receive written consent from the EOD prior
to terminating a DBE firm, if the DBE firm is being used towards meeting a
race/gender conscious goal. The written consent, if issued, must come fromn EOD
Central Office. District EEO approval is not sufficient. If INDOT’s contractor
terminates a DBE subcontractor with EOD approval or the DBE fails to adequately
perform on the contract, then the EOD requires the prime contractor to make good
faith efforts to find another DBE subcontractor or additional DBE participation to
substitute for the original DBE firm.

2. DBE Subcontractor Payment Tracking

SPT: INDOT contract Recurring Special Provision 100-C-151¢ requires this tracking
system in which prime contractors with active INDOT contracts must report all
payment information made to assigned subcontractors online. The data collected
helps to ensure compliance with the Disadvantaged Business Enterprise (DBE)
Program provisions in federal aid INDOT contracts in accordance with 49 CFR §
26.29. http://www.in.gov/indot/div/legal/dbe/spt.htm. The EOD reviews the prime
contractors’ electronic submissions of its subcontractor payments monthly to ensure
that prompt payment is made and to track DBE annual and contract goal attainment.
This information is also tracked to monitor DBE goal race conscious achievement on
an ongoing basis so that INDOT can make adjustments to its annual DBE goal if
necessary.
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3. Noncompliance Investigations

When INDOT has reason to believe the sub-recipient or a contractor or any
subcontractor, supplier, or lessee on a DOT-assisted contract is not operating in
compliance with the terms, conditions or requirements of the DBE Program, INDOT
will conduct an investigation. First, INDOT contacts the District EEO Office for an
initial assessment. If necessary, EOD sends its Compliance Specialists to the field to
conduct formal investigations. If INDOT finds that the sub-recipient or the contractor
or any subcontractor, supplier or lessee is not in compliance with the DBE Program
or contract special provisions, INDOT will notify the non-compliant party or parties
in writing. When a contractor receives such a writing, the contractor should either
submit a Corrective Action Plan or schedule a compliance conference with INDOT to
negotiate the Plan prior to the 30-day deadline in the letter.

In the event that the non-compliant party or parties fail(s) or refuse(s) to perform in
compliance with the DBE Program or contract special provisions, INDOT will issue a
“Notice of Non-Compliance” to the non-compliant party or parties. Depending on
the severity of the matter, EOD may recommend that INDOT withhold project
estimates to the contractor. If the non-compliant party or parties correct(s) the
deficiencies, the EOD will rescind the “Notice of Non-Compliance.” If the
deficiencies are not corrected, INDOT EOD may forward all documented non-
compliance with the DBE program requirements to the Prequalification Committee
for consideration pursuant to Committee rules and policies. The Committee’s review
may lead to action in accordance with 105 IAC 11-2.

4, Commercially Useful Function Procedures and Policies

INDOT’s EOD and project personnel monitor CUF DBE partlclpatlon at each
INDOT jobsite.

a. Red Flags: The following are warning signs or “red {lags” that a DBE is not
performing a CUF:

e The work to be performed by the DBE is outside of the DBE’s known
experience or capability.

e The DBE provides little or no supervision of the work; the DBE
superintendent is not a regular employee of that firm; or supervision is
performed by personnel associated with the prime contractor, another business
or personnel not under the control of the DBE firm.

o The DBE workforce is not under the DBE firm’s control, and direction or
~ work is performed by personne! normally employed by the prime contractor
or another business.

e Any portion of the work designated to be performed by a DBE subcontractor
is performed by the prime contractor.

e Any equipment used by the DBE firm belongs to the prime contractor or
another contractor with no formal lease agreement, or the equipment signs
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and markings cover another owner’s identity, usually through the use of
magnetic signs.

Materials or supplies necessary for the DBE firm’s performance are
delivered to, billed to, or paid by another business.

DBE firm subcontracts or assigns any portion of work to another firm.
DBE trucking business uses trucks owned by the prime contractor.

DBE prime contractor subcontracts a greater percentage than the specific
contract allows.

DBE prime contractor only purchases materials and performs little or no
work.

The agreement between the prime contractor and the DBE firm artificially
inflates the DBE participation or erodes the ownership, control, or
independence of the firm.

The DBE firm works primarily for only one prime contractor.

Employees work for both the DBE firm and the prime contractor.

Inquiries made by INDOT to the DBE are answered by the prime contractor.

The DBE firm’s owner is not aware of the status of the work or the
performance of the business.

The DBE or prime requests INDOT to write joint checks.

. EEO Officer CUF Requirements:

The Project Engineer (PE) must notify the EEO Officer when a DBE will be
present on the jobsite.

Routine CUF oversight will occur on every job and the EEO Officer or
project staff will complete a compliance CUF Form and submit copies of
these reports to the EOD Contract Compliance Section monthly. Pursuant to
49 CFR 26.37 (b), the EEO Officer or project personnel will verify by
written certification that they have reviewed contracting records and
monitored work sites to ensure work committed to DBEs is actually
performed by the DBESs.

If a routine CUF oversight review reveals a concerrn, the EEO Officer will
conduct a more in depth review and create a formal report as defined herein
that identifies the problem. The EEO will forward the report to the EOD
Contract Compliance Section.
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¢. EOD Contract Compliance Specialist CUF Requirements:

o The EOD Compliance Section will assist the EEO Officers in conducting
CUF reviews and creating formal reports as needed.

e When an outside complainant, an EEQ Officer, or FHWA alleges a CUF
violation or identifies a red flag, the Director may request a Central Office
Contract Compliance Specialist conduct an in-depth CUF review and create
a formal report with a recommendation.

I. Acceptance of Joint Checks

INDOT allows the use of joint checks under certain circumstances and evaluates written
requests by a DBE on a case-by-case basis.

1. INDOT will consider the following factors in determining whether it allows a joint
check: '

a. Whether the manufacturer/supplier has an established policy on requesting joint
checks from firms and the content of the policy.

b. How often does the manufacturer/supplier request joint checks?
c. Are there other firms from which the manufacturer/supplier requests joint checks?

d. Why is the manufacturer/supplier requesting joint checks from the individual
DBE firm?

e. How long will the DBE be required to accept joint checks?
f Has the DBE received or when will it receive its payment for the materials?
g. What is the prime contractor’s policy on issuing joint checks?

h. Was the joint check requirement issued by the manufacturer/supplier or the prime
'~ contractor?

2. INDOT will weigh the factors set forth above in its decision whether to allow a joint
check to ensure that the practice does not compromise the independence of the DBE
firm nor inhibit its ability to perform a CUF on an INDOT project.

III. DBE GOALS
A. Annual DBE Goal
1. INDOT determines its annual DBE Goal using the following method:
Step 1 — Base Figure, 49 CFR Section 26.45 (c)

To arrive at its Base figure, INDOT uses the most relevant and reliable data available
to provide demonstrable evidence of those DBEs ready, willing, and able relative to
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all firms in the market area. INDOT’s Geographic Market Area (GMA) is considered
to be the State of Indiana and relevant portions of Wisconsin, Michigan, Ohio,
Kentucky, and Illinois. INDOT uses the following data sources: (1) INDOT’s
Bidder’s List and (2) the active and currently certified DBE construction and
consultant firms listed in INDOT’s DBE Public Search. All contractors that apply for
or renew their prequalification status with INDOT must complete a Bidder’s List
Registration Form. On this form, the company must submit a list of primes the firm
has quoted to and subcontractors that have submitted quotes. This information forms
the basis for INDOT’s Bidder’s List. Construction contractors must renew their
prequalification status annually, and consultant contractors must renew their
prequalification status every two years.

Step 2 — Adjustments to the Base Figure, 49 CFR Section 26.45 (d)

INDOT considers several factors in determining whether to apply adjustments to its
Base Figure, as outlined in 49 CFR Section 26.45(d). First, INDOT considers the
median past participation (MPP) of DBE firms relative to all firms on construction
contracts closed within the past seven calendar years based on data collected from
INDOT’s DBE-3 form, which INDOT requires on all construction contracts with
DBE participation regardless of whether the contract includes a DBE goal. The DBE-
3 form, which both the DBE and the prime contractor signs, provides the final amount
that was paid to the DBE. Second, INDOT further considers overall DBE
participation and activity on INDOT federal aid contracts regarding certification and
bidding.

. Projection of Race Neutral Participation

In accordance with 49 CFR § 26.45(f)(3), INDOT meets the maximum feasible -
portion of its overall goal through race neutral means. INDOT’s race neutral
initiatives are designed to:

a. Create a level playing field on which DBEs can compete fairly for USDOT-
assisted contracts;

b. Assist the development of DBE firms so they can compete successfully in the
market place outside the DBE Program; and

c. Ensure that INDOT’s DBE Program is narrowly tailored in accordance with
applicable law.

INDOT considers past DBE participation as a factor in its race neutral projection.
DBE past participation data is based on federal aid contracts closed during the past
seven (7) calendar years. INDOT considers there types of race neutral past
participation data: (1) DBE subcontractor participation in excess of the DBE goals on
goal contracts, (2) DBE participation on contracts with no DBE goal, and (3) DBE
participation as prime contractors.
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3. Annual Goeal Accountability

If INDOT fails to meet its overall DBE goal at the end of the federal fiscal year, it
will analyze the reasons for the shortfall and establish specific steps and milestones to
correct problems identified in its analysis that will enable the recipient to meet its
goal in the new fiscal year. Pursuant with 49 CFR § 26.47(c) and (d), INDOT wall
submit the analysis and corrective action plan within 90 days of the end of the fiscal
year for FHWA approval.

B. Individual Federal Aid Contract Goals
1. Generally

INDOT sets individual contract goals on federal aid construction, consulting, and
LPA contracts as a means of satisfying the INDOT race conscious portion of its
annual goal; however, INDOT only applies contract goals on those DOT-assisted
contracts that have feasible subcontracting and sub-consulting opportunities and
certified DBE firms that are certified to perform the pertinent work in the geographic
area.

INDOT may also set DBE goals on construction inspection contracts. This is an
exception to setting goals only on contracts in which subcontracting opportunities are
available.

The EOD retains its own database of race conscious DBE participation commitments
on both construction and consulting contracts in addition to that retained by the
agency.

INDOT creates monthly reports to monitor DBE subcontractor payment with the
information gathered from prime contractors” monthly subcontractor payment
information submissions. These reports allow the EOD to monitor DBE payments in
relation to the annual goal and adjust the race conscious goal if necessary.

INDOT examines information reported on its DBE-3 forms submitted by the prime
contractor at the end of the contract performance. INDOT monitors the forms to
ensure that actual payment reflects the commitment towards the contract’s goal at the
contract’s award and any approved participation changes during the contract’s
performance. Should the DBE-3 form indicate that the DBE subcontractor received
less than what was committed on the AAC to meet the DBE goal on the contract,
INDOT will request a written explanation by the prime contractor before final
payment is released. This document is reviewed by the EOD Compliance Section to
determine if any payment shortage was a result of the prime contractor’s bad faith. If
EOD determines that the discrepancy in payment was not the result of a good faith
contract variance or other legitimate reason, the EOD may recommend that INDOT
not make final payment to the prime contractor, and EOD will notify INDOT
Prequalification Committee for review and possible sanctions in accordance with the
Committee’s rules and policies.
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2. Construction Contracts

Race conscious goals are set on construction contracts with the cooperation of the
INDOT Contract Administration Division (CA), which provides the EOD with
contract proposals and DBE Interest Reports. The Reports are composed of
specially-flagged proposal items in specification groups that DBE firms have
performed in the past. When CA estimators have completed the estimation process
for a contract, they copy the electronic proposal and Interest Report file to a shared
network drive and notify the EOD Compliance Section via email. Next the
Compliance Specialists evaluate the proposal and report and choose to either set a
DBE goal or to not set a goal on the coniract after considering the Interest Report.
The Compliance Specialists carefully evaluate the contract regarding the following:

a. Overall contract type;
b. Contract location;
c. Contract estimate amount;

d. The DBE firms certified to perform in the item groups listed in the Interest
Report; -

e. The capacity of DBE firms in d. above; and

£ The race conscious contract goal average, to date, as it relates to the
Annual Goal.

Finally, the Specialists notify the CA estimators by email of the contract goal.
3. Consultant Contracts

INDOT sets its consultant contracts using the above factors. Procedurally, the
process differs in that the EOD receives the contract information directly from the
LPA or INDOT Consultant Section in Contracts Administration. The EOD receives
contract data electronically or in a meeting with INDOT’s Consultant Section
regarding:

a. The contract number;

b. The total estimated project cost;

c. The subconsulting opportunities typical to project type; and
d. The project location.

When INDOT has evaluated all of the above factors, it notifies the LPA or INDOT
consultant coordinator of the DBE goal on the contract.
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IV.

GOOD FAITH EFFORTS

INDOT has created the following process, which is incorporated into all INDOT construction
contracts through Recurring Special Provisions Section 103:

A. Good Faith Efforts Process for Construction Contracts

1. Good Faith Effort Reviews at Contract Award:

a.

At an INDOT bid opening, each prime contractor must submit a proposal book
together with a completed AAC that must list each DBE with which it has agreed
to subcontract. The AAC must also list the line item to be contracted with the
DBE and the amount to be paid to the DBE. The prime contractor must make
DBE commitments when it submits its bid to INDOT in response to a letting.
Primes may not wait until after contract award to commit to meeting the
contract’s DBE goal.

If the apparent low bidder has not achieved all or any part of the DBE goal,
INDOT will notify the contractor that it has three (3) business days from receipt
of notice to provide INDOT’s Contract Engineer with a written explanation
accompanied by supporting documentation of its “good faith efforts” taken to
achieve the goal prior to the bid letting. A contractor may still be awarded the
contract if it documents that it made adequate good faith efforts to meet the goal.
49 CFR §26.53.

If a contractor provides a response to INDOT’s good faith efforts request, the
EOD Compliance Section reviews the response, a copy of all proposal books, and
accompanying documentation. After a review, the EOD makes a “fair and
reasonable judgment” as to whether or not the bidder made good faith efforts in
consideration of “the quality, quantity, and intensity of the efforts that the bidder
has made.” The EOD Compliance Section reviews a contractor’s good faith
efforts with guidance set forth in 49 CFR 26 Appendix A.

The fact that a prime contractor used its Bid Express account with INDOT to
focate a suitable DBE could be considered one factor, but not the only factor, in a
good faith effort analysis. The prime contractor cannot rely solely on their Bid
Express account to determine the availability of suitable DBEs. The prime
contractor must research INDOT's DBE website:
ht‘tps://ﬁnancial.gmis.in.gov/psc/,quest/EMPLOYEE/ERP/c/SOI APPS MWBE.S
Ol DBE CERT.GBL?& to determine if a DBE is certified prior to bid submittal.

Although there may be some additional costs involved in finding and using DBEs,
this is not in itself sufficient reason to excuse a bidder’s failure to meet the
contract DBE goal. '

If the EOD determines that the contractor demonstrated adequate good faith
efforts, INDOT will award the contract to the lowest qualified bidder.

If the EOD determines that the contractor failed to demonstrate good faith efforts,
the EOD shall issue a written memorandum that explains its analysis and submit it
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to INDOT’s Contract Administration Division. The EOD strives to make its
recommendations within two business days of receipt from the contractor.

g. Should the EOD determine that the contractor did not use or document adequate
good faith efforts to achieve the DBE goal, the Contract Administration Division
will send the contractor a copy of the written memorandum and inform it of its
right to an informal review hearing.

h. If the contractor desires an informal review of the decision, it shall send a written
request to INDOT. Upon receipt of the request, INDOT will provide the
contractor with an opportunity for an informal review of the decision before
INDOT’s Chief Legal Counsel and Deputy Commissioner ot his or her designee
(the “Deputy Commissioner”) who did not participate in the EOD’s decision. The
sole issue before the Deputy Commissioner shall be whether the EOD made any
material errors of law or fact in its decision, or conducted its process in a manner
sufficiently arbitrary or capricious to support a recommendation to the
Commissioner of INDOT contrary to EOD’s decision not to award the contract to
the contractor. '

i, At the informal review, the contractor may present any evidence it deems
relevant, including but not limited to: affidavits, documents, and testimony of
witnesses. The contractor may request INDOT staff to appear and present
testimony.

j. After the informal review, the Deputy Commissioner will make a written finding,
If the finding overrules the EOD decision, INDOT will award the contract to the
contractor if otherwise qualified. If the written finding upholds the EOD’s
decision not to award the contract to the contractor, it shall be forwarded to the
Commisstoner for review. '

k. If after review of the total record, the Commissioner determines that the
contractor’s good faith efforts were sufficient, he shall issue a final written
determination that overrules the Deputy Commissioner’s decision and orders that
the contract be awarded to the contractor (lowest qualified bidder).

1. Ifthe Commissioner determines that the contractor’s good faith efforts were
insufficient, he shall issue a contract award determination approving the EOD’s
and Deputy Commissioner’s decision and at the Commissioner’s sole option, and
without further proceedings, either direct INDOT’s Contract Administration
Division to award the contract to the next lowest, qualified bidder or to reject all
bids and re-let the contract.

2. Good Faith Efforts Associated with Change Order

a. INDOT’s DBE program applies to all DOT-assisted contracting opportunities,
including change orders on contracts that affect the contract DBE goal. INDOT
has the following DBE Change Order Policy:

b. A chahge order to a contract with a DBE goal shall be considered significant if, as
a result of the change order, a new item or items.of work have been added that
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result(s) in a new contracting opportunity or opportunities not reasonably related
to pay item(s) currently being performed by the prime or any subcontractor
(“Significant Change Order”).

If there is a Significant Change Order to a contract with a DBE goal, the prime
contractor must hire or make good faith efforts to hire a DBE firm to perform the
work.

. If, as a result of a change order, work has been added to a contract with a DBE
goal that involves or is related to pay items of work that was committed to a DBE
firm, whether or not counted toward the DBE goal, the prime contractor shall
offer that same DBE firm the opportunity to perform the additional work. The
prime contractor shall consider other DBE subcontractors if the additional work
puts the original DBE firm over its prequalification limits. If the DBE firm 18
unable to perform the additional work, the prime must make good faith efforts to
hire an alternate DBE firm to perform the work.

If, as a result of a change order, work has been added to a contract with a DBE
goal that involves or is related to pay items subcontracted to a non-DBE
subcontractor, the non-DBE subcontractor may perform the additional work. The
prime contractor may have to consider other subcontractors if the additional work
puts the original subcontractor over its prequalification limits.

If, as a result of a change order, work has been added to a contract with a DBE
goal, that involves or is related to pay items that a prime contractor is already self-
performing, the prime contractor may self-perform the additional work.

However, if the prime contractor chooses to subcontract the additional work that
results from the change order the change order shall then be considered a
Significant Change Order, and the prime contractor must make good faith efforts
to hire a DBE firm to perform the work.

. The prime contractor shall forward all documentation of its good faith efforts to
hire a DBE as a result of a Significant Change Order to the EEQ Officer for
review. Contract performance shall not be delayed as a result of a prime
contractor’s good faith efforts responsibilities or INDOT’s review thereof.

Should the EEO Officer determine that a prime contractor failed to use good faith
efforts to hire a DBE firm as required as a result of a Significant Change Order,
the EEO Officer should make a written determination and forward it to the
Director for review. If the Director concurs with the EEO Officer’s
determination, he or she may refer the prime contractor to INDOT’s
Prequalification Committee for appropriate action.

. DBE Public Search

Bidders on federally-assisted contracts have the affirmative obligation to consult the
list or use other means to ensure that each firm listed on the AAC is a certified DBE
for the items listed at the time of bid submission. It will not be considered “good faith”
if a contractor does not achieve the DBE goal because it lists a firm that is not included

on the INDOT DBE Public Search.
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B. Good Faith Efforts Process for Consultant Contracts

INDOT normally lets consultant services contracts through the issuance of a RFP. In an
INDOT or sub-recipient RFP, EOD may include a DBE goal if reasonable sub-consulting
opportunities exist and there are qualified DBE firms to perform the type of work. The
consultants respond to the RFP by submitting a LOI that is then ranked by qualification.
The consultant with the highest rating is sent to INDOT’s Consultant Selection Review
Committee for approval. The approval process includes a determination by the EOD
whether the highest rated consultant achieved the DBE goal or demonstrated that it used
adequate good faith efforts to do so.

INDOT allows a consultant that has not achieved the DBE goal at the time of the
submission of the LOT a three-day period to present documentation of its good faith
efforts to do so. INDOT’s EOD will evaluate the information received based upon the
same criteria listed above and issue a written determination as to whether the firm made
adequate good faith efforts to achieve the DBE goal.

If the EOD determines that the DBE goal was not met but good faith efforts were made,
INDOT may proceed with contract negotiations with the consultant.

Conversely if INDOT determines that good faith efforts were inadequate, INDOT will
not proceed with contract negotiations with that consultant. The consultant is then '
entitled to the same informal appeal procedures as in the procedure for construction
contracts set forth above.

If, during the negotiation phase of the contract, either INDOT or the consultant decreases
or eliminates work committed to a DBE to meet the DBE goal, the consultant must use
good faith efforts to increase the participation of DBEs listed in its response or commit to
the use of additional DBEs in other areas of the project to meet the project goal. The fact
that the consultant can perform the work with its own forces does not relieve the
consultant from using good faith efforts to meet the DBE goal.

V. COUNTING DBE PARTICIPATION TOWARD GOALS
A, DBE Prime Contractors

When INDOT awards a contract to a DBE as a prime contractor, INDOT will count only
that portion of work actually performed by the DBE prime contractor toward its annual
DBE goal in addition to any DBE subcontracting work. DBE prime contractors are
identified as such in the EOD DBE database. DBE prime contractors are subject to the
same DBE subcontracting responsibilities as non-DBE primes.

B. DBE Service Providers

For services, INDOT will count toward DBE goals the entire amount of fees or
commissions charged by a DBE firm for providing a bona fide service required for the
performance of a contract, provided the fee is reasonable and not excessive as compared
with fees customarily allowed for similar services.
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C. DBE Subcontractor - 49 CFR § 26.55 (a).

A prime contractor may count 100% of the amount paid to a DBE subcontractor for labor
and materials provided to perform a defined and distinct item of the contract work. The
work must be performed by the DBE’s own employees and the DBE must order and pay
for all supplies and materials. The DBE must meet all subcontractor requirements in the
contract, including payroll and labor compliance requirements.

D. DBE Manufacturer - 49 CFR § 26.55 (e)(1).

A prime contractor may count 100% of the value paid to a DBE manufacturer for
materials furnished that become a permanent part of the project. A manufacturer is a firm
that operates or maintains a factory or establishment that produces on the premises the
materials, supplies, articles, or equipment required under the contract and of the general
character described by the specifications.

E. DBE Supplier (regular dealer) - 49 CFR § 26.55 (e)(2).

A prime contractor may count 60% of the value paid to a DBE supplier (regular dealer)
for materials furnished that become a permanent part of the project. A supplier is a firm
that owns, operates, or maintains a store, warehouse, or other establishment in which the
materials, supplies, articles or equipment of the general character described by the
specifications and required under the contract are bought, kept in stock, and regularly
sold or leased to the public in the usual course of business. The firm must be an
established, regular business that engages as its principal business and under its own
name in the purchase and sale or lease of the products in question. Pursuant to 49 CFR §
26.55(e)(2)(i1)(B), a DBE may be a supplier in such bulk items as petroleum products,
steel, cement, gravel, stone or asphalt without owning, operating or maintaining a place
of business if the firm both owns and operates distribution equipment for the products.
INDOT considers currently certified field office providers to be suppliers not
manufacturers for the purposes of counting DBE participation.

F. DBE Broker - 49 CFR § 26.55 (€)(3).

A prime coniractor may count 100% of the fee or commission received by the DBE
broker for the materials purchased and resold to the contractor that become a permanent
part of the project. The prime contractor cannot count any portion of the cost of the
materials and supplies themselves toward DBE goals. A facilitator, packager,
manufacturers’ representative, or other person who arranges or expedites transactions but
does not manufacture or supply on a regular basis cannot be a regular dealer or
manufacturer.

G. Joint Ventures

INDOT has the right to approve or not approve joint ventures with DBE firms. Whena
DBE performs as a participant in a joint venture, INDOT will count toward its DBE goal
that portion of the total dollar value of the contract equal to the distinct and clearly
defined portion of the work of the contract that the DBE either performs with its own
forces or subcontracts to, or purchases/leases from another DBE. Joint venture
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applications should be submitted to EOD for consideration at least twenty-four hours
prior to the submission of bids.

H. CUF

INDOT will allow expenditures to a DBE contractor to be counted toward DBE goals
only when the DBE is performing a CUF on that contract.

It is the responsibility of both the prime contractor and the DBE to ensure that the DBE is
performing a CUF. Failure of a DBE to perform a CUF will result in that work not being
counted toward the prime contractor’s DBE goal. In certain cases it could result in prime
or DBE contractor non-payment or ineligibility for future INDOT contracts.

1. Management

The DBE must manage the work that has been contracted. Management includes
scheduling daily operations, ordering equipment and materials, preparing and
submitting certified payrolls, and hiring and firing employees. All work must be
performed with the DBE’s own workforce. The DBE owner must supervise daily
operations either personally or with a full time, skilled and knowledgeable
superintendent. The superintendent must be under the DBE’s direct supervision. The
DBE owner must make all operational and managerial decisions of the firm.

2. Materials

The DBE shall negotiate the cost, arrange delivery, and pay for the materials and
supplies for the job. INDOT or project management staff shall review invoices to
determine if they are billed to and paid by the DBE. The DBE must determine the
quantity of the material and be responsible for the quality of the material. No credit
toward the DBE goal will be given to the cost of materials or supplies paid directly by
the prime contractor for the DBE.

3. Employees

The DBE work must be performed by personnel employed and under the conirol and
direction of the DBE firm. These include employees of the DBE or those recruited
through the traditional recruitment or employment centers available. To be
considered independent businesses, DBEs shall keep a regular workforce. DBEs
shall not share employees with non-DBE contractors, especially the prime contractor.
The DBE firm must be responsible for all payroll and labor compliance requirements
for all employees within the control of the firm and is expected to prepare and finance
the payrolls.

I. Trucking
1. Preconstruction Requirements

a. For any INDOT contract involving trucking (“Contract™), at the preconstruction
conference (or for those situations where the preconstruction conference is held
several weeks prior to the start of construction, within a reasonable time after the
preconstruction conference but at least five days before work begins), the
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general/prime contractor (“Contractor”) shall provide the INDOT Project
Engineer/Project Supervisor (PE/PS) with a list of trucking companics, both DBE
and non-DBE, that the Contractor and any of its subcontractors intend to use for
hauling with respect to the Contract.

b. This provided list shall include only those haulers with which the Contractor or
one of its subcontractors has an agreement for the Contract (“Primary Haulers™).
The Contractor shall advise INDOT’s PE/PS of any subsequent changes to the list
of Primary Haulers.

c. The Contractor must provide a copy of any written agreement or agreements it
has with a DBE trucking company or companies to the INDOT PE/PS.

d. Trucks from other haulers (“Supplemental Haulers™) may be used on the Contract
to supplement the trucks available from the Primary Haulers. These
Supplemental Haulers shall operate under agreements with the Primary Hauler.

e. It is not necessary for INDOT to be given advance notification that a
Supplemental Hauler shall be used; however, INDOT should receive such notice
prior to submittal of the corresponding trucking report. INDOT’s district and
field personne! understand that Contractors will only have agreements with
Primary Haulers. ‘

. Post Construction Requirements for DBE haulers only

A participating DBE hauler must submit monthly trucking reports to EOD, Central
Office Contract Compliance Section. The reports are to be completed by the DBE
hauler and record the payments received from the Prime Contractor and the
distribution of payments the DBE hauler makes to haulers used to supplement its
fleet. The trucking form is accessible from the following website:
http://www.in.goV/indot/div/legaI/dbc/pubs/DBETruckingReport.pdf

. Monitoring of Trucking Reports

INDOT EOD will review trucking reports submitted by the DBE Trucking firm each
time it receives payment from the prime contractor.

. General Trucking Credit Policies

EOD follows 49 CFR 26.55(d) and uses the following guidelines for an accurate
assessment of DBE goal attainment through the use of a DBE hauler:

a. The DBE must be responsible for the management and supervision of the entire
- trucking operation for which it is responsible on a particular contract, including its
dispatching, and there cannot be a contrived arrangement for the purpose of
meeting DBE goals.

b. The DBE must itself own and operate at least one fully licensed, insured, and
operational truck used on the contract but not necessarily at the site of work for
each day that the prime contractor requests trucks.
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¢. INDOT will allow DBE credit for the total value of the transportation services the
DBE provides on the contract using trucks it owns, insures, and operates using
drivers it employs.

d. The DBE may lease trucks from another DBE firm, including owner-operators
certified as DBEs. INDOT will allow DBE credit for the total value of the
transportation services the lessee DBE provides on the contract.

e. The DBE also may lease trucks from non-DBE firms or non-DBE owners-
operators. When a DBE leases trucks from a non-DBE, INDOT will allow DBE
credit for the value of transportation service provided on the contract by trucks
equal in number to the number of trucks used under subsections “c” and “d.”
INDOT also will allow DBE credit for any fee or commission the DBE receives
as a result of the lease arrangement for any additional non-DBE trucks.

f. For purposes of counting under “c” and “d” above, the lease must indicate that the
DBE has exclusive use of and control over the truck. This does not preclude the
leased truck from working for others during the term of the lease when the truck
is not needed by the DBE and with the consent of the DBE, so long as the lease
gives the DBE absolute priority for use of the leased truck. Leased trucks must
display the name and identification number of the DBE.

J. Removal of DBEs from DBE Eligibility or DBE Certification Revocation

1.

When a prime contractor has made a commitment to use a DBE firm as noted on its
AAC but a subcontract has not been executed before a DBE firm becomes ineligible,
a prime contractor may not count that firm toward the contract goal, and INDOT will
direct the contractor to meet the contract goal with an eligible DBE firm or
demonstrate that it has made a good faith effort to do so.

If a prime contractor has executed a subcontract with the firm before the firm has
been notified of its ineligibility, the prime contractor may continue to use the firm on
the contract and may continue to receive credit toward the DBE goal for the firm’s
work. In this case or in a case where a prime contract was let to a DBE later ruled
ineligible, the portion of the ineligible firm’s performance of the contract remaining
after the issuance of the notice of its eligibility shall not count toward INDOT’s
overall goal but may count toward the contract goal.

Exception: If the DBE’s ineligibility is caused solely by its having exceeded the
business size standard or the personal net worth limitation during the performance of
the contract, INDOT will continue to count its participation on that contract toward
overall and contract goals.

DBEs that have had their certification revoked by INDOT and have requested an
internal INDOT appeal remain certified throughout the internal appeal process and
until INDOT has notified the DBE of its final decision.

If the prime contractor can demonstrate a “good cause” situation to INDOT"s EOD,

the prime contractor may terminate the DBE subcontractor with written consent from
INDOT’s EOD. Good cause includes a situation where the DBE subcontractor has
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failed or refused to perform the work of its subcontract in accordance with normal
industry standards.

a. INDOT’s EOD also may permit a prime contractor to terminate a DBE
subcontractor “for other documented good cause that the recipient determines
compels the termination of the DBE subctractor.”

b. Good cause does not exist if the prime contractor seeks to terminate a DBE it
relied upon to obtain the contract so that it can self-perform the work in question
or substitute another DBE or non-DBE firm. Nor does it exist from the failure or
refusal of the DBE subcontractor to perform its work on the subcontract resulting
from the bad faith or discriminatory action of the prime contractor.

VI. DBE Certification
A. Authority

INDOT is the sole certifying agency for the Indiana DBE Program and certifies for all
transit authorities, FHWA, FTA, and FAA as set forth in the State of Indiana’s Unified
Certification Program (UCP) as amended.

B. Overview

INDOT’s EOD has a certification section comprised of a manager, EOD coordinator and
three certification specialists. Certification Specialists review DBE and ACDBE
applications, evaluate relevant financial forms, conduct interviews to determine expertise
and control, and perform on-site evaluations of firm facilities to determine if each
applicant meets the requirements as set forth in 49 CFR Part 26 Subpart D and 49 CFR
Part 23 Subpart C. INDOT keeps all applicants financial documents confidential and
does not release any such information without the applicant’s written consent.

C. Qualifications for DBE Certification
I. Social and Economic Disadvantage

To qualify for certification as a DBE, a for-profit firm must be at least 51% owned by
a socially and economically disadvantaged individual(s) who is a citizen of the United
States or lawfully admitted permanent resident. The following classes are rebuttably
presumed to be socially and economically disadvantaged under 49 CFR 26.67(a):
Female, Black, Hispanic, Asian Pacific, Asian Indian, or Native American. Although -
these groups have a rebuttable presumption of social disadvantage, any individual
who can establish social disadvantage by a preponderance of the evidence, based on
guidelines set forth in Appendix E to 49 CFR Part 26, may qualify. Individuals who
do not belong to a presumptively disadvantaged group have the burden of persuasion
that they are in fact socially and economically disadvantaged.

2. Personal Net Wo rth.

The socially and economically disadvantaged owner must not have an individual
personal net worth, excluding the value of the owner’s primary residence and
ownership interest in the firm, of more than $1.32 million.
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3. Control

The socially and economically disadvantaged individual must “control” the firm,
meaning that he or she must have an overall understanding of and managerial and
technical competence and experience directly related to the fype of business in which
the firm is engaged and in the firm’s operations.

Independence

The socially and economically disadvantaged owner must have operational and
managerial control and independence from non-DBE firms. The contributions of
capital or expertise used to acquire ownership must be “real and substantial” and
derived from individually and independently owned resources. Debt instruments
from financial institutions or other organizations that lend funds in the normal course
of their business do not render a firm ineligible even if the debtor’s ownership interest
is security for the loan.

.Factoring Method

Factoring method of financing does not raise any more concerns about a DBE firm’s
independence than does any other typical lending institution financing arrangement if
the agreement sets forth the following provisions: the seller of the accounts
receivable remains liable for the purchase price fronted by the factor through
collateral or the rescinding of purchase funds; the debtors, or customers, are not
guarantors of payments to the factor; there are only two parties at risk: the seller of
the accounts receivable and the purchaser, or factoring institution. INDOT will
require a copy of the DBE’s factoring agreement to ensure that there are no third
party (e.g. prime contractor) guarantors that could compromise its independence.

Small Business Requirement

A DBE firm must be a small business. This means that a firm applying for DBE
status may not have gross receipts, averaged over a three-year period, that exceed the
Small Business Administration size standards associated with the specific type of
firm. See 13 CFR Part 121. In no case, may a DBE firm’s gross receipts averaged
over a three-year period exceed $22,410,000.00. More information on the small
business size standards can be found at the USDOT’s Office of Small and
Disadvantaged Businesses website at: http://www.osdbu.dot.gov/index.cfm.

D. Interstate Certification

INDOT accepts out of state certification applications for DBE firms certified in their
home state. INDOT will review applications independently, however, regardless of the
certification determination of the home state. INDOT will request the following
information from the firm:

L.

A complete copy of the application form and all supporting documents and any other
information submitted to any state related to its certification. This includes affidavits
of no change and any notices of changes it submitted to any state concerning its
application or status;
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2. Any notices or correspondence from states other than the home state concerning its

status as an applicant or a DBE (e.g. denial of certification or subject to
decertification action);

If the firm has filed a certification appeal with DOT, it must disclose this and provide
its appeal letter and DOT’s response; and

An affidavit sworn to by the firm’s owners before a person authorized by state law to

. administer such oaths or an unsworn declaration under penalty of perjury that the

firm’s owner has submitted all information required by 49 C.F.R. 26.85 (c) (above)
and the information is correct and that the information is identical to the information
submitted to the home state. If the home state’s on-site report is more than three
years old as of the date of the firm’s application to INDOT, INDOT may require that
the affidavit also affirm that the facts in the on-site report remain true and correct.

INDOT must take the following actions when it receives all the information listed above:

I.

Within seven days request the following: a copy of the site visit report from the home
state, any updates to the site review, and any evaluation based on the site visit. In
accordance with the federal regulation, the home state must transmit this information
to INDOT within seven days of receiving the request.

Determine whether INDOT believes the home state’s certification is accurate,
erroneous or should not apply in Indiana. If INDOT determines the home state’s
certification is erroneous or should not apply, this determination should be based
upon:

a. Lvidence of fraud involved in the certification;

b. Information not available when the home state certified the firm showing that the
firm is not eligible;

c. Evidence that home state’s certification is erroneous or was inconsistent with the
requirements of the federal regulations;

d. Different requirements in INDOTs state law than the home state’s law;

e. The information provided by the firm does not meet the requirements listed in 49
CFR §26.85(c) (described above).

. Qualifications of an ACDBE firm

A firm applying for ACDBE certification must state that it is applying for certification as
an ACDBE and comply with all application requirements set forth in 49 CFR §§26.61-91

‘and 49 CFR § 23.31-39.

1. Small Business Requirement

a. Generally. A firm applying for ACDBE status is eligible for certification if its
gross receipts averaged over the firm’s previous three fiscal years do not exceed
$30 million or current limit as may be set by the U.S. Secretary of Transportation.
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b.

Exceptions to this include:

i. Banks and financial institutions that may not have gross receipts averaged
over the firm’s previous three fiscal years over $275 Million or current limit
as may be set by the U.S. Secretary of Transportation.

ii. Car rental companies’ gross receipts averaged over the firm’s previous
three fiscal years may not exceed $40 Million or current limit as may be set by
the U.S. Secretary of Transportation.

iii. Pay Telephone firms may not have greater than 1,500 employees to be
eligible for ACDBE certification or current limit as may be set by the U.S.
~ Secretary of Transportation.

2. DBE Presumption of Eligibility

Firms certified as a DBE are presumed eligible to participate as an ACDBE if socially
and economically disadvantaged owners control the firm with respect to its activity in
the concessions program. Further, INDOT is not required to certify a DBE firm as an
ACDBE firm if it does not do work relevant to the airport’s concessions program.

3. INDOT will take the following steps to certify ACDBEs:

a.

Obtain the resumes or work histories of the principal owners of the firm and
conduct personal interviews.

Analyze stock ownership if it is a corporation.
Analyze the bonding and financial capacity of the firm.

Determine the work history of the firm, including any concession contracts or
other contracts it may have received.

Obtain a list of the licenses of the firm and its key personnel to perform the
concession contracts or other contracts it wishes to receive.

Obtain a statement from the firm of the type of concession it prefers to operate or
types of other contracts it prefers to perform.

Eligibility of Alaskan Native Corporations do not apply under this part but are
governed by 49 CFR §26.73(h).

F. Annual Updates Applicable to Both DBE and ACDBE Firms

Certified DBE/ACDBE firms are required to report any changes in their business
structure to the EOD. In all cases, DBE and ACDBE firms must provide the EOD with
an annual update of its business and financial structure, including any changes in the
personal net worth of the owner. These updates are in affidavit form and must be
accompanijed by the owner’s and firm’s most recent tax returns. The EOD will
investigate if information indicates a possibility that the firm may no longer qualify for
the DBE program.
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G. Continued Certification Reviews of DBE and ACDBE Firms

INDOT relies upon the annual updates certified firms submit and does not wait until a
three-year period elapses to analyze changes in certified firms that may affect
certification. INDOT will use its best efforts to conduct an onsite investigation of each
certified firm every three years.

H. Updated Certification Letters

Upon request by a certified DBE/ACDBE, INDOT will issue a letter with the current date
that reads the firm is still a certified DBE, provided that the firm is current on all of its
annual update submittals. This letter is not intended as nor should it be interpreted as a
recertification. This letter is merely a confirmation by INDOT that the firm remains
certified.

I. Certification Denial Appeals Applicable to Both DBE and ACDBE Firms

If the EOD determines that an applicant does not qualify for DBE status, the EOD will
issue a denial letter setting forth the specific reasons for the denial and applicable federal
regulations and mail it to the applicant via certified mail. Should the EOD determine that
an applicant does not qualify for DBE status, the applicant may appeal the decision to the
USDOT within 90 days of the determination, pursuant to 49 CFR §26.89. The appellant
has the burden of proof to show that the EOD was incorrect in its determination not to
certify the firm. An applicant that does not exercise its right to appeal within the 90 days
may re-apply with the EOD for certification no sooner than nine months after the date of
the EQD letter denying certification. A firm that is certified in its home state and is
denied certification by INDOT may request an in-person meeting in writing to discuss
INDOT’s objections to the firm’s eligibility. If such a meeting is requested, INDOT will
schedule it within thirty days of receipt of the written request.

J. Revocation of Certifications of DBE and ACDBE Firms

If the EOD revokes a current DBE firm’s certification status, the firm may request an
appeal before an ALJ. INDOT generally uses aftorneys from the Indiana Office of
Attorney General trained in certification matiers to preside as ALIJs over decertification
appeals. At a decertification denial or revocation hearing, EOD has the burden of proof
to show it correctly based its determination to revoke certification upon federal
regulations, 49 CFR Parts 26 and/or 23. After a hearing before the ALJI, both INDOT
and the firm have further appeal rights with the Federal DOT.

Any DBE firm whose status has been revoked by the EOD shall remain certified and
listed in the DBE Public Search until the internal INDOT appeal has been completed.
Should the firm exercise its right to further appeal to USDOT, pursuant to 49 CFR
26.87(1)(2), the EOD may remove the DBE firm from its DBE Public Search of certified
firms. Should USDOT overturn the INDOT revocation determination, INDOT will re-
enter the firm in its DBE Public Search.
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K. Withdrawal of Certification Application

If an applicant for DBE certification withdraws its application before INDOT has issued
a decision on the application, the applicant can resubmit the application at any time.
INDOT will place the reapplication at the “end of the line,” behind other applications that
have been made since the firm withdrew its previous application. An applicant may
withdraw and reapply within twelve months from the date of the original submittal so
long as the applicant does not establish a pattern of frequent withdrawal of applications
before INDOT makes a decision.

L. Certification Procedures

1. The EOD receives applications either by mail, courier, or personal delivery. The
Administrative Assistant stamps the “Received Date” in the mid-section of Page 1 of
the application on the day it is received.

2. The Administrative Assistant enters into an INDOT database the name of the
applicant company and the date the EOD received the application. The
Administrative Assistant must complete this process within one business day of
application receipt by the EOD.

3. The Administrative Assistant verifies whether the applicant has obtained their
Business Registration Number (BRN).

a. If the BRN is not evident upon review of the application, the Administrative
Assistant contacts the company via email, phone, fax or mail to inform it that a
BRN must be obtained within seven business days before the EOD can process
their application. The Administrative Assistant places a reminder in Outlook of
the deadline and holds the file for ten business days allowing the applicant time to
obtain the BRN.

i, If the BRN is not obtained and communicated to the EOD by the tenth
business day, the Administrative Assistant calls the applicant reminding it of
the need for the BRN. After that call is made the applicant shall have one
business day to email or fax a copy of its BRN to the EOD. If the EOD does
not receive notification of the BRN within this time period, the Administrative
Assistant sends a certified letter o the applicant stating that the file was closed
due to lack of information Administrative Assistant will place the file folder in
the cabinet designated for closed files.

ii.  Ifthe BRN is received within the aforementioned deadline, advance to step
3.b.

b. If the BRN is provided timely, the Administrative Assistant logs the application
into the Repository by completing the Profile and Application pages within one
business day of receipt. Applications are listed with a status of “Pending” on the
Applications page. Acknowledgement of receipt of application is noted on the
Communication page and a letter acknowledging receipt is sent to applicant via
email, phone, fax or mail within one business day of receipt of a complete
application or a BRIN.
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Within one business day of receipt of an application with a BRN or within one
business day of receipt of the BRN, the Administrative Assistant places the
application and accompanying documentation in a folder, two hole punches the
documents that have been received. Then the Administrative Assistant reviews the
incoming applications to determine if the applicant has provided all required
documentation as identified on the EOD certification checklist. This review will not
assess the accuracy of the documents. If the application is deficient, the
Administrative Assistant will so document in the Repository and on the checklist.

If the application is deficient, the Administrative Assistant will request via email, fax,
or certified mail that the applicant cure the deficiency so the file can be reviewed.
The applicant has fifteen (15) calendar days from the date the applicant receives the
letter to provide the additional documentation. The Administrative Assistant files the
applicant’s folder with the application in the filing cabinet for the seven calendar
days.

a. If requested documentation is not provided within the fifteen (15) calendar days
period, the Administrative Assistant notes his or her comments in the Repository
on the Communication Log and sends the second request by email, fax or certified
mail (whichever request was not used the first time.)

b. If the applicant does not respond to the second request within fifteen (15) calendar
days of such contact, the Administrative Assistant makes a third and final attempt
to reach the applicant by whichever method that was not used before, allowing
seven (7) calendar days from date of contact for the applicant to respond. The
Administrative Assistant will note this in the Repository on the Communication
Log. '

¢. Ifrequested documentation is not provided within a seven (7) calendar day
period, the Administrative Assistant will write a letter closing the file for lack of
cooperation. This letter will be sent certified mail and signed by the Certification
Manager.

d. If the applicant is an out of state firm, the Administrative Assistant will request a
site visit from the home state UCP.

Once the Administrative Assistant has a complete application, he or she will give the
application to the EOD Coordinator.

The EOD Coordinator assigns files evenly among the Certification Specialists and
logs all activity in the Repository by submitting comments in the Communications
Log.

Once the Certification Specialist has completed the file for review, the Specialist
must complete the review within ninety days. The Certification Specialist may
extend the time period one time for no more than an additional sixty days upon
written notice to the firm explaining in detail the reason for the need for an extension.

The Certification Specialist conducts a desk audit of the file.
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10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

After all requisite documentation has been reccived and evaluated, the Certification
Specialist schedules a site visit with the Applicant (if it is an Indiana company).

The Certification Specialist conducts the site visit asking all questions and for the
provision of documents as needed.

The Certification Specialist completes a DBE Final Review/Revisions Report and
adds the Report to the file.

The Certification Specialist presents all findings/recommendations at the weekly
Certification Review Committee meeting.

Once a decision is agreed upon by the Certification Review Committee, the
Certification Specialist drafts an appropriate determination letter. If the decision is a
denial, the letter will include the reasons for denial with an appropriate reference to
the federal regulation. The determination letter should include the initials of the
Certification Manager or Director and the Certification Specialist. If the applicant is
an out of state firm, it will also copy the certifying agency.

The Certification Specialist updates the application status in the Repository.

a. If the applicant is certified, the Certification Specialist determines the NAICS
Codes and the DBE Codes applicable to the company’s products/services. The
Certification Specialist logs the NAICS and DBE codes into the Repository on the
Application page.

b. If the applicant is denied, the Certification Specialist enters the denial reason(s)
into the Communication log (use 49 CFR codes).

c. If the applicant is closed, the Certification Specialist enters the reason(s) it is
closed into the Application page and the Communication log (use 49 CFR codes).

The Certification Specialist delivers the completed file to the Certification Manager
with the appropriate letter attached to the file.

The Certification Manager reviews the file, signs the letter and returns the file to the
EOD Coordinator to note in the Communication Log.

The EOD Coordinator changes the desk audit and forwards the file to the
Administrative Assistant

The Administrative Assistant copies the signed letter for placement in the folder, then
sends the letter to the applicant by electronic mail and notes the date INDOT sends
the letter in the Communication Log within one business day of receipt of file.
Electronic notices only apply to notices of initial certification, continued certification,
and code change updates. INDOT mails all other notices by certified mail.

INDOT accepts out of state certification applications for DBE firms certified in their
home state. INDOT will review the applications independently, however, regardless
of the certification determination of the home state. INDOT will request a copy of
the on-site investigation from the applicant’s home state.
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21. If a firm applying for certification has a current, valid certification form or is
recognized by the Small Business Administration (SBA) under the 8(a) small
business program, INDOT will accept its 8(a) application instead of a DBE
application and all documents relevant to the SBA determination. INDOT will
however ask for additional documentation, if necessary, to make an appropriate
determination concerning the firm’s DBE status.

22. If an applicant is denied certification, INDOT will follow the procedures outlined in
subsections H and I of this section of the Manual.

M. DBE Certification File Procedures

The Certification Section shall follow the procedures set forth below in organizing and
maintaining DBE files:

Section I (Inside Cover)
—  Checklists
— DBE Final Review/Revision
— Onsite Reviews

Section 2
-~ DBE Application
— Annual Update Form
— Certification Letters

Scction 3
— Correspondence Letters
— Miscellaneous Items
— Qut of State Certifications

Section 4
— Birth Certificates/Green Card/Passport
- Drivers License
— Relevant Licenses
— Resumes
— Relevant Licenses
- Spousal Renunciation

Section 5
— Loan Agreements/Promissdry Notes
—  Lease Agreements (Equipment, Office & Vehicle)
— Insurance Binders
— List of Company Owned Equipment
— Company Owned Real Estate Docs
— Vebhicle Titles and/or Registration

Section 6
— Articles of Incorporation
— Bylaws
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—  Stock Certificates with Ledger
— Minutes of Board & Shareholder’s Meetings
- Bank Signatory Card

Section 7
— Initial Contribution
— Personal Net Worth Statement

Section 8 (Inside Back Cover)
— Balance Sheets & Income Statements
— Federal Taxes (Corporate & Personal)
—~ Salaries '

Financial records and documents marked “CONFIDENTIAL” will be filed
chronologically with the most recent year on top.

. Third Party Complaints Pertaining to DBE and ACDBE Firms

Overview: EOD Certification Specialists perform investigations in response to third-
party complaints of DBE ineligibility or fraud in accordance with 49 CFR 26.87. The
EOD reviews only written complaints that set forth specific allegations of DBE
ineligibility. INDOT may choose whether or not to review an anonymous written
complaint. INDOT will consult with EEQ Officers and investigate the development of
the firm’s history as appropriate.

The EOD Certification Manager tracks the receipt and progress of its investigations and
will make every effort to complete third-party complaint investigations within sixty days
of receipt.

Procedure: The following sets forth the internal procedure and policy for receiving and
investigating 3™ Party Complaints:

1. INDOT will accept only written complaints, which must be signed by the
complainant.

2. The EOD will respond with an acknowledgement, which notes the receipt of the
complaint and contains the following:

a. A statement that INDOT investigates certified firms only.
b. A summary of the investigation process.
¢. A copy of the Complaint Form.

b. Instructions that the Form must be signed/notarized and returned to the Division
within seven business days.

3. Upon receipt of the Complaint Form the Division notes the official filing date and
logs the complaint into Third Party Complaint Database.
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The Certification Review Committee discusses the complaint and determines if the
substance of the complaint causes an investigation to be appropriate.

The Certification Review Committee will produce an action plan.

. The EOD will then issue an official response to the complaint with correspondence
accepting or denying the EOD’s responsibility to investigate.

. If warranted, the EQOD will commence an investigation.

a. The investigator will interview the complainant.

b. Within fourteen days of filing date, the investigator will:
i.  Identify witnesses
i, View evidence.

c¢. The investigator shall conduct a fact- finding conference with the reviewing
committee.

d. The investigator shall submit a summary of the investigation and:
i.  Discuss the case with the review committee.

ii.  Obtiain the signature authorization from the Director, who will submit these
written findings with FHWA.

If the investigation reveals cause to revokea DBE firm’s certification, INDOT will
notify the firm that there is reasonable cause to remove its eligibility from the
program and will follow the procedures outlined above in the “Revocation of
Certifications of DBE and ACDBE Firms” of this Manual.

Confidentiality

INDOT recognizes that in responding to requests for information concerning any
aspect of the DBE program, the USDOT will comply with the provisions of the
Federal Freedom of Information and Privacy Acts and that any information
concerning the DBE program, release of which is not prohibited by federal law, may
be made available to the public. INDOT will safeguard from disclosure to
unauthorized persons information that may reasonably be considered as confidential
business information, consistent with federal, state, and local law.

Notwithstanding the above, INDOT shall keep the identity of complainants
confidential, at the election of the complainant. However, if such confidentiality will
hinder the investigation, proceeding, or hearing, or result in a denial of appropriate
administrative due process to other parties, INDOT will advise the complainant for
the purpose of waiving the privilege. INDOT will advise complainants that, in some
circumstances, failure to waive the privilege may result in the closure of the
investigation or dismissal of the proceeding or hearing.
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Indiana Department of Transportation DBE TRUCKING REPORT

INDOT Contract Number District

Name of DBE Primary Trucker

Name of Prime Contractor

Total Contract Commitment to DBE Primary Trucker $

Date trucking services began on this job

Are trucking services completed on this job? Yes No Completion Date:

This report represents trucking services provided and/or brokered by the DBE Primary Trucker for the

period beginning , and ending , under the above-referenced INDOT
contract.

1. Amount of payment to DBE Primary Trucker from Prime $

2. Amount of payment made by DBE Primary Trucker to all $

supplemental DBE truckers

3. Amount of payment made by DBE Primary Trucker to all $
supplemental nor-DBE truckers

I AFFIRM, UNDER PENALTIES OF PERJURY, that the above information is true and correct to
the best of my krnowledge, information and belief.

DBE Primary Trucker Name (print)

By:

(Signature of Representative) (Date)

(Title)



APPENDIXB



(Rev. 01-20-09)

Request for Proposals Butletin

Project,

AFFIRMATIVE ACTION CERTIFICATION FOR DBE

I hereby certify that my company intends to affirmatively seek out and consider Disadvantaged Business
Enterprises (DBEs) certified in the State of Indiana to participate as part of this proposal, I acknowledge
that this certification is to be made an integral part of this proposal. I understand and agree that the
submission of a blank certification may cause the proposal to be rejected. [ certify that I have consulted
the following DBE website to confirm that the firms Hsted below arc currently certified DBEs:
https://financial gmis.in.gov/psc/guest/ EMPLOYEE/ERP/o/SOL_APPS MWBE.SOI DBE_CERT.GBL?2&
I certify that I have contacted the certified DBEs listed below, and if my company becomes the
CONSULTANT, these DBEs have tentatively agreed to perform the services as indicated.

T understand that neither my company nor [ will be penalized for DBE utilization that exceeds the goal.
After contract award, any change to the firms listed in this Affirmative Action Certification to be applied
toward the DBE goal must have prior approval by INDOT’s Economic Opportunity Division.

SUBCONSULTANTS

DBE SUBCONSULTANTS TO BE APELIED TQWARD GOAL

Certifted DBE Name Service Planned Estimated percentage to be paid (¢ DBE*

%

%

Ye

Y-

DBE SUBCONSULTANTS TO BE USED BEYOND GOAL

Certified DEE Name Service Planned Estimated percentage to be paid to DBE*

%

%

%

%

Estimated Dollar Amount Credited toward DBE Goal: :
Estimated Dollar Amount of Voluntary DBE Work Anticipated aver DBE Goal:

Name of Company:

By: Date:

]t is understood that these individual firm percentages and dollar amounts ere estimates only and that amounts paid may be
greatr or less as a result of negotiation of the contract scope of work. My firm will use good faith efforts to mest the overall
DBE poal through the use of these or ather certified and approved DBE firms,
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Contract Number

Contract Bid Amount

DBE Goal
DBE AFFIRMATIVE ACTION CERTIFICATION

| do hereby cettify that it is the infention of my company to affinmatively seek out and consider certified DBEs to participate in this
contract as subconiractors, lessors, or suppliers of materials or services.

1 understand and agree that all subcontracting or leasing In connection with this contract, whether undertaken prior to or subsequent to
award of contract, will be in accordance with the requirements for the Disadvantaged Business Enterprise {DBE) Program. The
appiicable requirements are included in the Standard Specifications and the Special Provisions in the Contract information Book for this
contract. | understand and agree that no subcontracting will be approved or commencad until the Department has reviewed and
approved the affirmative actions taken by my company or me.

| understand that utilization of certified DBEs Is in addition to alf other equal employment opporiunity requirements of this contract.

| acknowledge that this certification is to be made an integral par of this contract.

1 understand and agree that the submission of a blank certification shall cause my bid to be rejected.

| hereby certify that contact has been made with the firms fisted in this certification, and that | have confirmed that these firms are
certified by the State of Indiana as DBESs (For listing of DBE cerlifled firms, see:
https:lfﬁnancial.gmis.in.govlpsdguestIEMPLOYEEIERP!CJSO!_APPS_MWBE.SOI_DBE_CERT.GBL.)

it my company becomes the Contractor, the certified DBESs listed below have tentatively agreed to perform the corresponding services
as part of this contract's DBE goal {*race/gender conscious” DBE participation}. If a portion of a line item is used to satisfy the geal, the
full dollar amount of the item will be considered as rage conscious.

I have also listed the certified DBEs that have tentatively agreed {o perform the corresponding services listed below beyond what is

necessary {0 meet the contract's DBE goal (“racefgender neutral DBE pariicipation). 1 understand that neither my company nor |
will be penalized for__failure to achleve the dollar amounts lisied beyond the contract goal.

After confract award, any change to the firms listed as DBEE SUBCONTRACTORS AND LESSORS TO BE APPLIED TOWARD

GOAL or DBE WATERIAL SUPPLIERS TO BE APPLIED TOWARD GOAL in this Affirmative Action Certification must have
prior approval by INDOT's Economic Opportunity Section, Gentral Ofice.

DBE SUBCONTRACTORS AND LESSORS TO BE APPLIED TOWARD GOAL

Certified DBE Name & Address  Pay ltem Number and Service Planned  Actual Dollar Amount to be pald to DBE

DBE MATERIAL SUPPLIERS TO BE APPLIED TOWARD GOAL

Certified DBE Supplier Name & Address ltem(s) Multiplier 60% or 100% from 103.01(c DBE Dollar Amount Allowable

100-C-097
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Contract Number

DEE SUBCONTRACTORS, LESSORS AND MATERIAL SUPPLIERS TO BE USED BEYOND GOAL

Certified DBE Name & Address Pay ltern Number and Service Planned,  Actual Dollar Amount to be pald to DBE

Total Dollar Amount Credited toward DBE Goal (Race/Gender Conscious):

Total Dollar Amount of Voluntary DBE Work Anticipated over DBE Goal (Race/Gender Neutral):

Name of Company:

By: Date:

Individual’s Name and Title  (printed or typed)

{revised 06-08-07)

100-C-097
2 of 2
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FORM DBE-3 INDIANA DEPARTMENT OF TRANSPORTATION
DISADVANTAGED BUSINESS ENTERPRISE UTILIZATION AFFIDAVIT

KNOW ALL MEN BY THESE PRESENTS:

THAT, in order to comply with the Disadvantaged Business Enterprise requirements set out in Contract

Project , the below signed persons, representing the Prime Contractor and the Disadvantaged
Business Enterprise, do hereby certify and swear that the amaunts shown below were paid to, and received by, the Disadvantaged
Business Enterprise, represented below, who performed subcontract work, provided materials, or rendered any other service

in the carrying forward, pedforming, and completing of said contract,

AMOUNT PAID TO %
{NAME OF DSE)

The DBE was a: Subcontractor . Lessor Supplier

Type of work performed or service provided:

IN WITNESS WHEREOF, | have affixed my signature this day of .
ACKNOWLEDGEMENT
PRIME CONTRACYOR
By STATE QF INDIANA, COUNTY OF H
SIGNATURE Subseribed and sworn to before me by
of the firm of
TOTLE - this
day of R
NOTARY PUBLIC
My Commission expires
* % %k k Kk k k & K %k * ¥ ¥ ¥k *
AMOUNT RECEIVED FROM (including retainage) $
{NAME OF PRIME CONTRACTOR)
IN WITNESS WHEREQF, | have affixed my signature this ______ day of .
ACKNOWLEDGEMENT
DBE COMPANY NAME
By STATE OF INDIANA, COUNTY OF 55
SIGNATURE Subscribed and sworn to before me by
of the firm of

THLE this
day of :

NOTARY PUBLIC

State Form 25381 (R/7-50) My Commission explres
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DISADVANTAGED BUSINESS ENTERPRISE ANNUAL UPDATE

This annual update form is required by indiana Department of Transportation in ol
eligibility status. When submitting: this form your are required:fo:ehclose: y¢
Incorporated),: Balance Sheets & Income Statements; Federal:]
(Busing rsonal),“Personal Net Worth Statement, and any other documentatio
reported changes on this form,

GENERAL |NFORMATION

Name of Firm:

Street Address:

City: . State: Zip.

Mailing Address.

City: - State: Zip:

Owner of Firm: Email:

Telephone Number: Fax Number:

Describe the primary business activity of the firm:

Person preparing this application: Title:

OWNERSHIP

ltems such as amendments to any corporate by-laws or partnership agreements, {ransfers or issuance of stock,
changes in management persornnel or corporate officers, etc. should be enclosed. Note: failure to disclose all
information concerning the control and ownership of the firm may lead fo decerfification of the firm.

Attach additional sheets If necessary.

Have there been any changes in the ownership structure of the company inthepastyear? [ _JYES | | NO
Please check what structure the company is currently using below.
[iScle Propristorship [ Partnership [ | Comoration [ TOther

List equipment purchased or leased in the past year with value greater than $1,000.00

Type of Equipment : Make Model Year PDate Acquired [Present Value

List five largest contracts completed in past year.

Owner/Contractor Phone Contract Amount | Project NamefLocation Type of Work Performed

PERSONAL NET WORTH INFORMATION

Have you acquired any personal assets or Kabilities in the last year? [OYES TANO
f answered "YES", list details below: _Note: Attach proof of change in assets or liabilities.

Description Acquired/Sold | Names on Assels Liabilties Against Asset Value of Asset




CERTIFICATION AFFIDAVIT

¥We, the undersigned officers of the afore-mentioned firm agree to the following conditions:
To abide by all of the rutes and regulations goveming the certification process hersafter.

To notify the department within thirty days of any change in the ownership, control, management or status 2s an on-
golng concem. (Note: If, after filing this annual update, and prior to the expiration of your certification, there is any
change in the ownership andior management of this firm, you must notify the Indiana Department of Transportaiion
Department in writing within thitty days after the change. Failure to comply with this requirement may lead o a loss of
certification.) :

That the depariment has the right to conduct an on-site review of the firm's operations, as well as, audit and examine
the cormpany's books and review contracts, company structure, faciiities and te request whatever additional information
it deems necessary from time to time, in order to monitor the status of the company, if the firm is certified by the
department as a hona-fide disadvantaged owned and controiled company.

Furthermore, the undersigned, swear under oath, the foregoing statements and application confents are true and
complete, and include all material and information necessary to identify the firm as a Disadvantage Business Enterprise
with the Indiana Department of Transportation, as well as identifying all current owners, directors, officers, or members
of the firm,

That the department may automatically deny or rescind ceriification after applying its own procedures and may
automatically deny or rescind certification if, during or after the certification process, it finds that the undersigned have
submitted false, inaccurate, or misleading information.

Any maierial omission or misrepresentafion will be grounds for terminating the eligibility of this firm as a certified or
qualified DBE, as well as any contract which may have been awarded under those programs, and for initiating action
under Federal andfor Indiana civil andfor criminal laws concerning false affidavils, false statements or declarations,
perjury, fraud, stealing by decelt, or other applicable offenses. (Making a fatse affidavit is a Class D felony. Ses
Indiana Code § 35-44-2-1 (2006)).

*Signature Signature
Printed Name Printed Name
Title Title

Date . Date

*Must be signed by at least ene officer If a corporation; one disadvantaged pariner if a Partnership; or the propristor if a
Sole Proprietorship.

NOTARY PUBLIC
State of )
) 8S.
County of )
On this day of , 20__, hefore me appeared

(Affiant(s)} who, being duly sworn, did execuie the foregoing affidavit, and did affirm under penalty of perjury to being
properly authourized by the above-named DBE firm to execute this Affidavit, and that Affianf(s) did so as a free act and
deed.

Signed, , Notary Public.

My Commission expires:



.S, SMALL BUSINESS ADMINISTRATION

PERSONAL FINANCIAL STATEMENT

OMB APPROVAL NO. 3245-0186
EXPIRATION DATE:3/31/2008

As of 1

Complete this fom % (1) each proprietor, or (2) each limited paririér-who owns 20% or more intarest and eachi general pariner, or (3) gach stqd'g_holdqrnwnihg-

Descriplion of Offier Incormetn-Sedtion 1. -

20% or move ofvotlng stock, or (4} any person or entity providing 2 ‘guaranty oa the loan.
Name ' Business Phone
Residence Address Residance Phone
Clty, State, & Zip Code
Business Natne of Applicant/Borrower
‘ {Omit Cents) ° . : 'L_I_A_BII._.ITIES; o {Omit Cents)
Cashonhand &InBanks . ._...._......... 5. Accounts Payable. ... ... ... eeeiiiiean. §
Suvings Accounts, . ... .. eeiceieeiaan $ Notes Payable to Banks and Others_, . ... ______. $
{RA or Other Retlrement Account. _ . ______. $ (Describe In Sectlon 2}
Accounts & Noles Receivable _ .. _..... $ Instaliment Account (Auto) _ . ..........o... 3
Life Insurance-Cash Surrender Value Only, . § Mo. Payments L3
{Complete Section 8) Installment Account (Cther) .. ___..... $
Stocks BAU BONTS « v vevvrenmacecaaeaann $ Ma. Paymenis s
(Describe In Section 3) L0aR Of Life INSUFANICE « v v v vreecw e cem e cmmmmn $
T =l S $ Morfgages on Real Estale ... .vcceecavuanannn. $
{Describe in Section 4) {Deseribe in Saction 4)
Automobile-Presert Value. . _ . ... .. .e--- § Unpaid Taxes ........... . $
Other Personal Property, . ... o.oveoaaao.o. $ {Describe In Section €}
{Describe in Section 5) Other Llabilitles ... ........ocuoinea.. $
Other ASSalS . e $ (Describe in Section 7)
{Desacribe in Section 5) TOtAl LGS - - - - = e e v reermncrecnnacananns 3
NBE VWO « v e emmommmmenemmme e emamarnas )
Total 3 Total $
‘Section 1. : Souice 6Fincome o ContingentLiabilities ]
SElAMY & v e e i ie e $ As EndorserorCoMaker .. _...ieiieronan %
Net Investmentincome _ .. .. .............. $ Legal Claims & Judgments. ... .....occ.ovenn. $
Real Estate INCOME _ . ... .vcennunnns $ Provislon for Federal Income Tax, ___ .. _.__..... 3
Other mcome (Describe below)* . _.... $ Qther Speclal Debt _ 3

be.discicsed in "Other Incarte
hers. (Use attachments if fie

s désired to have such paymentsccuntéd towsrd totel income.
gfy._Each aﬂammg_ntm_ ist be Id it rt of this statement and signed.}

| .-Origin;
'Baange_

ggri'enl .
-Balance |

P ~ Fredienoy
S| dmoatiy e

Amoun qw‘lss'%%ug? %gﬁg_tg%rsed

SBA Form 413 (3-05) Previcus Editions Obsolete
This form was electronizaliy protused by Eile Federal Ferms, inc,

{tumble)




Sectlon 3. Stocks and Bonds. (Use attachments i necessary. Each attachment must bie identified as a part of this statement and signed).’

o oF Sha -] Market Value Date of o e
Number of Shares Name of Securities . Cost uotation/Exchangs | Quotation/Exchange | -Total Value

ed. . -(Listeach parcel separsitely, -Use atfachment it necessary: Each

Section 4, Rééi,Eéz

chy én}lmust‘_ bé_jdentiﬁed as a part

- ofthis statement and signed } :
" Property A %

Property B T Popenty ©

‘Address

Date Purchased

Qriginal Cost -

Statis of i’llurtgége

s éhﬁon 5. Othier. Pers anal Proparty and Other Assets: (Desgribe, and if any is-pledged as securlty; state name and address of llen hoider, amount of {len, terms
et } i - of payment and if delinquent ‘describe delinguaency) O

Soction 6. Uppald Taxes. - (Descibe In Getail, asito lype,to whom payablé; wher dus, amount, and to what pro

iif any, atachien attaches.)

Section. ..~ Other Liabillties. _{Describe in detal.)

‘Section 8. . "Life.Insurance Held,

| authorize SBA/Lender to make inquiries as necessary to verify the accuracy of the statements made and to defemine my creditworihiness. | cerify the above
and the statements cantained in the attachments are krue and accurete es of the stated date(s). These sfatements are made for the purpese of either obtairing
a loan or guaranteeing a loan, | understand FALSE statements may result In forfeiture of benefits and possible prosecution by the LS. Attomey General
(Reference 18 U.S.C. 1001).

Signature; ‘ Date: Saclal Security Number:
Signature: Date: Sodial Security Number:
PLEASENOTE: = Tho estimated:average burden hours far the completion of fils Stm ks 1.5 hours per respon§e. Jyeu have questions or comments .

concaming this estimate or any lher aspact of this Information, pléase contacl Ghiel, Admigistrative Branch, U.S. Small Business .
i i, ANashington, D.C. 20416, and Clegrarice Officer, Paper Reducllon Pedjes! {3245-0188), Office’of Management and Budgat, .

20503, PLEASE DO NOT SE) S TO OMB.,
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Indiana Department of Transportation — Economic Opportunity Division
Commercially Useful Function Policy

I. Infroduction

Federal aid prime contractors and INDOT are responsible for ensuring that every Disadvantaged
Business Enterprise (DBE) that performs on federal aid contracts performs a Commercially Useful
Function (CUF) in order to remain in compliance with federal DBE requirements. Failure of a DBE to
perform @ CUF will result in that work not being counted toward the prime contractor's DBE goal. In
severe cases it could result in non-payment fo the prime or ineligibility for the prime or DBE to work on
future INDOT confracts. INDOT is required to conduct CUF reviews early and regularly throughout the
life of the project. To determine a DBE's CUF compliance, the following essential questions must be
answered;

« Who supervises and carries out the work?
« Who pays the DBE's employees?
« Who owns the equipment used by the DBE?

Three Contract Areas

Generally, INDOT expects prime contractors to answer the foliowing question: how would a
subcontractor or lessor perform the work assigned fo it if it was not a certified DBE? In most cases,
standard industry practices are used as a benchmark for ascertaining CUF compliance; however, if the
standard practices conflict with the CUF management and control requirements, then the CUF
requirements prevail, CUF requirements fall into three major contract areas:

A. Management
The DBE must actually manage the work that has been contracted. Management
includes scheduling daily operations, ordering equipment and materials, preparing and
submitting certified payrolis, and executing decisions related to personnel. This means:
1. The DBE owner must make all operational and managerial decisions of the firm.
2. All work must be performed with the DBE's own workforce.
3. The DBE owner must supervise daily operations either personally or with a full time,
skilled, and knowledgeable superintendent. The superintendent must be under the
DBE's direct control.
B. Materials
The DBE shall negotiate the cost, arrange delivery, and pay for the materiais and

supplies for the job. INDOT or project management staff will review invoices to
determine if they are billed to and paid by the DBE. Also, the DBE must determine the
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quantity of the material and be responsible for the quality of the material. Two-party
checks for payment may be made to the DBE and the supplier only if approved by
INDOT Central Office in advance. No credit toward the DBE goal will be given to the
cost of materials or supplies paid directly by the prime contractor for the DBE.

C. Employees

The DBE's work must be performed by personne! employed and under the control and
direction of the DBE firm. These include employees of the DBE or those recruited
through traditional recruitment or employment avenues. To be considered independent
pusinesses, DBEs shall keep a regular workforce. DBEs shall not share employees with
non-DBE contractors, especially the prime contractor. The DBE firm must be
responsible for afl payroll and labor compliance requirements for ail employees within
the control of the firm and is expected to prepare and finance the payrolls. With union
employees, the same individuals may work for primes on some days, DBEs on others,
provided the DBE controls, manages, and pays for all individuals when they work for the
DBE.

{l. Counting DBE Participation

A,

DBE Subcontractor - 43 CFR § 26.55 (a).

May count 100% of the amount paid to a DBE contractor for labor and materials
provided to perform a defined and distinct item of the confract work. The work must be
performed by the DBE's own employees and the DBE must order and pay for all
supplies and materials. The DBE must meet all subcontractor requirements in the
contract, including payroll and labor compliance requirements.

DBE Manufactarer - 49 CFR § 26.55 (e){1).

May count 100% of the value paid for materials furnished that become a permanent part
of the project. A manufacturer is a firm that operates or maintains a factory or
establishment that produces, on the premises, the materials, supplies, articles, or

. equipment required under the contract and of the general character described by the

specifications.
DBE Supplier {feguiar dealer) - 49 CFR § 26.55 {e}(2).

May count 60% of the value paid for materials furnished that become a permanent part
of the project. A supplier Is a firm that owns, operates, or maintains a store, warehouse,
or other establishment in which the materials, supplies, articles or equipment of the
general character described by the specifications and required under the contract are
bought, kept in stock, and regularly sold or leased to the public in the usual course of
business. The firm must be an established, regular business that engages, as its
principal business and under its own name, in the purchase and sale or lease of the
products in question.
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D. DBE Broker - 49 CFR § 26.55 (e){3).

May count 100% of the fee or commission received by the DBE for the materials
purchased and resold to the contractor that become a permanent part of the project. Do
not count any portion of the cost of the materials and supplies themselves toward DBE
goals. A facilitator, packager, manufacturers’ representative, or other person who

_ arranges or expedites fransactions but does not manufaciure or supply on a regular
basis can not be a regular dealer or manufacturer.

’

E. DBE Trucking Company — 48 CFR § 26.55 (d).

The DBE trucker must be responsible for the management and supervision of the entire
trucking operation for which it is responsible on a particular contract, and there cannof
be a contrived arrangement for the purpose of meeting DBE goals. Also, the DBE must
itself own and operate at least one fully licensed, insured, and operational truck used on
the contract. Prime contractors receive credit foward the DBE goal based on the
following factors:

1. The DBE receives 100% credit for the total value of the transportation services it
provides on the contract using trucks it owns, insures, and operates using drivers it
employs.

2. The DBE receives 100% credit for any trucks it leases from another DBE firm,
including an owner-operator who is certified as a DBE. The DBE who leases frucks
from another DBE receives credit for the total value of the transportation services the
lessee DBE provides on the contract.

3. The DBE may also lease trucks from a non-DBE firm, including from an owner-
operator. The DBE is entitled fo credit for the total value of transportation services
provided by non-DBE lessees equal to the value of transportation services provided
by DBE-owned trucks on the contract.

Example; DBE Firm X, used to meet a DBE goal, uses 2 of its own trucks on a
contract. Firm X leases 2 trucks from DBE Firm Y for work on the contract.
Firm X also leases 8 trucks from non-DBE Firm Z for the contract. The
DBE would get the following credit:
Firm X: 2 trucks
+FirmY; 2fr

4 DBE Trucks

+ Prime may count 4 (out of the 6) additional non-DBE trucks (the number that is
equal to but not more than the number of DBE trucks provided by the DBE above).

Therefore the total DBE credit = B trucks
l. CUF Red Flags

The Federal Highway Administration has provided guidance to INDOT in the form of “red flags” that
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may suggest that a DBE is not performing a Commercially Useful Function. The presence of one or
more of these “red flags” must result in a more thorough investigation by INDOT.

When an INDOT or project manager staff member detects a “red flag”, he or she will notify the District
EEO Officer immediately and log the information in the daily report. The District EEO Officer will then
notify the Central Office Equal Opportunity Division about the “red flag(s)” and will commence an
investigation as soon as possible with the expected complete cooperation of the Contractor(s). The
“red flags” as identified inciude the following:

e The work lo be performed by the DBE is outside of the DBE's known experience or
capability.

« The DBE provides liftle or no supervision of the work, the DBE superintendent is not
a regular employee of that firm or supervision is performed by personnel associated
with the prime confractor, another business or personnel not under the control of the
DBE firm.

« The DBE work force is not under the DBE firm’s control and direction or work is
performed by personnel normatly employed by the prime contractor or another
husiness.

« Any portion of the work designated to be performed by a DBE subcontractor is
performed by the prime contractor.

+ Any equipment used by the DBE firm belongs to the prime contractor or another
contractor with no formal lease agreement or the equipment signs and markings
cover another owner's identity, usually through the use of magnetic signs. The EEO
Officer will determine “substantial portion” on & case by case basis.

« Materials or supplies necessary for the DBE firm's performance are defivered to,
billed to, or paid by another business.

« DBE firm subcontracis or assigns any portion of work to ancther firm.
+ DBE frucking business uses trucks owned by the prime confractor.

» DBE prime contractor subcontracts a greater percentage than the specific contract
allows.

» DBE prime contractor only purchases materials while performing little or no work,

« The agreement beiween the prime contractor and the DBE firm artificially inflates the
DBE participation or erodes the ownership, control or independence of the firm.

» The DBE firm works primarily for only one prime contractor.

» Employees work for both the DBE firm and the prime contractor or mentor (shared
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employees).
The volume of work is beyond the capacity of the DBE firm.

Inquires made by INDOT or FHWA representatives are answered by the prime
contractor or mentor.

The DBE firm's owner is not aware of the status of the work or the performance of
the business.
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