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INSPECTOR GENERAL REPORT 

 

2012-06-0165 

 

September 17, 2012 

 

 

RECOMMENDATIONS FOR 2012-2013 LEGISLATIVE SESSION 

 

 
Inspector General David O. Thomas reports as follows: 

 

 This report addresses the jurisdiction and activity of the Office of the 

Inspector General (OIG) with regard to its duty to make recommendations to the 

Indiana Legislature with regard to public integrity laws.  IC 4-2-7-3(9). 

 The OIG now makes the following recommendations with regard to the 

upcoming Legislative Session. 

 

I 

 

Uniform Government Code 

(Complete Recodification of Titles 4 and 5) 

 

 

 The first phase of clarifying Titles 4 and 5 has been accomplished by 

codifying the offenses within those titles.  Public Laws 126-2012 and 114-2012, 

supra, codifying the offenses within IC 35-44.1 and 44.2. 
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 The OIG now respectfully submits that a second phase of legislative 

codification within Titles 4 and 5 would benefit both the definition of the agencies 

and their operating rules. 

 We addressed this issue in our previously published Inspector General 

Report entitled “Uniform Government Code Proposal.”
1
  

 Beyond merely codifying the offenses within Titles 4 and 5, the OIG now 

respectfully recommends a complete recodification of all sections within Titles 4 

and 5 into two categories, namely (1) agency categorizations, and (2) operating 

rules, which would further clarify the rules for greater compliance.  As addressed 

in more detail in the Uniform Government Code report, supra, currently these two 

areas are intermixed within both titles. 

 Our research indicates that such a codification has not occurred since the 

“Financial Reorganization Act of 1947.”  See: IC 4-13-2. 

 Following the same directive of not changing any substantive law when 

previously codifying the offenses, likewise a codification of the remaining 

language in Titles 4 and 5 without changing any of the substantive laws might 

also help ensure the success of the project. 

 Believing the benefit in clarity would be immense by categorizing the 

governmental agencies and the operating rules into a systematic codification 

similar to other states and jurisdictions, we have taken the liberty of doing so in a 

draft for Legislative consideration.  See Exhibit A, attached. 

                                                             
1
 2008-06-0165, published on-line at http://www.in.gov/ig/files/2008.06.0165.UGCProposal.pdf. 
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II 

 

Post-Employment Considerations 

 

 

 Another consideration for the upcoming Legislative Session involves an 

examination of the Post-Employment Rule (PER) in 42 IAC 1-5-14 and IC 4-2-6-

11.
2
   The PER restricts in two ways certain employment by state workers who 

                                                             
2
 IC 4-2-6-11  

One year restriction on certain employment or representation; advisory opinion; exceptions 

   (a) As used in this section, "particular matter" means: 

       (1) an application; 

       (2) a business transaction; 

       (3) a claim; 

       (4) a contract; 

       (5) a determination; 

       (6) an enforcement proceeding; 

       (7) an investigation; 

       (8) a judicial proceeding; 

       (9) a lawsuit; 

       (10) a license; 
       (11) an economic development project; or 

       (12) a public works project. 

The term does not include the proposal or consideration of a legislative matter or the proposal, 

consideration, adoption, or implementation of a rule or an administrative policy or practice of 

general application. 

   (b) This subsection applies only to a person who served as a state officer, employee, or special 

state appointee after January 10, 2005. A former state officer, employee, or special state appointee 

may not accept employment or receive compensation: 

       (1) as a lobbyist;  

       (2) from an employer if the former state officer, employee, or special state appointee was: 

          (A) engaged in the negotiation or the administration of one (1) or more contracts with that 
employer on behalf of the state or an agency; and 

          (B) in a position to make a discretionary decision affecting the: 

               (i) outcome of the negotiation; or 

               (ii) nature of the administration; or 

       (3) from an employer if the former state officer, employee, or special state appointee made a 

regulatory or licensing decision that directly applied to the employer or to a parent or subsidiary of 

the employer; 

before the elapse of at least three hundred sixty-five (365) days after the date on which the former 

state officer, employee, or special state appointee ceases to be a state officer, employee, or special 

state appointee. 

  (c) A former state officer, employee, or special state appointee may not represent or assist a 

person in a particular matter involving the state if the former state officer, employee, or special 
state appointee personally and substantially participated in the matter as a state officer, employee, 

or special state appointee, even if the former state officer, employee, or special state appointee 

receives no compensation for the representation or assistance. 

   (d) A former state officer, employee, or special state appointee may not accept employment or 

compensation from an employer if the circumstances surrounding the employment or 
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leave the Executive Branch.  First, there is a “365-day cooling off period” for 

qualifying employees before going to work for certain employers.  Second, and 

even if the cooling-off period does not apply, there may be “particular matter” 

restrictions which apply for the life-time of the particular matters. 

 There has been debate as to whether the PER should be amended.  Some 

have advanced that the PER should be more restrictive, and many state workers 

have expressed concern that the PER is too restrictive. 

 An example of both contentions occurred in 2010-09-0233,
3
 where an 

administrative law judge (ALJ) at the Indiana Utility Regulatory Commission 

(IURC) was determined not to be in violation of the PER, but was found by the 

SEC to be in violation of the related Conflict of Interest Rule in 42 IAC 1-5-6 and 

IC 4-2-6-9.  The application of the PER turned upon whether the IURC ALJ made 

the actual “decision” within the prohibitions of IC 4-2-6-11(b)(3), which states in 

                                                                                                                                                                      

compensation would lead a reasonable person to believe that: 

       (1) employment; or 

       (2) compensation; 

is given or had been offered for the purpose of influencing the former state officer, employee, or 

special state appointee in the performance of his or her duties or responsibilities while a state 

officer, an employee, or a special state appointee. 

   (e) A written advisory opinion issued by the commission certifying that: 

       (1) employment of; 

       (2) representation by; or 

       (3) assistance from; 
the former state officer, employee, or special state appointee does not violate this section is 

conclusive proof that a former state officer, employee, or special state appointee is not in violation 

of this section. 

   (f) Subsection (b) does not apply to a special state appointee who serves only as a member of an 

advisory body. 

   (g) An employee's or a special state appointee's state officer or appointing authority may waive 

application of subsection (b) or (c) in individual cases when consistent with the public interest. 

Waivers must be in writing and filed with the commission. The inspector general may adopt rules 

under IC 4-22-2 to establish criteria for post employment waivers. 

3
 2010-09-0233, published on-line at:  http://www.in.gov/ig/files/2010-09-0233(Storms-

Ethics).pdf. 
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relevant part: 

A former . . . employee . . . may not accept employment or receive 

compensation . . . from an employer if the former state . . . employee . . . 

made a regulatory or licensing decision that directly applied to the 

employer . . . . (emphasis added). 

IC 4-2-6-11(b)(3). 

 The SEC correctly found that under the PER, the IURC Commission, 

rather than the IURC ALJ, made the “decision” in that case, and that although the 

Conflict of Interest Rule had been violated by the ALJ while seeking post-

employment, the PER had not been violated. 

 Even if this interpretation of the PER in this context is considered to be 

ambiguous, which we believe it is not, the rule of lenity supports the SEC’s strict 

interpretation of the PER in this manner.  Mask v. State, 829 N.E.2d 932 (Ind. 

2005)(when a penal statute is ambiguous and may be interpreted in more than one 

way, the interpretation which does not subject the person to the penalty must be 

followed); City of Fort Wayne v. Bishop, 228 Ind. 304, 92 N.E.2d 544 

(1950)(penal statutes include civil actions if a penalty may be issued). 

 For these reasons, the OIG respectfully submits that if an expansion of the 

PER is desired, a legislative change must occur. 

 Pursuant to our charge to make recommendations to the Legislature 

regarding public integrity laws, IC 4-2-7-3(9), the OIG respectfully recommends 

that the PER not be amended to be either more or less restrictive for the following 

reasons. 

 

A 

 The 2005 PER may be the strictest in Indiana history.  It increased post-
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employment restrictions in at least four ways.   

First, prior to its adoption in 2005, there was nothing to stop a state 

employee from going to work for a company that did business with his or her 

state agency.  The only restriction was in communicating back with the agency, 

not the actual post-employment.   See: IC 4-2-6-11 (2004)
4
 and Exhibit B, 

                                                             
4 IC 4-2-6-11 pre-2005 stated:  

 
   (a) This section applies only:  

       (1) to a former state officer or former employee; and  

       (2) during the period that is twelve (12) months after the date the former state officer or 

former employee had responsibility for the particular matter.  

   (b) As used in this section, "legislative matter" has the meaning set forth in IC 2-2.1-3-1.  

   (c) As used in this section, "particular matter" means:  

       (1) an application;  

       (2) a business transaction;  

       (3) a claim;  

       (4) a contract;  

       (5) a determination;  

       (6) an enforcement proceeding;  
       (7) an investigation;  

       (8) a judicial proceeding;  

       (9) a lawsuit;  

      (10) a license;  

      (11) an economic development project; or  

      (12) a public works project.  

The term does not include the proposal or consideration of a legislative matter or the proposal, 

consideration, adoption, or implementation of a rule or an administrative policy or practice of 

general application.  

   (d) A former state officer or former employee may not represent or assist a person regarding a 

particular matter involving a specific party or parties:  
       (1) that was under consideration by the agency that was served by the state officer or 

employee; and  

       (2) in which the officer or employee participated personally and substantially through:  

          (A) a decision;  

          (B) an approval;  

          (C) a disapproval;  

          (D) a recommendation;  

          (E) giving advice;  

          (F) an investigation; or  

          (G) the substantial exercise of administrative discretion.  

   (e) An appointing authority or state officer of the agency that was served by the former state 

officer or former employee may waive application of this section if the appointing authority or 
state officer determines that representation or assistance of a former state officer or former 

employee is not adverse to the public interest. A waiver under this subsection must be in writing 

and must be filed with the commission.  

   (f) This section does not prohibit an agency from contracting with a former state officer or 

employee to act on a matter on behalf of the agency. 
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attached (Executive Order 04-10). 

 In contrast, the 2005 PER restricts for the first time the actual employment 

for one year if qualifying conduct occurs.   See: PER (42 IAC 1-5-14 and IC 4-2-

6-11), footnote 2, supra.   

Second, this earlier and narrower prohibition for particular matters was for 

only 365 days, not the current life-time ban for particular matters.  Id.   

Third, and perhaps the most impactful difference, the 2005 PER 

restrictions were made applicable to all state employees, special state appointees, 

members of the quasi-agencies (bodies corporate and politic), and the elected state 

officers.  This is in contrast to the earlier application which applied not only lesser 

restrictions, but also to a very limited group of state workers, namely only the 

Governor’s and Lieutenant Governor’s immediate staffs and agency leaders.  

Accordingly, there were no post-employment restrictions of any kind for the 

majority of the state workforce, including the elected officials.  See:  Executive 

Order 04-10, supra.   

Fourth and finally, in contrast to the Executive Branch lobbying 

restrictions imposed in 2005 through IC 4-2-8, lobbying restrictions, if any, were 

minimal prior to 2005.  See Exhibit C, attached (Executive Order 04-11). 

 

 

 

 

 

 

 

 

Restriction Pre-2005 Post-2005 

1-year employment restriction No Yes 

Life-time ban on particular matters No Yes 

Applicable to all state workers No Yes 

Lobbying restrictions No Yes 
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B 

 Another consideration when determining whether to change the current 

PER should include the constitutional limits in how strict a PER may be.  The 

federal courts have recently determined that an Ohio post-employment law 

violated the government workers’ constitutional rights and issued a permanent 

injunction against the statute’s enforcement, something we would like to avoid in 

Indiana.  See: Brinkman v. Budish, 692 F.Supp.2d 855 (2010), attached hereto as 

Exhibit D.   

C 

 A third reason to observe caution in restricting post-employment further 

may be seen in the Indiana appellate scrutiny of employment restrictions in the 

civil jurisdictions.  Although contractual covenants-not-to-compete may have 

differences to those in governmental post-employment restrictions, the appellate 

scrutiny may be instructive.  Specifically, the Indiana Supreme Court has said that 

“it is to the best interest of the public that persons should not be unnecessarily 

restricted in their freedom of contract….” Raymundo v. Hammond Clinic Ass'n, 

449 N.E.2d 276, 279 (Ind.1983) (quoting Hodnick v. Fid. Trust Co., 96 Ind.App. 

342, 350, 183 N.E. 488, 491 (1932)).  The court has more recently stated that 

“noncompetition covenants in employment contracts are in restraint of trade and 

disfavored by law” and will be construed strictly against the employer.  Central 

Indiana Podiatry, P.C. v. Krueger, 882 N.E.2d 723, 728-29 (Ind.2008). 
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D 

 A fourth consideration in whether to make the PER more restrictive might 

include an examination of the results of the SEC in enforcing these newer 

standards. 

1

 Since the 2005 PER, the SEC to date has issued 47 Formal Advisory 

Opinions interpreting and enforcing the PER.
5
  

  Those forty-seven (47) SEC opinions interpreting the PER within the past 

eight years are in contrast in volume to the four (4) SEC opinions interpreting the 

less restrictive post-employment rule in the eight years prior to 2005. 

 

 

 

 

 

 

 

 

 

 

 

2

 

 In these 47 post-2005 advisory opinions by the SEC on the PER, each of 

the applicants was restricted in post-employment, for a total of 117 restrictions 

issued against the applicants.  Prior to 2005, three (3) restrictions were issued by 

the SEC. 

 

 

                                                             
5 See opinions published on-line: http://www.in.gov/ig/2338.htm#postemp. 



10 
 

 

 

 

 

 

 

 

 

 

 

3

 Since 2005, the SEC has also issued at least seventeen (17) screens to 

employees to prevent conflicts of interests which are often related to PER issues.
6
  

In the eight years prior to 2005, three (3) screens were issued by the SEC. 

 

 

 

 

 

 

 

 

 

 

 

 

4

 In addition to these SEC restrictions and screens, the OIG legal staff has 

                                                             
6 See SEC Formal Advisory Opinions interpreting 42 IAC 1-5-6, itemized on-line at:  

http://www.in.gov/ig/2338.htm#coidecvote. 
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issued to state employees 480 Informal Advisory Opinions interpreting the PER 

since 2005, showing a further awareness of the PER by state employees. 

 

 In summary, we believe that statistics, alone, may not be conclusive in 

evaluating the effectiveness of a penal statute.  Yet we do believe that this 

information provides relevant evidence that the 2005 PER has had a dramatic 

effect both on increased SEC activity, effectiveness, and employee awareness. 

 For all the above reasons, the OIG reports the above information and 

stands ready to provide more information and research to the Legislature upon 

request. 

 Dated this 17
th

 day of September, 2012. 

     /s/ David O. Thomas, Inspector General 

 




































