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 1                                   1:03 o'clock p.m.


                                     February 19, 2021


 2                        -  -  -


 3               VICE-CHAIR RAMOS:  All right.  Well,


 4   let's officially start the meeting.  It is


 5   Friday, February the 19th, and I open the meeting


 6   for the Indiana Civil Rights Commission.  I would


 7   like all of those that are on the phone to please


 8   identify themselves.


 9               COMM. BLACKBURN:  Comm. Blackburn,


10   here.


11               COMM. JACKSON:  Comm. James Jackson.


12               COMM. HARRINGTON:  Comm. Holli


13   Harrington.


14               MR. SCHULTZ:  And can all of the


15   call-in individuals also identify themselves?


16   We'll have to go slowly, but everybody who's


17   called in, if you could identify yourself,


18   please.


19               MR. SCHULTHEIS:  Sure.  Luke


20   Schultheis, with the Indiana Civil Rights


21   Commission, is present.


22               MR. AMARAL:  I'm Joseph Amaral.  I'm


23   the attorney for the Fike Respondents.
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 1               MS. ALLEN:  Michelle Allen, from the


 2   Office of Administrative Law Proceedings.


 3               MS. PLATA:  I am Linda Plata.  I am


 4   the parallel for Mr. Amaral.


 5               MS. OJO:  I am Christiana Ojo.  I'm


 6   the Docket Clerk for ICRC.


 7               THE REPORTER:  Mrs. Plata, could you


 8   spell your last name for me, please?


 9               MS. PLATA:  Yeah.  It is -- did you


10   say for Linda Plata?


11               THE REPORTER:  Yes.


12               MS. PLATA:  Yes.  That's P, as in


13   Peter, l a t a, P l a t a.


14               THE REPORTER:  Thank you.


15               MR. SCHULTZ:  And is there any other


16   call-in members or individuals who have not


17   identified themselves yet?


18               MS. AZU:  Hi.  This is Adoley Azu,


19   from the Indiana Civil Rights Commission.


20               MR. SCHULTZ:  Thanks, Adoley.


21          And is there anybody else who has not


22   identified themselves yet?


23                     (No response.)
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 1               MR. SCHULTZ:  Okay.  Vice-Chair


 2   Ramos, I believe we've accounted for everybody


 3   participating, if you'd like to proceed.


 4               VICE-CHAIR RAMOS:  Thank you, Deputy


 5   Director Schultz.  Would you please review the


 6   agenda for us?


 7               MR. SCHULTZ:  Of course.


 8          So, today we have a number of items.  We


 9   have several previously appointed -- or I'm


10   sorry -- several NOF Appeals that were previously


11   appointed to Commission members for review,


12   recommendation and vote.  We also have one new


13   NOF Appeal -- I tend to use acronyms -- Notice of


14   Finding Appeal -- it's just a -- you know, a


15   habit, so I apologize -- which needs to be


16   assigned.


17          And then we also have a -- the ICRC versus


18   Fike Investments case, which has a couple of


19   different aspects to it.  This is -- this was


20   originally a decision from Administrative Law


21   Judge Jensen on a -- which granted a partial


22   motion for summary judgment.


23          And then since that decision was issued, a
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 1   briefing has been submitted regarding objections,


 2   all of those, which, of course, were provided for


 3   the Commission, and once we get to that, I'm sure


 4   Vice-Chair Ramos will explain it in a little bit


 5   more detail.


 6          And that's it.


 7               VICE-CHAIR RAMOS:  Okay.


 8          Are there any questions on the agenda,


 9   members of the Commission?


10                     (No response.)


11               VICE-CHAIR RAMOS:  Hearing none, the


12   next article on the agenda is the approval of the


13   previous minutes.  I need a motion for approval.


14               COMM. JACKSON:  So moved,


15   Comm. Jackson.


16               COMM. HARRINGTON:  Second,


17   Comm. Harrington.


18               VICE-CHAIR RAMOS:  Motion's been made


19   to approve the minutes by Jackson and seconded by


20   Harrington.  All those in favor will signify, and


21   we'll do that through roll call.


22          Mr. Schultz?


23               MR. SCHULTZ:  Yes.
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 1          Comm. Blackburn?


 2               COMM. BLACKBURN:  I abstain.  I was


 3   not here.


 4               MR. SCHULTZ:  Comm. Harrington?


 5               COMM. HARRINGTON:  Aye.


 6               MR. SCHULTZ:  Comm. Jackson?


 7               COMM. JACKSON:  Aye.


 8               MR. SCHULTZ:  Comm. Tolliver?


 9               COMM. TOLLIVER:  Aye.


10               MR. SCHULTZ:  Vice-Chair Ramos?


11               VICE-CHAIR RAMOS:  Aye.


12               MR. SCHULTZ:  Minutes are approved.


13               VICE-CHAIR RAMOS:  Thank you.


14   Director Schultz, are you going to provide the


15   Director's Reports?


16               MR. SCHULTZ:  I am.  I am.


17          First of all, it is a pleasure to, you


18   know, be here with everyone.  I'm always glad to


19   have an opportunity to talk to the Commission


20   members.


21          So, January of 2021, it's hard to believe


22   it's the new year, but we had a very eventful


23   month.  I'd like to start off by talking about --
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 1   or mentioning our virtual Martin Luther King


 2   event, which has had nearly 600 views on-line.


 3   It's information that's available on our Web


 4   site.  Normally we host that in person in the


 5   Statehouse.  Of course, for social distancing


 6   purposes, we had a virtual event this year, and


 7   it's been very, very successful.


 8          Also, one thing I wanted to highlight,


 9   another External Affairs matter that I wanted to


10   highlight, was an Emancipation Proclamation video


11   that we partnered with the Indiana State Museum


12   and Historic Sites to create, highlighting the


13   fact that we here in Indiana have an original


14   copy of that particular document, and that takes


15   you to the video to go through a little bit of a


16   history of the document and some of the


17   subsequent events that happened in U.S. history


18   relating to that document and the issues it


19   addressed.


20          So, it's a very interesting and


21   informative video.  The link is available on our


22   Web site, and, of course, if anybody has any


23   questions, or wants me to send them the link,
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 1   just let me know.  I'll make sure to get that to


 2   you.


 3          Turning to the agency metrics, we, of


 4   course, you know, continue to move forward with


 5   our investigations and litigations.  We had an


 6   actually almost 60 -- over 60 percent increase in


 7   the number of formalized complaints in January


 8   versus December, so we're, of course, still


 9   seeing a lot of activity, a lot of inquiries.


10          I think we're starting to see our


11   employment number of inquiries going up as more


12   people are back in the office, and while it's


13   certainly not a good thing, it's always good to


14   know that people know we're here as a resource.


15          One thing I did want to highlight is, as


16   I've mentioned at least in the last meeting and


17   maybe the last couple of meetings, we were


18   utilizing some HUD partnership funds.  We created


19   an informational postcard that went out to over a


20   hundred thousand households in the state, and


21   over the last month, two months, we've actually


22   received over 230 calls related directly to those


23   postcards, and we are continuing to receive those
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 1   inquiries and calls for information.


 2          So, so far, it's been a very successful


 3   program.  You know, we continue to provide that


 4   information, draft inquiries as needed, and, of


 5   course, if necessary, move those to an


 6   investigation for further review.


 7          One other item that I know I've


 8   highlighted before, but I just want to give an


 9   update on, our director initiated complaints


10   stemming from our Fair Housing Testing Program,


11   those complaints, I believe, if not all, the vast


12   majority of those complaints are now at the


13   investigation stage, so investigators are working


14   with the testing company to get the information


15   they need to move those investigations along, and


16   then, of course, are trying to get information


17   from the respondent.


18          But a very successful program.  I believe


19   we have nearly 20 director initiated complaints,


20   or will have 20 initiated -- director initiated


21   complaints from that testing program, which that


22   equates to about one-third of our requirement for


23   our HUD contract, so it's a very significant
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 1   number.  And, you know, it's too early to say how


 2   those investigations will turn out, of course,


 3   but the program has been very, very successful.


 4          And I think with that, I will pause and,


 5   if there are no questions, I'll turn it back over


 6   to Vice-Chair Ramos, but, of course, if there are


 7   any questions, I'm happy to take those now.


 8               VICE-CHAIR RAMOS:  Are there any


 9   questions for Deputy Director Schultz?


10               COMM. BLACKBURN:  What did you say


11   was the message on the postcards?


12               MR. SCHULTZ:  The message on the


13   postcards, there's a couple of different pieces


14   of information we included.  We, of course,


15   included our information for the Indiana Civil


16   Rights Commission and highlighting not just Fair


17   Housing, but Fair Housing was, of course, the


18   primary message we were trying to get across, and


19   then we also provided information regarding


20   another state agency that assists with utility --


21   or provides utility assistance to residents in


22   the state, so like, for example, getting


23   assistance paying for, you know, heat for your
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 1   home.


 2          That organization, we partnered with them


 3   to develop the postcard, and, of course, we have


 4   that information available as well.  And I do


 5   believe that they've also -- that organization --


 6   has received federal dollars over the last year


 7   to also provide mortgage and rental assistance.


 8   I don't -- since I'm not as familiar with those


 9   programs, I don't want to say too much, but that


10   is -- that is what that organization does.  So,


11   it's twofold.  It was about Civil Rights, and


12   then also additional resources.


13               COMM. BLACKBURN:  Thanks.


14               VICE-CHAIR RAMOS:  Any other


15   questions?


16                     (No response.)


17               VICE-CHAIR RAMOS:  Thank you for the


18   report.  A lot of good information.  I would echo


19   the success of the Martin Luther King virtual


20   events, and it's a great response for the cards


21   that have been sent out, so thank you for the


22   good work that the team is doing.  We appreciate


23   that.


ACCURATE REPORTING OF INDIANA







Page 13


 1               MR. SCHULTZ:  Thank you.


 2               VICE-CHAIR RAMOS:  Item V on the


 3   agenda is Old Business, so we will review the


 4   Commissioners' appointed appeals and


 5   determinations.  The first one that's on the list


 6   is Wilson versus Avon Wedding and Event


 7   Barn/James and Darinda Dragon, and that's


 8   HOha20010001, and that was a case that I


 9   reviewed.


10          There are actually two parts to that --


11   those findings, the first of which is:  I would


12   recommend that the Indiana Civil Rights


13   Commission uphold the recommendation of no


14   probable cause.  I need a motion to approve that.


15               COMM. BLACKBURN:  I move that we


16   approve.


17               VICE-CHAIR RAMOS:  I need a second.


18               COMM. HARRINGTON:  I second,


19   Comm. Harrington.


20               VICE-CHAIR RAMOS:  Thank you.


21          All those in favor, please signify by


22   saying aye.


23          Director Schultz -- or Deputy Director
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 1   Schultz, would you do that?


 2               MR. SCHULTZ:  Yes.


 3          Comm. Blackburn?


 4               COMM. BLACKBURN:  Aye.


 5               MR. SCHULTZ:  Comm. Harrington?


 6               COMM. HARRINGTON:  Aye.


 7               MR. SCHULTZ:  Comm. Jackson?


 8               COMM. JACKSON:  Aye.


 9               MR. SCHULTZ:  Comm. Tolliver?


10               COMM. TOLLIVER:  Aye.


11               MR. SCHULTZ:  And Vice-Chair Ramos?


12               VICE-CHAIR RAMOS:  Aye.


13               MR. SCHULTZ:  Motion passes,


14   five-zero.


15               VICE-CHAIR RAMOS:  Thank you.


16          The second finding in this particular case


17   deals with the Indiana Fair Housing, and I also


18   recommend that we uphold the Deputy Director's


19   findings in this case of reasonable and probable


20   cause.  I need a motion to approve.


21               COMM. HARRINGTON:  Move approval,


22   Comm. Harrington.


23               VICE-CHAIR RAMOS:  I need a second.
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 1               COMM. BLACKBURN:  Blackburn seconds.


 2               VICE-CHAIR RAMOS:  Director Schultz?


 3               MR. SCHULTZ:  Comm. Blackburn?


 4               COMM. BLACKBURN:  Blackburn seconds.


 5               MR. SCHULTZ:  Is that an affirmative


 6   vote?


 7               COMM. BLACKBURN:  Oh, yes; sorry.


 8               MR. SCHULTZ:  No problem.


 9               COMM. BLACKBURN:  Yes.


10               MR. SCHULTZ:  Comm. Harrington?


11               COMM. HARRINGTON:  Aye.


12               MR. SCHULTZ:  Comm. Jackson?


13               COMM. JACKSON:  Aye.


14               MR. SCHULTZ:  Comm. Tolliver?


15               COMM. TOLLIVER:  I abstain.


16               MR. SCHULTZ:  Vice-Chair Ramos?


17               VICE-CHAIR RAMOS:  Aye.


18               MR. SCHULTZ:  Motion passes,


19   four-zero.


20               COMM. TOLLIVER:  Four to one --


21   four-zero-one.  I abstained.


22               VICE-CHAIR RAMOS:  Thank you.


23          The next -- we have another case, and
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 1   that's with -- did you get information from Chair


 2   Slash on the Young versus Allison Transmission?


 3               MR. SCHULTZ:  Is that a question to


 4   me?  I'm sorry.


 5               VICE-CHAIR RAMOS:  Yes, it is.


 6               MR. SCHULTZ:  Okay.


 7               VICE-CHAIR RAMOS:  I did not receive


 8   a confirmation on whether she reviewed and


 9   rendered her recommendation.


10               MR. SCHULTZ:  Chair Slash did provide


11   a recommendation, and it's up to the Commission


12   if they want to take action on that


13   recommendation without Chair Slash present, or if


14   they'd like to table the matter until the next


15   meeting.


16               VICE-CHAIR RAMOS:  What was her


17   recommendation?


18               MR. SCHULTZ:  Her recommendation --


19   Chair Slash's recommendation was to affirm the


20   finding of no probable cause.


21               VICE-CHAIR RAMOS:  Commissioners, do


22   I have a motion to affirm the recommendation for


23   no probable cause?
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 1               COMM. JACKSON:  So moved,


 2   Comm. Jackson.


 3               VICE-CHAIR RAMOS:  And a second?


 4               COMM. HARRINGTON:  Second,


 5   Comm. Harrington.


 6               VICE-CHAIR RAMOS:  Thank you.


 7          Roll call?


 8               MR. SCHULTZ:  Comm. Blackburn?


 9               COMM. BLACKBURN:  Blackburn, yes.


10               MR. SCHULTZ:  Comm. Harrington?


11               COMM. HARRINGTON:  Aye.


12               MR. SCHULTZ:  Comm. Jackson?


13               COMM. JACKSON:  Aye.


14               MR. SCHULTZ:  Comm. Tolliver?


15               COMM. TOLLIVER:  I'm going to


16   abstain.


17               MR. SCHULTZ:  And Vice-Chair Ramos?


18               VICE-CHAIR RAMOS:  Aye.


19               MR. SCHULTZ:  Motion passes,


20   four-zero.


21               VICE-CHAIR RAMOS:  Thank you.


22          Item VI on the agenda is New Business.


23   This is the appointment of Commissioners to
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 1   Complainants' Appeals of Director's Findings.


 2   There's one case in particular, Coffman versus


 3   Castlebury Apartments.  That's HOse20030111, and


 4   I will go ahead and assign that case to myself.


 5          All right.  The next item -- oh, go ahead.


 6   Did you have a question?


 7                     (No response.)


 8               VICE-CHAIR RAMOS:  Okay.  The next


 9   item on the agenda, I'll let you step through


10   these pieces, Deputy Director Schultz.


11               MR. SCHULTZ:  So, the item on the


12   agenda is, as I mentioned before, ICRC versus


13   Fike Investments.  It's Cause No. HOha15070510


14   and No. HOrt15090649.  As I previously mentioned,


15   we --- the Administrative Law Judge overseeing


16   this matter issued an order granting in part and


17   denying in part competing motions for summary


18   judgment, and that has been presented to the


19   Commission.


20          In addition to that order from the


21   Administrative Law Judge, the respective parties


22   have filed objections and briefing materials.  At


23   a prior meeting, this -- the Commission set this
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 1   matter for oral argument during this meeting on


 2   the objections, and I believe that the


 3   representatives for both parties are on the line.


 4               VICE-CHAIR RAMOS:  Thank you.


 5          At this time, we will begin oral


 6   arguments.  Unless there are Commission -- any of


 7   the Commission members object, I propose that


 8   each of the parties be given ten minutes to make


 9   their presentation concerning the briefing, with


10   the counsel for the ICRC presenting first.


11          The Commission members will wait until the


12   end of each of the presentations to ask any


13   questions.  After each party has had the


14   opportunity to present their respective cases and


15   the Commission members have had an opportunity to


16   ask questions, we will provide for rebuttal of


17   three minutes each.


18          So, as we begin this, I would like each of


19   the parties to identify themselves again.  And


20   so, we'll begin with the ICRC.


21               MR. SCHULTHEIS:  Sure.  This is Luke


22   Schultheis, with the Indiana Civil Rights


23   Commission, on behalf of the Complainant.
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 1               VICE-CHAIR RAMOS:  Okay.  You have


 2   ten minutes.


 3          Deputy Director Schultz, you have the


 4   clock.


 5               MR. SCHULTZ:  Sure.


 6               MR. SCHULTHEIS:  So, first and


 7   foremost, I'd like to thank the Commission


 8   members for this opportunity to present


 9   Complainant's oral arguments, and their


10   thoughtful attention and consideration this


11   afternoon.


12          I am Luke Schultheis, again, a staff


13   attorney.  I'm arguing on behalf of the Indiana


14   Civil Rights Commission in this legal matter.  I


15   would also like to thank opposing counsel for his


16   active and professional participation today as


17   well.


18          On October 21st, 2020, the Honorable


19   Administrative Law Judge presiding over this case


20   signed an order granting in part and denying in


21   part the competing motion for summary judgment


22   and notice of final prehearing conference.


23   However, the order was not served upon the
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 1   parties until October 27th, 2020, which I'll get


 2   back to in a minute.


 3          Included in the Administrative Law Judge's


 4   order, in her findings of fact, were, on page 5


 5   of the order, No. 32, "There is no evidence in


 6   the record from which to conclude that zillow.com


 7   is licensed under Indiana Code...25-34.1," and on


 8   page 15 of the order, No. 106, "Zillow...is not a


 9   real estate broker, agent or salesperson; does


10   not provide the services and facilities of a real


11   estate broker, agent or salesperson; and is not


12   an agent or an employee or a real estate broker,


13   agent or salesperson."


14          Complainant filed its objection on


15   November 10th, 2020 to these two findings of fact


16   in that order, and a corresponding supporting


17   brief on December 3rd, 2020, to which Respondent


18   filed a response and objection to on


19   December 7th, 2020.


20          This afternoon I am going to illustrate,


21   in vibrant colors, why the ALJ's objected-to


22   findings of fact were incorrectly concluded,


23   because Zillow is currently a real estate broker
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 1   in every sense of the phrase "real estate


 2   broker."


 3          I will paint this picture by showing in


 4   picturesque form that:  A, Zillow has had and


 5   currently maintains active real estate broker


 6   licenses, which are established as admitable from


 7   well-cited case law and judicial notice, which,


 8   for those unaware, judicial notice allows a


 9   well-known or authoritatively attested fact to be


10   produced as evidence without actually having to


11   prove them, as they cannot be reasonably refuted.


12          And then by B, that Zillow, as arguably


13   the most popular mainstream on-line real estate


14   service provider on the Internet in the world,


15   continues to incorporate all of its real estate


16   broker companies into a fully integrated service


17   as a one-stop real estate shop.  Even high-level


18   executives from Zillow have acknowledged that it


19   is currently an active real estate broker.  It


20   isn't even hiding the fact that it's actively


21   participating as a real estate broker right now


22   at the present time.


23          Next, I will detail how the Commission's
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 1   failure to rule in favor of Complainant's


 2   objections could have a longstanding negative


 3   impact on the Indiana Civil Rights Commission's


 4   ability to pursue future litigation as it relates


 5   to any case involving Zillow going forward,


 6   should the ALJ's contested finding of facts be


 7   upheld as established case law precedent.  The


 8   issue here isn't limited to just the instant


 9   case, as it more directly and more importantly


10   has longstanding legal implications.


11          Then I will note Complainant's filing of


12   its objections to certain findings of fact were


13   indeed considered timely, before concluding with


14   why you should rule in favor of the Indiana Civil


15   Rights Commission today in support of their


16   objections that Zillow is in fact a real estate


17   broker today.


18          First, for both of the previously noted


19   objected-to findings of fact, Indiana Code


20   25-34.1-3-2(a)(3), which the ALJ cited in support


21   of the disputed findings of fact, states, "No


22   person shall, for consideration, sell, buy,


23   trade, exchange, option...lease, manage, list or
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 1   appraise real estate or negotiate or offer to


 2   perform any of these acts in Indiana, or with


 3   respect to real estate situated in Indiana,


 4   without a license."


 5          Indiana Code 25-34.1-1-2(14) defines


 6   "broker company" as "a licensee that is [in] a


 7   business engaged in activities described [herein


 8   above, the law that I just cited], whether as a


 9   full proprietorship, a partnership, a limited


10   liability company, or a corporation."


11          Through accessing the State of Indiana's


12   Professional Licensing Agency's daily maintained


13   database on its official Web site, which is among


14   the core of its daily operations, Zillow has


15   maintained several currently active real estate


16   broker licenses in the State of Indiana.  Through


17   the Web site, it was discovered Zillow even had a


18   real estate broker license that was issued in


19   July of 2006, that later expired in June of 2008.


20   So, the idea of having a real estate broker


21   license is nothing new for Zillow.  This is dated


22   in number of years.


23          Furthermore, Zillow and its Zillow company
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 1   derivatives publicly list on its own Web site,


 2   zillow.com, that it currently has active real


 3   estate broker licenses, including in all 50


 4   United States currently, and some Canadian


 5   provinces.  They're publicly promoting and


 6   acknowledged that it maintains active real estate


 7   brokerage licenses.


 8          So, why have these active licenses at all


 9   if they aren't currently performing real estate


10   broker services?  Typically, well-run fortune


11   companies don't waste resources or draw public


12   attention to themselves unnecessarily.


13          Since Complainant could neither obtain


14   Zillow's certified real estate broker company


15   records before the initial objection filing was


16   due -- and here's the kicker:  Because Indiana


17   Professional Licensing Agency policy and best


18   practice is not to actually certify them, being


19   already a reputable state agency, the Complainant


20   kindly requests the Commission to take judicial


21   notice from the Indiana Professional Licensing


22   Agency, because such a request can occur at any


23   time, according to established case law
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 1   precedent, by the Indiana Court of Appeals at any


 2   stage of the legal proceedings.


 3          Indiana Evidence Rule 201 (a)(1)(B)


 4   further states, "The court may judicially


 5   notice...a fact that...can be accurately and


 6   readily determined from sources whose accuracy


 7   cannot [be reasonably] questioned."


 8          Since this is from the Indiana


 9   Professional Licensing Agency, expressed on the


10   agency's own official Web site, there is no


11   logical reason to believe that it can reasonably


12   be questioned for a lack of accuracy.  As such,


13   deference should be given to the supporting real


14   estate license exhibit that Complainant has


15   provided from the Indiana Professional Licensing


16   Agency's Web site, and for support of its own


17   objection.


18          Additionally, Indiana Evidence Rule


19   901(b)(7)(A) notes that regarding evidence of


20   public records, providing evidence that a record


21   "...was recorded or filed in a public office as


22   authorized by law..." is an example of


23   authenticating an item of evidence, just as well
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 1   as Indiana Evidence Rule 901 (b)(7)(B), which is


 2   its own freestanding condition, notes that


 3   evidence about public records can also be


 4   authenticated when there is "evidence that...a


 5   purported public record or statement from the


 6   office where items of this kind are kept."


 7               MR. SCHULTZ:  Three-minute warning.


 8               MR. SCHULTHEIS:  Here it's clearly


 9   indicated that these real estate broker licenses


10   came from the Indiana Professional Licensing


11   Agency's official Web site, and specifically, the


12   regularly maintained license database, where


13   records such as these are consistently kept.


14   Therefore, the provided copies of real estate


15   brokerage licenses provided by the Complainant


16   from the Indiana Professional Licensing Agency's


17   Web site should be admissible and authenticated


18   as proper evidence for the purpose of supporting


19   Complainant's objections.


20          To the next point, not only should Zillow


21   be considered a real estate broker who's actively


22   maintaining and utilizing its real estate broker


23   licenses, but because, by its own admission and


ACCURATE REPORTING OF INDIANA







Page 28


 1   through Zillow's own high-level executive


 2   testimony, it continues to offer additional


 3   all-encompassing real estate services, including,


 4   but not limited to, brokerage services as a


 5   one-stop real estate shop.  It's not hiding this


 6   fact in its active participation as an active


 7   real estate broker company, and it should only


 8   expand as it continues to evolve as a fully


 9   integrated real estate service provider in the


10   coming years.


11          Now, you may be asking yourself, as


12   esteemed members of the Commission:  Why is this


13   important to the Indiana Civil Rights


14   Commission's future mission, especially as it


15   relates to litigation efforts?  While it's


16   currently unclear as to whether Zillow possessed


17   a real estate broker license at the time of this


18   alleged disability discrimination and ensuing


19   retaliation claims in 2015, there is clear


20   evidence that Zillow operates as a real estate


21   brokerage company in more modern times than the


22   present time period of 2021.


23          So, here's the short answer:  If Zillow
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 1   were allowed to be -- were allowed -- if the


 2   Commission were to allow these objections --


 3   objected-to findings of fact to remain in effect,


 4   it would unfairly prejudice the Indiana Civil


 5   Rights Commission's future litigation efforts


 6   potentially any time Zillow was utilized, with


 7   the longstanding ramifications not just limited


 8   to the instant case, as this is a much larger


 9   issue, bigger picture for the ICR's mission and


10   future litigation efforts.


11               MR. SCHULTZ:  One minute left.


12               MR. SCHULTHEIS:  Anytime Zillow was


13   to be used, which, as a recent home buyer this


14   past September, I utilized it a lot myself, it


15   would automatically be considered not a real


16   estate broker in established case law, should


17   these objected-to findings of fact stand, and


18   this is a national mainstream and arguably the


19   most popular real estate provider on the Internet


20   we're talking about in the world.


21          While Respondents may correctly argue that


22   the filing of Complainant's objections to the


23   ALJ's order shouldn't be considered because they
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 1   were untimely, Respondent incorrectly applied the


 2   rule, because it has to be within 15 days after


 3   it was served on the Petitioner.  Here, it was


 4   merely filed.


 5          Respondents argue that it was filed on


 6   November 10th, and that they were not within the


 7   15-day requirement.  However, the order was not


 8   actually served until October 27th, 2020 on the


 9   Complainant.  Therefore, it is timely.


10               VICE-CHAIR RAMOS:  Time limit.


11               MR. SCHULTHEIS:  Therefore, because


12   active -- because Zillow actively maintains real


13   estate licenses, because Zillow's own executives


14   admit that it is a real estate broker and that


15   this could significantly and negatively impact


16   the ICR's mission and future litigation efforts,


17   and lastly, that these objections filed by the


18   ICRC were indeed timely, the ICRC kindly requests


19   that you find in favor of its objections to the


20   Administrative Law Judge's disputed findings of


21   fact, because Zillow clearly is a real estate


22   broker.


23          This concludes Complainant's side of the
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 1   oral argument today.  Thank you for your


 2   thoughtful attention and consideration, and


 3   please have a safe and happy weekend.


 4          Thank you again.


 5               MR. SCHULTZ:  Vice-Chair Ramos, this


 6   is Tim Schultz.  Counsel went approximately 45


 7   seconds over.  Would you like me to allow for


 8   that additional time with Respondent's counsel?


 9               VICE-CHAIR RAMOS:  Yes.  Thank you.


10          So, from the Respondent's standpoint, you


11   have the floor.  You have ten minutes and 45


12   seconds.  Please identify yourself.


13               MR. AMARAL:  Thank you.  This is


14   Joseph Amaral.  I am the attorney for the


15   Respondents.  I want to thank you for the


16   opportunity to present the Respondent's position


17   in this matter.


18          I will indicate to you that I do not


19   intend to necessarily rehash the arguments that


20   we have made in our memorandum in -- or our brief


21   in opposition to the Civil Rights Commission's


22   objections and its memorandum of law which


23   supports it.
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 1          I could not disagree more with the


 2   Commission's position about Zillow, and here's


 3   why:  First of all, we have to look not at what


 4   is going on now, but what went on back in, I


 5   believe, 2015, when the events surrounding this


 6   case first began to occur.  What counsel and the


 7   ICRC is trying to do, essentially, is to backfill


 8   their position.


 9          If, at the time the motions -- the cross


10   motions for summary judgment were filed and if at


11   the time Judge Jensen considered them, the ICRC


12   had all of the information that you're being


13   asked to consider today, it should have presented


14   that information then.  What is going on now is


15   an attempt to backfill what was an incomplete


16   presentation, and that should not be allowed to


17   occur.


18          It doesn't matter what Zillow is now.  It


19   mattered what Zillow was back then, and it


20   mattered if the ICRC brought its status then to


21   the attention of Judge Jensen.  Obviously it


22   didn't.  The Respondents brought their


23   contentions about Zillow to the Court's
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 1   attention, and the Court agreed with the


 2   Respondents about Zillow.


 3          So, I would ask that all of the


 4   information in all of the argument about Zillow's


 5   current status be stricken, but -- and I believe


 6   counsel -- for that reason, and I believe counsel


 7   also has misinterpreted what judicial notice is.


 8   You still need to authenticate -- under the Rules


 9   of Evidence 1005, you still need to authenticate


10   documents that counsel proposes to submit, and


11   even if they're authentic, it's inappropriate to


12   consider them, because there is no condition now


13   to which they apply.  They should have been


14   submitted, if they were available, back then.


15          I also want to talk about -- I also want


16   to talk about this notion that somehow, if you


17   side with the Respondents and with Judge Jensen,


18   you're going to establish a, quote, precedent


19   going forward that will never allow Zillow to be


20   determined to be a real estate agent or broker.


21          That is simply wrong; okay?  This


22   Commission, with all due respect, is not a court


23   of record; okay?  And judicial precedent comes
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 1   from courts of records, and what -- this is sort


 2   of res judicata, and res judicata means that you


 3   have -- it bars a claim by the same parties in a


 4   future action arising out the same events or


 5   occurrences.


 6          So, there's going to be no bar to any


 7   future action in which the Commission argues or


 8   tries to prove that Zillow is a real estate agent


 9   or broker.  And I ask you to -- I ask you to look


10   at a case called State versus Speidel,


11   S p e i d e l.  It's from the Court of Appeals


12   in 1979.  It's 392 Northeast 2nd, 1172, and I


13   also ask you to look at the case of Microvote


14   General versus the Indiana Election Commission,


15   which is found at 210 -- I'm sorry -- it's a 2010


16   case, and it's found at 924 Northeast 2nd, 184.


17   And so, those indicate -- first of all, they --


18               MR. SCHULTZ:  Five-minute warning.


19               MR. AMARAL:  Thank you.


20          They indicate what res judicata is.  They


21   also indicate that the rules of procedure and the


22   rules about res judicata apply to administrative


23   proceedings such as this one.  If -- if the court
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 1   suddenly -- or I'm sorry.  Force of habit.  If


 2   the Commission somehow determines that all of


 3   this material should be allowed, what it does is


 4   it creates an issue of fact, which would then


 5   need to go back -- at least in our view -- back


 6   to Judge Jensen for adjudication of that issue.


 7          So, the argument that somehow generations


 8   of litigants are going to be bound by this


 9   particular Administrative Law Judge's findings as


10   briefed and argued to you is going to bind


11   generations ad infinitum is simply wrong.  That


12   is not what res judicata is; okay?  The next time


13   this comes up, you can present different facts,


14   because you're going to have different parties,


15   different claims, and you'll be able to -- you'll


16   be able to then adjudicate that case on its


17   merits.


18          Lastly, if you determine that the


19   objections were timely filed, and we argued that


20   they weren't, we would ask that in --


21               MR. SCHULTZ:  Three-minute warning.


22               MR. AMARAL:  Let me back up.  If you


23   determine, first of all, that the objections were
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 1   not timely filed but you are going to allow them,


 2   then we would ask you to allow us an opportunity


 3   to present objections to Judge Jensen's findings.


 4   So, for those reasons, we believe that Judge


 5   Jensen should be supported in her determination,


 6   because these -- this should have been presented


 7   to her to start with.


 8          This is an attempt to close the barn door


 9   after the horse is gone, and it's certainly


10   prejudicial to the Respondents and certainly has


11   no precedential value going forward, so I don't


12   think there's any reason for you to allow the


13   objections.  Plus there is the issue of whether


14   it was timely or not.


15          And with that, I will thank you for your


16   time and attention.  I will thank counsel for his


17   professional approach to this case, and I look


18   forward to answering any questions that


19   Commissioners might have.


20               VICE-CHAIR RAMOS:  Thank you.


21          Commissioners, do you have questions for


22   either the Complainant's or Respondent's counsel?


23                     (No response.)
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 1               VICE-CHAIR RAMOS:  Okay.  There are


 2   two things that we can do here.  One of them is


 3   to take the time to review this, and -- which


 4   would be 30 days, until our next meeting, to come


 5   up with a recommendation for the Commission.


 6   Respondent references a few specific cases for


 7   res judicata.  If you want to be able to review


 8   those things, that's an option for us.


 9          Option two would be to move ahead with the


10   motions for the objections from the Complainant


11   and the Respondent.


12          I open this up for discussion of the


13   Commission.


14               COMM. BLACKBURN:  I'm sorry; I didn't


15   understand your statement.  The second option


16   again?


17               VICE-CHAIR RAMOS:  We have -- so, we


18   can make recommendations and vote on the


19   objections from the Complainant and from the


20   Respondent.  We can -- we can amend, we can


21   uphold, we can defer.  Those are the options that


22   we typically have.  So, we can, A, either defer


23   this, giving us the opportunity to review it, or


ACCURATE REPORTING OF INDIANA







Page 38


 1   we can make -- we can take motions from the floor


 2   on each of the objections.


 3               MR. AMARAL:  May I ask a question?


 4   This is Mr. Amaral.  May I ask a question?


 5               VICE-CHAIR RAMOS:  Yes.


 6               MR. AMARAL:  Are we --


 7               VICE-CHAIR RAMOS:  Go ahead,


 8   counselor.


 9               MR. AMARAL:  Thank you.  Are we


10   permitted to ask you or to move for a written


11   determination that you issue at your next


12   meeting?  Is that something that is appropriate


13   in practice before you?  And I confess my


14   ignorance.  I think it would be important to read


15   the cases and take a look at that.


16               VICE-CHAIR RAMOS:  We have been


17   provided the case materials for review, so that's


18   an opportunity that we have had for some time.


19   This was, I think, in December, so we've had the


20   information for review.


21               MR. AMARAL:  I don't think you've


22   been submitted the two cases I cited.


23               VICE-CHAIR RAMOS:  Comm. Blackburn,
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 1   do you have a question?


 2               COMM. BLACKBURN:  No.  I'd like to --


 3               VICE-CHAIR RAMOS:  I'm sorry.


 4               COMM. BLACKBURN:  I'd like to


 5   recommend that we uphold the objections presented


 6   by the Complainant in this case.


 7               VICE-CHAIR RAMOS:  So, we have a


 8   motion on the table from Comm. Blackburn to -- to


 9   uphold the Complainant's objections on the


10   findings of facts in favor of the Complainant.


11   Is there a second on that motion?


12                     (No response.)


13               VICE-CHAIR RAMOS:  And we did not


14   provide the opportunity for the -- for the


15   opportunity for them to provide a rebuttal, so we


16   will so do that before we make a final decision,


17   but I did want to make sure that if we had any


18   questions, that we had that first.  So, before we


19   take that motion, I will -- let's provide them


20   the opportunity for their rebuttal.


21          Mr. Schultheis, you get to go first.


22               MR. SCHULTHEIS:  Sure.


23          I would just like to point out three
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 1   things rather quickly here.  Of course, the


 2   Indiana Professional Licensing Agency is a


 3   reputable state agency with normal business


 4   operations who regularly maintain these records,


 5   and its best practice is not to certify these


 6   records.  I called multiple times to check with


 7   one of their representatives to see if they


 8   certify them, and they in fact do not.


 9          So, I am not sure how anyone could use


10   these exhibits to support their argument if we're


11   just going to dismiss them because they can't be


12   certified when the agency itself doesn't certify


13   them.  I mean to me, that seems illogical and


14   counterintuitive.  I mean it's a reputable state


15   agency.


16          Second, I'd like to point out that while


17   the ALJ did rule that Zillow is not a real estate


18   broker, the Commission is ultimately the ultimate


19   authority, not the ALJ here.


20          And I'd also like to point out that


21   Complainant here -- we are not disputing that


22   Zillow was not a real estate broker in 2015


23   or 2016.  We did not find an active real estate
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 1   brokerage license on the Indiana Professional


 2   Licensing Agency's Web site during that time.


 3   What we do believe is that, as a blanket


 4   statement, Zillow is not a real estate provider


 5   that applies to the present time.


 6          If the ALJ would have been able to modify


 7   that and say, "As of 2015 or 2016, when the


 8   alleged discrimination in this instant case


 9   actually occurred," the ICRC would probably not


10   have had an objection to that.  It's just the


11   fact that it's a blanket statement that, you


12   know, Zillow is not a real estate broker, which


13   applies to the present time.  And when you're


14   applying to the present time, clearly by having


15   them maintain active real estate licenses


16   currently.


17          So, if I'm going through the Indiana


18   Professional Licensing Agency's Web site and


19   publicly promoting it on their own Web site,


20   through their own executives saying, "Yes, Zillow


21   is a real estate broker licensed and, you know,


22   we're providing all of these encompassing real


23   estate services," and they're the most popular
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 1   real estate broker on the Web, I mean that


 2   presents a huge barrier to the ICRC's mission and


 3   our future litigation efforts going forward,


 4   because when using the popularly used Mrs. Murphy


 5   exemption, they already meet the second prong of


 6   that to fall outside the jurisdiction of the ICRC


 7   when pursuing future litigation.


 8          So, all future Respondents would have to


 9   do when they're using Zillow is just meet that


10   other prong, because they've already met the


11   first one by established case law.  So, that's


12   all I'm saying.


13          I think, when looking at it, there's


14   nothing else the ICRC could have done to certify


15   those licenses from the Indiana Professional


16   Licensing Agency, because they don't actually


17   certify them.  It's a reputable state agency, and


18   it maintains records in its ordinary course of


19   business.


20          I'd also point out that the Commission is


21   the ultimate authority, not the ALJ.  And we're


22   not saying what she said was wrong, it's just


23   that it should have only applied to 2015 or 2016,
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 1   when the alleged discrimination occurred, not


 2   currently, because Zillow is currently not a real


 3   estate broker.


 4          I just wanted to say thanks again for the


 5   members of the Commission's thoughtful time and


 6   consideration, as well as opposing counsel's


 7   professional participation.


 8          Thank you.


 9               VICE-CHAIR RAMOS:  Thank you.


10          Counsel for the Respondent, you have three


11   minutes.


12               MR. AMARAL:  It's Mr. Amaral.


13          Counsel's argument begs --


14               VICE-CHAIR RAMOS:  Mr. Amaral.


15               MR. AMARAL:  Yes, it is Mr. Amaral.


16          Counsel's argument begs the question.  The


17   question is:  What was the situation in 2015?


18   The ICRC had an opportunity to provide evidence


19   as to what Zillow's situation was then.  We


20   provided evidence that we felt supported our


21   motion for summary judgment, and the


22   Administrative Law Judge accepted that evidence.


23          What the ICRC is trying to do now is to
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 1   move the goalposts.  They're saying that whatever


 2   Zillow's situation is now should be retroactively


 3   applied, to your detriment, because of something


 4   you did four or five years ago, and that is


 5   inappropriate.


 6          If the -- you know, finding that back when


 7   Zillow was not an agent slash broker is not


 8   something that is going to haunt the Commission


 9   going forward.  The Commission does not need this


10   objection and an editing of the Judge's finding


11   in order to be able to argue down the road that


12   if somebody uses Zillow, they've used a real


13   estate agent or broker.


14          This case -- and with all due respect,


15   what the Commission does is not legal precedent


16   for future determinations.  A future court, a


17   future administrative law judge, a future makeup


18   of the Commission will not be bound by what you


19   determine here today.


20          And I think it boils down to fairness;


21   okay?  My clients acted appropriately when they


22   listed their property on Zillow.  Now all of a


23   sudden they're being told -- or they're trying to
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 1   be told -- that because of all of these things,


 2   that was wrong, and that's not appropriate.  That


 3   is simply not fair.


 4          Whether or not the documents are


 5   admissible -- and we don't think they are at this


 6   point -- it begs the question.  The question is:


 7   Why can you move the goalposts now to affect a


 8   transaction that occurred, I think it was, about


 9   four years ago?  I may be off by a little bit,


10   and I apologize if I am.


11          But that's when you need to look; okay?


12   That is the key:  What happened then, and the


13   fact that nothing is going to happen going


14   forward if you agree with Judge Jensen.  Nothing.


15   There's no res judicata.  And again, I would ask


16   that you take the time to read the cases that we


17   have cited to you today before ruling on this


18   matter.


19          And I, again, thank you for your


20   attention, and I thank counsel for his -- for his


21   professionalism and for his cooperation in this


22   case.


23          Thank you.
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 1               VICE-CHAIR RAMOS:  Thank you.


 2               MR. SCHULTZ:  Vice-Chair Ramos --


 3               VICE-CHAIR RAMOS:  Are there any


 4   other questions?


 5               MR. SCHULTZ:  Vice-Chair Ramos, this


 6   is Deputy Director Schultz.  May I offer a


 7   procedural suggestion?


 8               VICE-CHAIR RAMOS:  Go ahead.


 9               MR. SCHULTZ:  So, Comm. Blackburn set


10   forth a motion earlier, and what I was going to


11   suggest, if the Commission chooses to vote on the


12   objection issue today, is that that motion be


13   withdrawn, and request that the parties


14   specifically articulate each and every objection


15   that they have, so that the Commission can vote


16   on each objection separately, if there is more


17   than one.  That just -- that provides clarity


18   going forward, to make sure that the record is


19   easy to follow.


20               VICE-CHAIR RAMOS:  I think that's a


21   great suggestion, and are there any questions


22   on -- so, two parts; right?  One, Comm. Blackburn


23   to withdraw her motion, and then two would be
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 1   having each of -- the Complainant and Respondent


 2   raise their objections, and we can specifically


 3   vote on those.


 4          Comm. Blackburn?


 5               COMM. BLACKBURN:  I will withdraw or


 6   postpone my motion as proposed, whichever makes


 7   the process work.


 8               VICE-CHAIR RAMOS:  Thank you,


 9   Comm. Blackburn.  I don't have my Robert's Rules


10   handy.  Is there -- do we have to have a second


11   on that request for withdrawal?


12               MR. SCHULTZ:  No.  It was not -- the


13   motion was put forward, it was not seconded or


14   voted on, so I believe, as the maker of the


15   motion, Comm. Blackburn may withdraw it.


16               COMM. HARRINGTON:  I had a question.


17               VICE-CHAIR RAMOS:  So,


18   Comm. Harrington.


19               COMM. HARRINGTON:  I just wanted a


20   clarification.  There was a statement regarding


21   the cases that were shared today, and confirming,


22   were those included in the information that was


23   sent in advance, or not?
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 1               MR. AMARAL:  Linda, would you answer


 2   that, please?


 3               MS. PLATA:  I don't believe so.


 4               VICE-CHAIR RAMOS:  No, I don't


 5   believe so either, because I read through all of


 6   that stuff twice, and there's no reference to the


 7   cases that Counsel Amaral has referenced.


 8               COMM. HARRINGTON:  Thank you.  I just


 9   wanted to make sure there was verification,


10   because I know we had talked, and I didn't see it


11   either, and I wanted to make sure I didn't miss


12   anything.


13               VICE-CHAIR RAMOS:  Okay.  So, again,


14   our options:  We can take the time to investigate


15   and review these, or we can proceed with the


16   objections and make a decision, but --


17               COMM. TOLLIVER:  May I ask a


18   question?


19               VICE-CHAIR RAMOS:  I'm sorry.


20          Comm. Tolliver.


21               COMM. TOLLIVER:  I have a question


22   for both.


23          Mr. Schultheis, I'm sorry if you had
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 1   addressed this earlier, can you briefly address


 2   the argument that the objection was untimely?


 3               MR. SCHULTHEIS:  Sure.  So, I believe


 4   we filed our -- so, sure.  The Administrative Law


 5   Judge signed her order on October 21st, 2020, but


 6   while the order was signed on that date, the


 7   order was not actually served, according to the


 8   date of service, until October 27th.  Therefore,


 9   when the Complainants filed their objections,


10   they filed it on November 10th, 2020, so it fell


11   within that 15-day time limit.


12          Because here, the rule is not when the ALJ


13   signed the order on October 21st, it's when the


14   order was actually served by the certificate of


15   service, which was on the 27th, because we, the


16   ICRC, the Complainant, we got no notice that that


17   ALJ order existed on the 21st, because we had not


18   received service of it.


19          So, there was no constructive way for us


20   to even respond until the 27th, when it was


21   actually served upon us, and if you count the 15


22   days, then November 10th, 2020 is within that


23   15-day threshold, so it is timely.
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 1               COMM. TOLLIVER:  Thank you.


 2               VICE-CHAIR RAMOS:  Any other


 3   discussion?


 4                     (No response.)


 5               VICE-CHAIR RAMOS:  So, do we wish to


 6   investigate further, or to continue?


 7               COMM. BLACKBURN:  Continue.


 8               VICE-CHAIR RAMOS:  Are we all in


 9   agreement with that?


10          Comm. Harrington?


11               COMM. HARRINGTON:  I am in agreement.


12               VICE-CHAIR RAMOS:  Comm. Tolliver?


13               COMM. TOLLIVER:  I agree.


14               VICE-CHAIR RAMOS:  Comm. Jackson?


15               COMM. JACKSON:  I agree.


16               VICE-CHAIR RAMOS:  Thank you.  We


17   will proceed forward.  We will ask for each one


18   of the objections to be raised.


19          Deputy Director Schultz, if you can lead


20   us through that process, please.


21               MR. SCHULTZ:  My suggestion would be


22   to have each counsel articulate their objections,


23   because I don't want to risk that I misrepresent


ACCURATE REPORTING OF INDIANA







Page 51


 1   what they're objecting to.


 2               VICE-CHAIR RAMOS:  Okay.  We'll begin


 3   with Commissioner -- with -- I'm giving everybody


 4   a promotion today -- Counsel Schultheis, please.


 5               MR. SCHULTHEIS:  Sure.  So, we're


 6   objecting to the Administrative Law Judge's order


 7   and her findings of fact on page 5 of the order,


 8   No. 32, that "There is no evidence in the record


 9   from which to conclude that zillow.com is


10   licensed under Indiana Code...25-34.1," and also


11   on page 15 of the order, that "Zillow...is not a


12   real estate broker, agent or salesperson; does


13   not provide the services and facilities of a real


14   estate broker, agent or salesperson; and is not


15   an agent or an employee or a real estate broker,


16   agent, or salesperson."


17          It is our stance that Zillow may not have


18   been a real estate broker at the time, but the


19   ALJ very well could have curtailed or better


20   tailored that statement to make sure that that


21   statement was in fact -- wasn't in fact a blanket


22   statement applying to the present time.


23          We're not disputing that Zillow was or
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 1   wasn't a real estate broker back in 2015 or 2016,


 2   when the alleged discrimination actually


 3   occurred, we just felt like that phrase could


 4   have been better phrased, because it's a blanket


 5   statement.  And certainly now, looking at all of


 6   the facts at hand, Zillow is not a real estate


 7   broker currently, so using "is," we just don't


 8   feel like that --


 9               MR. SCHULTZ:  Mr. Schultheis, you're


10   making your case again.


11               VICE-CHAIR RAMOS:  So, what I ask is


12   for your specific motion, and your motion is to


13   deny or affirm the ALJ's position; is that


14   correct?


15               MR. SCHULTHEIS:  Correct, we object


16   and we deny, yes, deny.


17               VICE-CHAIR RAMOS:  So, the objection


18   on the table is to deny the ALJ's position in --


19               MR. SCHULTZ:  Vice-Chair Ramos, this


20   is Deputy Director Schultz.


21               VICE-CHAIR RAMOS:  Deputy Director


22   Schultz, can you help to formulate this?


23               MR. SCHULTZ:  Sure.  So -- and please
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 1   feel free to correct me if you believe I'm


 2   misstating anything.  I believe I heard two


 3   specific objections, both in regards to specific


 4   findings of fact in the ALJ's order, and if that


 5   is correct -- well, if the Vice-Chair will allow


 6   me, may I ask a question to counsel?


 7               COMM. BLACKBURN:  Which counsel?


 8               MR. SCHULTZ:  I'm sorry; Counsel


 9   Schultheis.


10               COMM. BLACKBURN:  Sure.  Okay.


11               VICE-CHAIR RAMOS:  Yes.


12               MR. SCHULTHEIS:  Please.


13               MR. SCHULTZ:  Counsel Schultheis, is


14   that -- have I correctly summarized your


15   objections as two objections?


16               MR. SCHULTHEIS:  Yes, that is


17   correct.  It's what you stated.


18               MR. SCHULTZ:  Okay.


19               VICE-CHAIR RAMOS:  So, do we -- I


20   recommend that we vote on each one of these


21   individually from the Commission's standpoint.


22   Would you please phrase them -- word the first


23   one for us officially for the record, and then
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 1   we'll second -- I mean we'll take the motions and


 2   second and approve.


 3               MR. AMARAL:  May I have an


 4   opportunity to respond?


 5               VICE-CHAIR RAMOS:  Yes.  You have one


 6   minute.


 7               MR. AMARAL:  Okay.  Thank you.


 8          I believe at the end of his presentation,


 9   counsel admitted that Zillow was not a broker


10   agent back at the appropriate time.  Now, my


11   suggestion would be, if we're looking for a way


12   to be fair, perhaps, to everybody, maybe what we


13   do is we affirm the Administrative Law Judge, and


14   at the same time, we have a res -- you pass a


15   resolution that says that perhaps now -- now, not


16   then -- Zillow -- you know, the objection is well


17   taken if we look at it now and not then.


18          It's kind of a -- you know, it's kind of a


19   compromise result.  I've never been in a


20   proceeding where, months after it's time to


21   submit evidence, you get to resubmit evidence


22   that you failed to submit the first time.


23               VICE-CHAIR RAMOS:  Again, you're
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 1   making your case.


 2               MR. AMARAL:  Well, I'm sorry, but --


 3               VICE-CHAIR RAMOS:  Counsel, you're


 4   making your case.


 5               MR. AMARAL:  -- I'm rebutting what


 6   Luke said, basically, but I believe maybe there's


 7   a compromise there.  You affirm the Judge, and


 8   you say, "but that doesn't bind us going


 9   forward."  I think that would -- I think that


10   would be a result that Luke would even agree to.


11               MS. ALLEN:  This is Michelle Allen.


12               VICE-CHAIR RAMOS:  Commissioners, any


13   comment?


14               MS. ALLEN:  Michelle Allen, with the


15   Office of Administrative --


16               VICE-CHAIR RAMOS:  Go ahead.


17               MS. ALLEN:  -- Law Proceedings, would


18   like to just chime in, I think, in conversation


19   with the procedural result that Tim's going


20   through, to reframe it.  I think there is a


21   couple of parts, which is:  One, what you're


22   starting to do, which is great, is to have each


23   party state how many objections they have.
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 1               VICE-CHAIR RAMOS:  You're breaking


 2   up.


 3               MS. ALLEN:  I'm sorry; I'll try


 4   again -- for each party to state the objections,


 5   how many objections they have, then what each


 6   objection is, and you vote on each in turn,


 7   whether you agree with it or disagree with it.


 8          And then the other decision, after that is


 9   done, will be whether or not the Commission wants


10   to affirm, reject or modify or remand the


11   Administrative Law Judge's decision, because I


12   know when it sounded like counsel for the


13   Complainant spoke, those two ideas kind of got


14   looped in together, and they should be viewed as


15   separate items.


16          So, one-half, the first half, is the


17   objection, and then the second part will be


18   looking at specifically the ALJ's decision,


19   whether you want to affirm, remand, or modify it.


20               VICE-CHAIR RAMOS:  Thank you.  Thank


21   you, Michelle.


22          So, let's go back to -- Deputy Director


23   Schultz, do you want to rephrase the first part
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 1   of this?  I'm open to that.  Commissioners, do


 2   you have any questions on the suggestions from


 3   Ms. Allen?


 4                     (No response.)


 5               VICE-CHAIR RAMOS:  Hearing none,


 6   proceed, Deputy Director Schultz.


 7               MR. SCHULTZ:  I'm afraid I'm not


 8   certain what the question is.  I have identified


 9   two objections from counsel for ICRC.  Both


10   address a particular actual determination in the


11   ALJ's order.  I do believe it would be


12   appropriate to confirm whether or not counsel for


13   Respondent has raised any specific objections in


14   his filings, so that we could vote on everything


15   that's before the Commission.


16               VICE-CHAIR RAMOS:  Okay.  Do you want


17   to start with the Respondent's objections, then?


18               MR. SCHULTZ:  Well, I guess the


19   reason I'm raising that is:  I'm not certain if


20   there was an actual objection raised by the


21   Respondent, or his filing was merely in response


22   to objections raised by ICRC counsel.  So, I'm


23   just seeking clarification.
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 1               MR. AMARAL:  I can answer that.


 2               MR. SCHULTZ:  Go ahead.


 3               MR. AMARAL:  Our filing was a


 4   responsive pleading to the IR -- to the Civil


 5   Rights Commission's objections.  We did not


 6   specifically set out in those pleadings any


 7   objection to Judge Jensen's findings.


 8               MR. SCHULTZ:  Okay.  Thank you.


 9          And Ms. Allen, please correct me if I'm


10   wrong, but I believe at this time we do have two


11   specific objections that have been offered to the


12   Commission for consideration as I've summarized


13   them already, and they're both from ICRC counsel.


14   There are no objections pending before the


15   Commission from counsel for Respondent.


16   Ms. Allen, do you have any objection or would you


17   like any clarification on that procedural stance?


18               MS. ALLEN:  No, I think that's great,


19   and I guess I would do one more clarification


20   after that, which is in regards to affirming,


21   modifying or remanding the ALJ when we get there.


22   You can do that today.  You also could do that


23   later.  You have 60 days to do that from the
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 1   close of oral argument.  So, I think, Tim, you're


 2   good to go in terms of raising each objection and


 3   then voting on them in turn.


 4               VICE-CHAIR RAMOS:  Since this is a


 5   major case, which is also very confusing, I just


 6   want to make sure for the record that each of the


 7   Commissioners understand it, so I'm going to ask


 8   you to repeat each of the objectives, and --


 9   objections, and then we will vote on them.


10               MR. SCHULTZ:  Okay.  So, this is


11   Deputy Director Schultz.  Again, I have two


12   distinct objections that have been raised by


13   counsel for ICRC.  I believe the objections


14   were -- well, I know they were objections to


15   findings of fact in the ALJ's order.  I believe


16   one was on page 5 of the order, and the other


17   objection pertained to a finding of fact on


18   page 6 of the order.


19               MR. AMARAL:  No, it was page 15.


20               MR. SCHULTZ:  Page 15?  Okay.  I


21   apologize.


22               MR. AMARAL:  Page 15.


23               MR. SCHULTZ:  But the objections, of
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 1   course, are documented in the briefing material,


 2   and again, there are two distinct objections


 3   before the Commission at this time.


 4               VICE-CHAIR RAMOS:  Okay.  I need a


 5   motion to approve or deny the objections.


 6          Commissioners?


 7               COMM. HARRINGTON:  This is


 8   Comm. Harrington.  I just have a clarifying


 9   question.  I thought we voted to defer, so I just


10   want to make sure I understand the process of if


11   we were going to defer to review the additional


12   cases based on what we have.  Are we changing


13   that, or --


14               VICE-CHAIR RAMOS:  The agreement was


15   to continue.  We agreed to continue with the


16   objections.


17               COMM. HARRINGTON:  Thank you for the


18   clarification.


19               VICE-CHAIR RAMOS:  Commissioners, I


20   need a motion to approve the objections raised by


21   the Complainant.


22          Go ahead, Comm. Blackburn.


23               COMM. BLACKBURN:  I move that we
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 1   uphold the objections.


 2               MR. SCHULTZ:  And this is Deputy


 3   Director --


 4               VICE-CHAIR RAMOS:  I need a second.


 5               MR. SCHULTZ:  -- Schultz again.  Can


 6   we clarify that?  Is that to objection no. 1?


 7               COMM. BLACKBURN:  That's to objection


 8   no. 1.


 9               MR. SCHULTZ:  Thank you.


10               VICE-CHAIR RAMOS:  I need a second.


11               COMM. TOLLIVER:  I'll second.


12               VICE-CHAIR RAMOS:  Comm. Tolliver


13   seconds.  All those in favor of the motion,


14   signify by saying aye.  Deputy Director Schultz


15   will take the roll call.


16               COMM. TOLLIVER:  Before we vote,


17   would you clarify what upholding the objection


18   would mean?


19               MR. SCHULTZ:  And my -- this is


20   Deputy Director Schultz.  My understanding is


21   upholding objection -- the motion to uphold


22   objection 1 would affirm the objection that


23   counsel for ICRC has raised, which would revise
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 1   the first finding of fact in the ALJ order that


 2   Mr. Schultheis discussed earlier.  So, an


 3   affirmative vote would revise that finding of


 4   fact as requested by Mr. Schultheis.


 5               COMM. TOLLIVER:  So, we would find


 6   that there is evidence in the record to conclude


 7   that zillow.com is licensed under Indiana law?


 8               MR. SCHULTZ:  I believe that is the


 9   substance of that particular objection.


10               MR. SCHULTHEIS:  Yes.


11               COMM. TOLLIVER:  Okay.


12               VICE-CHAIR RAMOS:  Counsel


13   Schultheis, do you concur with that?


14               MR. SCHULTHEIS:  Yes, that's correct.


15               VICE-CHAIR RAMOS:  Roll call, please.


16               MR. SCHULTZ:  Comm. Blackburn?


17               COMM. BLACKBURN:  Aye, Blackburn.


18               MR. SCHULTZ:  Comm. Harrington?


19               COMM. HARRINGTON:  Aye.


20               MR. SCHULTZ:  Comm. Jackson?


21               COMM. JACKSON:  Aye.


22               MR. SCHULTZ:  Comm. Tolliver?


23               COMM. TOLLIVER:  Aye.
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 1               MR. SCHULTZ:  Vice-Chair Ramos?


 2               VICE-CHAIR RAMOS:  Aye.


 3               MR. SCHULTZ:  Motion passes.


 4               VICE-CHAIR RAMOS:  Let's proceed to


 5   the second objection.  Please review and state


 6   that objection.


 7               MR. SCHULTZ:  The second objection


 8   raised by counsel for ICRC also pertains to the


 9   findings of facts in the ALJ's order, on page 15.


10   If you would like more detail, I would suggest


11   allowing Mr. Schultheis to summarize that


12   objection, because I don't want to risk


13   misstating it, but I believe it's another factual


14   determination in the ALJ's order, on page 15.


15               VICE-CHAIR RAMOS:  Counsel


16   Schultheis, can you give us the abridged version,


17   please?


18               MR. SCHULTHEIS:  Sure.  So, it's on


19   page 15.  It's No. 106.  It's essentially


20   reiterating that Zillow is not a real estate


21   broker, agent or salesperson and does not provide


22   any of the services that a real estate broker


23   typically would.
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 1               VICE-CHAIR RAMOS:  Thank you.


 2          I need a motion to deny or grant the


 3   objection.


 4               COMM. BLACKBURN:  The clarification I


 5   require now is:  Are we voting on an objection


 6   raised by the Respondent to the objection stated


 7   by ALJ on 15?


 8               VICE-CHAIR RAMOS:  I believe we do


 9   that at the end of this, if I am correct.


10          Michelle, that was your recommendation;


11   correct?


12               MS. ALLEN:  I'm sorry; that then


13   after this, you then decide whether or not to


14   remand, modify, or affirm the ALJ.


15               VICE-CHAIR RAMOS:  Correct.  That


16   would be our next step?


17               MS. ALLEN:  After you -- yes.  And in


18   theory, since you agreed at least with one of the


19   objections, you should definitely take a step


20   where you probably should remand or modify the


21   ALJ's determination, since it sounds like you


22   disagree with some finding in there.


23               VICE-CHAIR RAMOS:  Comm. Blackburn,
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 1   do you have a question?


 2               COMM. BLACKBURN:  I -- I don't have


 3   the answer to the question as posed.


 4               VICE-CHAIR RAMOS:  Okay.


 5               MR. SCHULTZ:  Is there a question


 6   about procedurally where we're at at the moment?


 7               COMM. BLACKBURN:  To the objection.


 8               MR. SCHULTZ:  If I may, I'm not


 9   addressing the objection directly, but a summary


10   of procedurally where we're at.  The Commission


11   has voted to affirm the first objection contained


12   in ICRC's brief.  That leaves the second


13   objection, which Mr. Schultheis just summarized,


14   regarding the factual determination on page 15.


15   At this time, the question is if there is a


16   motion put forward to affirm that objection.


17   That's the question before the Commission at the


18   time, after which -- this is what Ms. Allen just


19   referred to -- after which, the Commission would


20   take up the ALJ order itself now, once the


21   objections are resolved.


22               VICE-CHAIR RAMOS:  Thank you.


23          So, the question on the table has to do
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 1   with the second objection raised by Counsel


 2   Schultheis.  We need a motion to approve or --


 3   grant or deny that objection.


 4          Commissioners?


 5               COMM. BLACKBURN:  I move that we deny


 6   Respondent's objection to ALJ on page 15 -- I


 7   mean on page 15.


 8               VICE-CHAIR RAMOS:  So, we can look at


 9   it from the Complainant's standpoint or from the


10   Respondent's standpoint.  This particular motion


11   on the table is in reference to the Complainant


12   in support of the Zillow definitions, as he


13   explained on page 15.  So, I guess we can look at


14   it either way, but the current motion is to


15   affirm the objections from the Complainant.


16          Am I correct, Deputy Director Schultz?


17               MR. SCHULTZ:  Yes.  My understanding,


18   as was noted earlier, Respondent did not actually


19   raise specific objections.  The objections that


20   have been presented to the Commission are


21   generated from the Complainant or ICRC brief, so


22   right now the question is -- the question that


23   has to be addressed is whether or not to approve
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 1   or deny the second objection contained in


 2   Complainant's brief.


 3          Unless, Ms. Allen, you'd like to add


 4   anything additional to that procedural statement.


 5               MS. ALLEN:  No, I don't.  Thank you.


 6               COMM. HARRINGTON:  Can I ask a point


 7   of clarification?


 8               COMM. BLACKBURN:  Is to affirm --


 9               VICE-CHAIR RAMOS:  Comm. Harrington?


10               COMM. HARRINGTON:  Yes.  I just want


11   to make sure I heard correctly, and the second


12   objection is to -- is aligned with the first, and


13   it's just restating it; correct?  I just want to


14   make sure I understand the difference between the


15   two, but the essence seems to be the same.


16               VICE-CHAIR RAMOS:  Comm. Schult --


17   Counsel Schultheis?


18               MR. SCHULTHEIS:  Yes, that's correct.


19   The finding of facts on page 15 is essentially


20   reiterating what the finding of fact that we


21   objected to on page 5 stated.  It just gets more


22   into the services of what a real estate broker


23   provides, but they're very similar in nature.
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 1   Good point.  Thank you.


 2               COMM. BLACKBURN:  Right.


 3               VICE-CHAIR RAMOS:  Could we have a


 4   motion, Comm. Harrington?


 5               COMM. HARRINGTON:  Yes.  Then, I


 6   would make a motion that we affirm.


 7               VICE-CHAIR RAMOS:  The objection?


 8               COMM. HARRINGTON:  The second


 9   objection.  I took mute off too quick.  Yes.


10               COMM. BLACKBURN:  So, I'm fine with


11   it.


12               VICE-CHAIR RAMOS:  Go ahead,


13   Comm. Blackburn.


14               COMM. BLACKBURN:  If that's the


15   motion that's posed, then I'm happy to second


16   what Comm. Harrington has proposed.


17               VICE-CHAIR RAMOS:  Thank you.


18   Seconded by Comm. Blackburn.  Let's please take a


19   roll call.


20               MR. SCHULTZ:  Yes.  And just to


21   clarify, because I know that my sound has been


22   cutting in and out a little bit, but I heard a


23   motion to approve objection no. 2 from
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 1   Complainant's brief -- or I'm sorry -- ICRC's


 2   brief.  The motion was made by Comm. Harrington


 3   and seconded by Comm. Blackburn; is that correct?


 4               COMM. BLACKBURN:  Yes, to affirm.


 5               MR. SCHULTZ:  Okay.


 6          Turning now to the roll call,


 7   Comm. Blackburn?


 8               COMM. BLACKBURN:  Blackburn, aye.


 9               MR. SCHULTZ:  Comm. Harrington?


10               COMM. HARRINGTON:  Aye.


11               MR. SCHULTZ:  Comm. Jackson?


12               COMM. JACKSON:  Aye.


13               MR. SCHULTZ:  Comm. Tolliver?


14               COMM. TOLLIVER:  Aye.


15               MR. SCHULTZ:  Vice-Chair Ramos?


16               VICE-CHAIR RAMOS:  Aye.


17               MR. SCHULTZ:  The motion passes,


18   five-zero.


19               VICE-CHAIR RAMOS:  Thank you.


20          The next piece that's on the table, we


21   have -- Michelle Allen advised us to affirm,


22   deny, remand the ALJ's decision; correct?  Is


23   that correct; Deputy Director Schultz?
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 1               MS. ALLEN:  Yes, that's correct.


 2   Affirm it, modify it, and dissolve it.  You could


 3   issue your own order if you wanted, if that's


 4   what you wanted to do.  If you modify it, you'd


 5   have to state specifically what you're modifying,


 6   so what you accept from that ALJ's orders to be


 7   as facts and what you specifically reject as


 8   facts and find new facts on your own, you could


 9   do that.


10          You could remand it to the ALJ to say,


11   "Hey, we really want you, ALJ, to dig into XYZ


12   issue and adjudicate that again," or do something


13   else, and it's helpful to have specific guidance


14   to the ALJ to address your issue, if that's what


15   you want to do as well.  And you just have to


16   make a vote on this and issue it within 60 days


17   after today.


18               VICE-CHAIR RAMOS:  The options on the


19   table, Commissioners, are to accept, reject, or


20   remand.  I need a motion for this particular


21   issue.


22               COMM. BLACKBURN:  I move that we


23   accept.
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 1               VICE-CHAIR RAMOS:  And we might want


 2   to discuss this.  Do we have a second on this?


 3               MS. ALLEN:  With all due respect,


 4   accepting -- accepting the ALJ's decision without


 5   any type of modification of it would be contrary


 6   to the votes you just made affirming the


 7   objections made by Complainant.


 8               VICE-CHAIR RAMOS:  Correct.


 9               MR. SCHULTZ:  This is Deputy Director


10   Schultz.  May I ask Ms. Allen a question?


11               MS. ALLEN:  Yes.


12               MR. SCHULTZ:  Ms. Allen, I'm trying


13   to provide some clarification for


14   Comm. Blackburn.  I think her intention was to


15   approve the decision while incorporating the


16   objections they just voted on.  How would you


17   recommend that she phrase that?


18               MS. ALLEN:  I would -- I guess as


19   some options, I would modify -- move to modify


20   the ALJ's decision in order to incorporate new


21   findings by this Commission that may -- based on


22   the objections -- that may find Zillow to be a


23   real estate agent, if that's what you're wanting
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 1   to do.  So, that might be the best way to


 2   accomplish your objective in that regard.


 3          You could also remand it to the Judge to


 4   say you want her to consider certain things that


 5   maybe she did not previously consider in her


 6   order.


 7               MR. SCHULTZ:  Thank you.


 8          Does that help, Comm. Blackburn?


 9               MR. AMARAL:  May I address the


10   Commission for a moment at this point?  I don't


11   think there's anything on the table.


12   Mr. Chairman, may I address the Commission?


13               VICE-CHAIR RAMOS:  Briefly.


14               MR. AMARAL:  Yeah.  What -- let me


15   shift over to judicial proceedings.  What is not


16   unusual in a situation where the Court of Appeals


17   would overturn a decision about whether or not to


18   grant a summary judgment, which is essentially


19   what we're doing here, what the Court would


20   generally say is, "We remand this to the trial


21   court for a decision or for proceedings not


22   inconsistent with our findings or with this --


23   with this opinion."
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 1          So, generally speaking, at least in my


 2   experience, in these kinds of cases, the case


 3   goes back to the trial court with the


 4   instructions to, you know, do -- take steps not


 5   inconsistent with what the Court of Appeals


 6   wants.


 7          In this situation, you are essentially the


 8   Court of Appeals, and my suggestion -- and it is


 9   only a suggestion -- would be to say to Judge


10   Jensen, "We're going to remand this case, and


11   this is what we found today, and we want you to,


12   you know, take whatever steps you need to take to


13   modify your order so long as they're not


14   inconsistent with what we've ruled."  That would


15   just be a suggestion.


16               VICE-CHAIR RAMOS:  I believe that's


17   exactly what Michelle Allen was saying as well.


18   I think we're all in agreement on that.


19          So, again, what's on the table is:  We


20   accept the current ALJ's position, which is in


21   contrast to what -- the motions that we just


22   reviewed and agreed to.  Now, we can reject the


23   ALJ's decision and make that null and void, we
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 1   can modify it, or we can remand it back to the


 2   ALJ for review and discussion based on the


 3   current positions that we've taken from the


 4   Commission.  So, I'd like a motion from the


 5   floor, which actually, you have to remove your


 6   motion again, so being Comm. Blackburn, a motion


 7   to accept.  Do you accept, reject, do you want to


 8   modify your motion?


 9               COMM. BLACKBURN:  I do have a comment


10   beforehand that while we appreciate Respondent


11   counsel's advice to this Commission, I think his


12   characterization of our position relative to


13   decision making is erroneous, and I think that we


14   must act at our highest responsibilities to the


15   public regarding every case that's put before us,


16   without regard to what a Court of Appeals may


17   decide.


18          And so, I am resisting the notion that our


19   decisions have merit or weight not considered by


20   subsequent courts, and we have the last word with


21   regards to the matter before us until a Court of


22   Appeals would -- and if I'm wrong about that, I'd


23   like some comment from our counsel, Ms. Allen.
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 1               MR. AMARAL:  That was just a


 2   suggestion.


 3               VICE-CHAIR RAMOS:  Counsel for the --


 4               MS. ALLEN:  I'll just jump in here.


 5   This is Michelle Allen.  In regards to -- I think


 6   you are the ultimate authority regarding the


 7   matter before you, which then can be appealed to


 8   someplace else.  I think -- personally, I think


 9   it's fair to say that the precedent just at this


10   level doesn't have quite the weight that it does


11   at the trial court level when we get there.


12          So, I understand, I think, that perception


13   of counsel, from my own opinion, but you are in


14   the position right now to make the determination


15   as the ultimate authority.  That is what's vested


16   in you, and that is your guys' purview to make


17   today.


18               VICE-CHAIR RAMOS:  Thank you,


19   Michelle.


20          So, currently there's a motion on the


21   table to accept.  We did not get a second on


22   that.  If we do not get a second, then the motion


23   will be denied and we'll move to another motion.
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 1   Is there a second for the motion on the table to


 2   accept the ALJ's decision?


 3                     (No response.)


 4               VICE-CHAIR RAMOS:  Hearing none, that


 5   motion is denied.  Do we have an additional


 6   motion on the table to accept, reject, modify or


 7   remand?


 8               COMM. TOLLIVER:  I'll move to remand


 9   the decision to the ALJ.


10               VICE-CHAIR RAMOS:  Thank you.


11          I need a second on that motion.


12               COMM. HARRINGTON:  This is


13   Comm. Harrington, second.


14               VICE-CHAIR RAMOS:  Thank you.


15          Do you want to be specific on what your


16   recommendations are, because we'll get that


17   question anyway, Comm. Tolliver?


18               COMM. TOLLIVER:  Yes.  I would move


19   to remand the decision back to the ALJ, so that


20   the ALJ may make whatever modifications are


21   necessary in order to incorporate the upholding


22   of those objections.


23               VICE-CHAIR RAMOS:  Thank you.
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 1          Let's take a roll call on this specific


 2   motion, please.


 3               MR. SCHULTZ:  Vice-Chair Ramos, this


 4   is Deputy Director Schultz.  Before I take the


 5   roll call, may I ask Ms. Allen a question?


 6               VICE-CHAIR RAMOS:  Yes.


 7               MR. SCHULTZ:  Ms. Allen, you've heard


 8   the description of the motion that's been put


 9   forward and seconded.  I just wanted to ask if


10   that -- if the motion is clear as far as you're


11   concerned for further action with the


12   Administrative Law Judge.


13               MS. ALLEN:  I think it's clear based


14   on the objections brought today, but I would


15   follow it up with a written motion that reviews


16   the transcript and the two objections that were


17   made and then upheld by vote, so that it is clear


18   to the Administrative Law Judge what that


19   objection was and what they should consider.


20               MR. SCHULTZ:  Okay.  Thank you.


21          Turning now to the roll call,


22   Comm. Blackburn?


23               COMM. BLACKBURN:  Blackburn, aye.
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 1               MR. SCHULTZ:  Comm. Harrington?


 2               COMM. HARRINGTON:  Aye.


 3               MR. SCHULTZ:  Comm. Jackson?


 4               COMM. JACKSON:  Aye.


 5               MR. SCHULTZ:  Comm. Tolliver?


 6               COMM. TOLLIVER:  Aye.


 7               MR. SCHULTZ:  Vice-Chair Ramos?


 8               VICE-CHAIR RAMOS:  Aye.


 9               MR. SCHULTZ:  Motion passes,


10   five-zero.


11               VICE-CHAIR RAMOS:  Thank you,


12   Commissioners.


13          Do we -- no need to review the objections


14   from the Respondent; correct?


15               MR. SCHULTZ:  This is Deputy Director


16   Schultz.  I believe Respondent represented that


17   they did not have any specific objections, but if


18   counsel's still on, maybe he'd like to address


19   that.


20               MR. AMARAL:  No, we did not submit


21   any specific objections with our written


22   pleadings.  We acknowledged that, so -- but I do


23   have a question now.  Will there be a --
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 1               VICE-CHAIR RAMOS:  Thank you.


 2               MR. AMARAL:  Will there be a written


 3   decision of today's proceedings?  With there be


 4   something that comes out in writing?


 5               MR. SCHULTZ:  I believe Ms. Allen


 6   made a suggestion regarding that.


 7          Ms. Allen, can you resummarize that


 8   proposal again?


 9               MS. ALLEN:  Yes.  I do greatly


10   suggest to the Commission that you follow up with


11   a written order of remand back to the ALJ to


12   consider the objections that you upheld today,


13   and I would suggest going back to the transcripts


14   and revisiting the exact phrasing or citations to


15   the ALJ's decision which -- where the objections


16   were lodged, and be clear to the ALJ what you


17   want the ALJ to consider from those objections.


18   I think that's the best way, and then issue and


19   serve that on all of the parties and the ALJ.


20               VICE-CHAIR RAMOS:  Thank you,


21   Michelle.


22               MR. AMARAL:  That answers my


23   question.
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 1               VICE-CHAIR RAMOS:  Does that answer


 2   your question, Counsel Amaral?


 3               MR. AMARAL:  Yes, it does, that


 4   answers my question.  Thank you very much.


 5               VICE-CHAIR RAMOS:  Thank you.


 6          That ends the oral arguments and takes us


 7   to the next item on the agenda.  That has to do


 8   with ALJ Decisions Automatically Confirmed, and


 9   there were none, so there are no votes or


10   references that need to be made on that.


11          Item VII on the agenda are the meeting


12   dates for 2021.  Our next meeting will be held on


13   March 19th.  Commissioners have the rest of the


14   dates in front of them.  Are there any issues or


15   concerns with the dates that are listed?


16                     (No response.)


17               VICE-CHAIR RAMOS:  Hearing none, are


18   there any -- is there any -- Item VIII says,


19   "Election/Training [or] Other."  There's none


20   that are referenced.


21          Are there any announcements for the


22   Indiana Civil Rights Commission?


23               COMM. HARRINGTON:  This is
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 1   Comm. Harrington.  I just wanted to commend the


 2   ICR on their Freedom Award, as well as the


 3   tribute that they did for MLK.  It was an amazing


 4   experience, and the light show, where they


 5   projected Martin Luther King, Jr. on -- within


 6   the Circle, and the students they had was just


 7   heartwarming.


 8          So, I just want to commend them on the


 9   work and let them know I really appreciate the


10   invitation, and want to reiterate, as they have


11   different events for all of the different


12   Commissions, to please share those with us so


13   that we can be supportive.


14          Thank you.


15               MR. WILSON:  Thank you,


16   Comm. Harrington.  I really appreciate that.  The


17   ICRC team worked really hard putting those things


18   together and building partnerships with so many


19   that we hadn't worked with before, and to be able


20   to project his image downtown in our state


21   capital, I mean for us, it was very, very


22   important.  So, thank you again for all of your


23   support as we continue to try to do some things
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 1   that are different.


 2          Thank you.


 3               MR. SCHULTZ:  And Executive Director


 4   Wilson, thank you for joining us.


 5               MR. WILSON:  Yeah, thank you.  I'm


 6   also doing -- and I apologize for missing the


 7   meeting.  We definitely want to be here, but I


 8   know Tim will represent well.  But we're also


 9   working on the Disparity Study, just finishing up


10   to set goals for minority, women's and veterans


11   participation.  I'm the Chair of that committee,


12   and it's a very important effort that we're doing


13   this year, and so, thank you for your


14   understanding.


15               VICE-CHAIR RAMOS:  Thank you for


16   joining us.


17          I sent out a memo the other day about


18   early education and the whole process for this.


19   If you get a chance to look at that, some of the


20   guest speakers are phenomenal.  Lily Bridges is


21   on there, several authors that are really helping


22   to get that whole ball going, and it's so


23   critical at the early stages.


ACCURATE REPORTING OF INDIANA







Page 83


 1          I know that there are different things,


 2   too.  I know we get so tied up some sometimes


 3   with the events of the day.  If you think


 4   that's -- if anyone wants to participate in any


 5   of that, it's a great thing.  So, I recommend


 6   that.


 7          Are there any other announcements?


 8               COMM. BLACKBURN:  I did read that,


 9   and I'm going to try to follow it.


10               VICE-CHAIR RAMOS:  It's great.  It


11   really is good.  We have -- I think early


12   education is working, and it's amazing what these


13   kids tend to do, pushing their brains from a


14   living standpoint, getting it all done right.


15   We're an international school, and it's just


16   fantastic.  These kids are awesome.  I'm very


17   biased, obviously.


18          Any other -- no other announcements?


19               MR. SCHULTZ:  Vice-Chair Ramos, this


20   is Tim Schultz.  I just wanted to note that, as


21   we've mentioned before, we do have a new Docket


22   Clerk with the ICRC, and I will -- we'll be


23   working to provide some training for the


ACCURATE REPORTING OF INDIANA







Page 84


 1   Commission members hopefully in the next couple
 2   of months.  I just wanted to provide that
 3   information, and so, thank you very much.
 4               COMM. BLACKBURN:  Good to see
 5   everybody.
 6               VICE-CHAIR RAMOS:  Thank you.  The
 7   simplicity truthfully is -- I'm sorry.
 8          Comm. Blackburn?
 9               COMM. BLACKBURN:  Good to see
10   everybody.
11               VICE-CHAIR RAMOS:  Thank you.
12          If you have any comments, I open it up for
13   public comments.  Do we have any public comments?
14                     (No response.)
15               VICE-CHAIR RAMOS:  Hearing none, I
16   would wish that everyone have a great Friday, and
17   hopefully the weather will warm up soon.
18               COMM. HARRINGTON:  Be safe.
19               VICE-CHAIR RAMOS:  Meeting adjourned.
20                        -  -  -
               Thereupon, the proceedings of
21            February 19, 2021 were concluded
                    at 2:45 o'clock p.m.
22                        -  -  -
23
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 1                                  1:03 o'clock p.m.
                                    February 19, 2021
 2                       -  -  -
 3              VICE-CHAIR RAMOS: All right.  Well,
 4  let's officially start the meeting.  It is
 5  Friday, February the 19th, and I open the meeting
 6  for the Indiana Civil Rights Commission.  I would
 7  like all of those that are on the phone to please
 8  identify themselves.
 9              COMM. BLACKBURN: Comm. Blackburn,
10  here.
11              COMM. JACKSON: Comm. James Jackson.
12              COMM. HARRINGTON: Comm. Holli
13  Harrington.
14              MR. SCHULTZ: And can all of the
15  call-in individuals also identify themselves?
16  We'll have to go slowly, but everybody who's
17  called in, if you could identify yourself,
18  please.
19              MR. SCHULTHEIS: Sure.  Luke
20  Schultheis, with the Indiana Civil Rights
21  Commission, is present.
22              MR. AMARAL: I'm Joseph Amaral.  I'm
23  the attorney for the Fike Respondents.
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 1              MS. ALLEN: Michelle Allen, from the
 2  Office of Administrative Law Proceedings.
 3              MS. PLATA: I am Linda Plata.  I am
 4  the parallel for Mr. Amaral.
 5              MS. OJO: I am Christiana Ojo.  I'm
 6  the Docket Clerk for ICRC.
 7              THE REPORTER: Mrs. Plata, could you
 8  spell your last name for me, please?
 9              MS. PLATA: Yeah.  It is -- did you
10  say for Linda Plata?
11              THE REPORTER: Yes.
12              MS. PLATA: Yes.  That's P, as in
13  Peter, l a t a, P l a t a.
14              THE REPORTER: Thank you.
15              MR. SCHULTZ: And is there any other
16  call-in members or individuals who have not
17  identified themselves yet?
18              MS. AZU: Hi.  This is Adoley Azu,
19  from the Indiana Civil Rights Commission.
20              MR. SCHULTZ: Thanks, Adoley.
21         And is there anybody else who has not
22  identified themselves yet?
23                    (No response.)


Min-U-Script® ACCURATE REPORTING OF INDIANA (1) Pages 1 - 4







INDIANA CIVIL RIGHTS COMMISSION 
COMMISSION MEETING February 19, 2021


Page 5


 1              MR. SCHULTZ: Okay.  Vice-Chair
 2  Ramos, I believe we've accounted for everybody
 3  participating, if you'd like to proceed.
 4              VICE-CHAIR RAMOS: Thank you, Deputy
 5  Director Schultz.  Would you please review the
 6  agenda for us?
 7              MR. SCHULTZ: Of course.
 8         So, today we have a number of items.  We
 9  have several previously appointed -- or I'm
10  sorry -- several NOF Appeals that were previously
11  appointed to Commission members for review,
12  recommendation and vote.  We also have one new
13  NOF Appeal -- I tend to use acronyms -- Notice of
14  Finding Appeal -- it's just a -- you know, a
15  habit, so I apologize -- which needs to be
16  assigned.
17         And then we also have a -- the ICRC versus
18  Fike Investments case, which has a couple of
19  different aspects to it.  This is -- this was
20  originally a decision from Administrative Law
21  Judge Jensen on a -- which granted a partial
22  motion for summary judgment.
23         And then since that decision was issued, a
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 1  briefing has been submitted regarding objections,
 2  all of those, which, of course, were provided for
 3  the Commission, and once we get to that, I'm sure
 4  Vice-Chair Ramos will explain it in a little bit
 5  more detail.
 6         And that's it.
 7              VICE-CHAIR RAMOS: Okay.
 8         Are there any questions on the agenda,
 9  members of the Commission?
10                    (No response.)
11              VICE-CHAIR RAMOS: Hearing none, the
12  next article on the agenda is the approval of the
13  previous minutes.  I need a motion for approval.
14              COMM. JACKSON: So moved,
15  Comm. Jackson.
16              COMM. HARRINGTON: Second,
17  Comm. Harrington.
18              VICE-CHAIR RAMOS: Motion's been made
19  to approve the minutes by Jackson and seconded by
20  Harrington.  All those in favor will signify, and
21  we'll do that through roll call.
22         Mr. Schultz?
23              MR. SCHULTZ: Yes.
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 1         Comm. Blackburn?
 2              COMM. BLACKBURN: I abstain.  I was
 3  not here.
 4              MR. SCHULTZ: Comm. Harrington?
 5              COMM. HARRINGTON: Aye.
 6              MR. SCHULTZ: Comm. Jackson?
 7              COMM. JACKSON: Aye.
 8              MR. SCHULTZ: Comm. Tolliver?
 9              COMM. TOLLIVER: Aye.
10              MR. SCHULTZ: Vice-Chair Ramos?
11              VICE-CHAIR RAMOS: Aye.
12              MR. SCHULTZ: Minutes are approved.
13              VICE-CHAIR RAMOS: Thank you.
14  Director Schultz, are you going to provide the
15  Director's Reports?
16              MR. SCHULTZ: I am.  I am.
17         First of all, it is a pleasure to, you
18  know, be here with everyone.  I'm always glad to
19  have an opportunity to talk to the Commission
20  members.
21         So, January of 2021, it's hard to believe
22  it's the new year, but we had a very eventful
23  month.  I'd like to start off by talking about --
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 1  or mentioning our virtual Martin Luther King
 2  event, which has had nearly 600 views on-line.
 3  It's information that's available on our Web
 4  site.  Normally we host that in person in the
 5  Statehouse.  Of course, for social distancing
 6  purposes, we had a virtual event this year, and
 7  it's been very, very successful.
 8         Also, one thing I wanted to highlight,
 9  another External Affairs matter that I wanted to
10  highlight, was an Emancipation Proclamation video
11  that we partnered with the Indiana State Museum
12  and Historic Sites to create, highlighting the
13  fact that we here in Indiana have an original
14  copy of that particular document, and that takes
15  you to the video to go through a little bit of a
16  history of the document and some of the
17  subsequent events that happened in U.S. history
18  relating to that document and the issues it
19  addressed.
20         So, it's a very interesting and
21  informative video.  The link is available on our
22  Web site, and, of course, if anybody has any
23  questions, or wants me to send them the link,
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 1  just let me know.  I'll make sure to get that to
 2  you.
 3         Turning to the agency metrics, we, of
 4  course, you know, continue to move forward with
 5  our investigations and litigations.  We had an
 6  actually almost 60 -- over 60 percent increase in
 7  the number of formalized complaints in January
 8  versus December, so we're, of course, still
 9  seeing a lot of activity, a lot of inquiries.
10         I think we're starting to see our
11  employment number of inquiries going up as more
12  people are back in the office, and while it's
13  certainly not a good thing, it's always good to
14  know that people know we're here as a resource.
15         One thing I did want to highlight is, as
16  I've mentioned at least in the last meeting and
17  maybe the last couple of meetings, we were
18  utilizing some HUD partnership funds.  We created
19  an informational postcard that went out to over a
20  hundred thousand households in the state, and
21  over the last month, two months, we've actually
22  received over 230 calls related directly to those
23  postcards, and we are continuing to receive those
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 1  inquiries and calls for information.
 2         So, so far, it's been a very successful
 3  program.  You know, we continue to provide that
 4  information, draft inquiries as needed, and, of
 5  course, if necessary, move those to an
 6  investigation for further review.
 7         One other item that I know I've
 8  highlighted before, but I just want to give an
 9  update on, our director initiated complaints
10  stemming from our Fair Housing Testing Program,
11  those complaints, I believe, if not all, the vast
12  majority of those complaints are now at the
13  investigation stage, so investigators are working
14  with the testing company to get the information
15  they need to move those investigations along, and
16  then, of course, are trying to get information
17  from the respondent.
18         But a very successful program.  I believe
19  we have nearly 20 director initiated complaints,
20  or will have 20 initiated -- director initiated
21  complaints from that testing program, which that
22  equates to about one-third of our requirement for
23  our HUD contract, so it's a very significant
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 1  number.  And, you know, it's too early to say how
 2  those investigations will turn out, of course,
 3  but the program has been very, very successful.
 4         And I think with that, I will pause and,
 5  if there are no questions, I'll turn it back over
 6  to Vice-Chair Ramos, but, of course, if there are
 7  any questions, I'm happy to take those now.
 8              VICE-CHAIR RAMOS: Are there any
 9  questions for Deputy Director Schultz?
10              COMM. BLACKBURN: What did you say
11  was the message on the postcards?
12              MR. SCHULTZ: The message on the
13  postcards, there's a couple of different pieces
14  of information we included.  We, of course,
15  included our information for the Indiana Civil
16  Rights Commission and highlighting not just Fair
17  Housing, but Fair Housing was, of course, the
18  primary message we were trying to get across, and
19  then we also provided information regarding
20  another state agency that assists with utility --
21  or provides utility assistance to residents in
22  the state, so like, for example, getting
23  assistance paying for, you know, heat for your
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 1  home.
 2         That organization, we partnered with them
 3  to develop the postcard, and, of course, we have
 4  that information available as well.  And I do
 5  believe that they've also -- that organization --
 6  has received federal dollars over the last year
 7  to also provide mortgage and rental assistance.
 8  I don't -- since I'm not as familiar with those
 9  programs, I don't want to say too much, but that
10  is -- that is what that organization does.  So,
11  it's twofold.  It was about Civil Rights, and
12  then also additional resources.
13              COMM. BLACKBURN: Thanks.
14              VICE-CHAIR RAMOS: Any other
15  questions?
16                    (No response.)
17              VICE-CHAIR RAMOS: Thank you for the
18  report.  A lot of good information.  I would echo
19  the success of the Martin Luther King virtual
20  events, and it's a great response for the cards
21  that have been sent out, so thank you for the
22  good work that the team is doing.  We appreciate
23  that.
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 1              MR. SCHULTZ: Thank you.
 2              VICE-CHAIR RAMOS: Item V on the
 3  agenda is Old Business, so we will review the
 4  Commissioners' appointed appeals and
 5  determinations.  The first one that's on the list
 6  is Wilson versus Avon Wedding and Event
 7  Barn/James and Darinda Dragon, and that's
 8  HOha20010001, and that was a case that I
 9  reviewed.
10         There are actually two parts to that --
11  those findings, the first of which is:  I would
12  recommend that the Indiana Civil Rights
13  Commission uphold the recommendation of no
14  probable cause.  I need a motion to approve that.
15              COMM. BLACKBURN: I move that we
16  approve.
17              VICE-CHAIR RAMOS: I need a second.
18              COMM. HARRINGTON: I second,
19  Comm. Harrington.
20              VICE-CHAIR RAMOS: Thank you.
21         All those in favor, please signify by
22  saying aye.
23         Director Schultz -- or Deputy Director
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 1  Schultz, would you do that?
 2              MR. SCHULTZ: Yes.
 3         Comm. Blackburn?
 4              COMM. BLACKBURN: Aye.
 5              MR. SCHULTZ: Comm. Harrington?
 6              COMM. HARRINGTON: Aye.
 7              MR. SCHULTZ: Comm. Jackson?
 8              COMM. JACKSON: Aye.
 9              MR. SCHULTZ: Comm. Tolliver?
10              COMM. TOLLIVER: Aye.
11              MR. SCHULTZ: And Vice-Chair Ramos?
12              VICE-CHAIR RAMOS: Aye.
13              MR. SCHULTZ: Motion passes,
14  five-zero.
15              VICE-CHAIR RAMOS: Thank you.
16         The second finding in this particular case
17  deals with the Indiana Fair Housing, and I also
18  recommend that we uphold the Deputy Director's
19  findings in this case of reasonable and probable
20  cause.  I need a motion to approve.
21              COMM. HARRINGTON: Move approval,
22  Comm. Harrington.
23              VICE-CHAIR RAMOS: I need a second.
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 1              COMM. BLACKBURN: Blackburn seconds.
 2              VICE-CHAIR RAMOS: Director Schultz?
 3              MR. SCHULTZ: Comm. Blackburn?
 4              COMM. BLACKBURN: Blackburn seconds.
 5              MR. SCHULTZ: Is that an affirmative
 6  vote?
 7              COMM. BLACKBURN: Oh, yes; sorry.
 8              MR. SCHULTZ: No problem.
 9              COMM. BLACKBURN: Yes.
10              MR. SCHULTZ: Comm. Harrington?
11              COMM. HARRINGTON: Aye.
12              MR. SCHULTZ: Comm. Jackson?
13              COMM. JACKSON: Aye.
14              MR. SCHULTZ: Comm. Tolliver?
15              COMM. TOLLIVER: I abstain.
16              MR. SCHULTZ: Vice-Chair Ramos?
17              VICE-CHAIR RAMOS: Aye.
18              MR. SCHULTZ: Motion passes,
19  four-zero.
20              COMM. TOLLIVER: Four to one --
21  four-zero-one.  I abstained.
22              VICE-CHAIR RAMOS: Thank you.
23         The next -- we have another case, and
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 1  that's with -- did you get information from Chair
 2  Slash on the Young versus Allison Transmission?
 3              MR. SCHULTZ: Is that a question to
 4  me?  I'm sorry.
 5              VICE-CHAIR RAMOS: Yes, it is.
 6              MR. SCHULTZ: Okay.
 7              VICE-CHAIR RAMOS: I did not receive
 8  a confirmation on whether she reviewed and
 9  rendered her recommendation.
10              MR. SCHULTZ: Chair Slash did provide
11  a recommendation, and it's up to the Commission
12  if they want to take action on that
13  recommendation without Chair Slash present, or if
14  they'd like to table the matter until the next
15  meeting.
16              VICE-CHAIR RAMOS: What was her
17  recommendation?
18              MR. SCHULTZ: Her recommendation --
19  Chair Slash's recommendation was to affirm the
20  finding of no probable cause.
21              VICE-CHAIR RAMOS: Commissioners, do
22  I have a motion to affirm the recommendation for
23  no probable cause?
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 1              COMM. JACKSON: So moved,
 2  Comm. Jackson.
 3              VICE-CHAIR RAMOS: And a second?
 4              COMM. HARRINGTON: Second,
 5  Comm. Harrington.
 6              VICE-CHAIR RAMOS: Thank you.
 7         Roll call?
 8              MR. SCHULTZ: Comm. Blackburn?
 9              COMM. BLACKBURN: Blackburn, yes.
10              MR. SCHULTZ: Comm. Harrington?
11              COMM. HARRINGTON: Aye.
12              MR. SCHULTZ: Comm. Jackson?
13              COMM. JACKSON: Aye.
14              MR. SCHULTZ: Comm. Tolliver?
15              COMM. TOLLIVER: I'm going to
16  abstain.
17              MR. SCHULTZ: And Vice-Chair Ramos?
18              VICE-CHAIR RAMOS: Aye.
19              MR. SCHULTZ: Motion passes,
20  four-zero.
21              VICE-CHAIR RAMOS: Thank you.
22         Item VI on the agenda is New Business.
23  This is the appointment of Commissioners to
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 1  Complainants' Appeals of Director's Findings.
 2  There's one case in particular, Coffman versus
 3  Castlebury Apartments.  That's HOse20030111, and
 4  I will go ahead and assign that case to myself.
 5         All right.  The next item -- oh, go ahead.
 6  Did you have a question?
 7                    (No response.)
 8              VICE-CHAIR RAMOS: Okay.  The next
 9  item on the agenda, I'll let you step through
10  these pieces, Deputy Director Schultz.
11              MR. SCHULTZ: So, the item on the
12  agenda is, as I mentioned before, ICRC versus
13  Fike Investments.  It's Cause No. HOha15070510
14  and No. HOrt15090649.  As I previously mentioned,
15  we --- the Administrative Law Judge overseeing
16  this matter issued an order granting in part and
17  denying in part competing motions for summary
18  judgment, and that has been presented to the
19  Commission.
20         In addition to that order from the
21  Administrative Law Judge, the respective parties
22  have filed objections and briefing materials.  At
23  a prior meeting, this -- the Commission set this
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 1  matter for oral argument during this meeting on
 2  the objections, and I believe that the
 3  representatives for both parties are on the line.
 4              VICE-CHAIR RAMOS: Thank you.
 5         At this time, we will begin oral
 6  arguments.  Unless there are Commission -- any of
 7  the Commission members object, I propose that
 8  each of the parties be given ten minutes to make
 9  their presentation concerning the briefing, with
10  the counsel for the ICRC presenting first.
11         The Commission members will wait until the
12  end of each of the presentations to ask any
13  questions.  After each party has had the
14  opportunity to present their respective cases and
15  the Commission members have had an opportunity to
16  ask questions, we will provide for rebuttal of
17  three minutes each.
18         So, as we begin this, I would like each of
19  the parties to identify themselves again.  And
20  so, we'll begin with the ICRC.
21              MR. SCHULTHEIS: Sure.  This is Luke
22  Schultheis, with the Indiana Civil Rights
23  Commission, on behalf of the Complainant.
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 1              VICE-CHAIR RAMOS: Okay.  You have
 2  ten minutes.
 3         Deputy Director Schultz, you have the
 4  clock.
 5              MR. SCHULTZ: Sure.
 6              MR. SCHULTHEIS: So, first and
 7  foremost, I'd like to thank the Commission
 8  members for this opportunity to present
 9  Complainant's oral arguments, and their
10  thoughtful attention and consideration this
11  afternoon.
12         I am Luke Schultheis, again, a staff
13  attorney.  I'm arguing on behalf of the Indiana
14  Civil Rights Commission in this legal matter.  I
15  would also like to thank opposing counsel for his
16  active and professional participation today as
17  well.
18         On October 21st, 2020, the Honorable
19  Administrative Law Judge presiding over this case
20  signed an order granting in part and denying in
21  part the competing motion for summary judgment
22  and notice of final prehearing conference.
23  However, the order was not served upon the
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 1  parties until October 27th, 2020, which I'll get
 2  back to in a minute.
 3         Included in the Administrative Law Judge's
 4  order, in her findings of fact, were, on page 5
 5  of the order, No. 32, "There is no evidence in
 6  the record from which to conclude that zillow.com
 7  is licensed under Indiana Code...25-34.1," and on
 8  page 15 of the order, No. 106, "Zillow...is not a
 9  real estate broker, agent or salesperson; does
10  not provide the services and facilities of a real
11  estate broker, agent or salesperson; and is not
12  an agent or an employee or a real estate broker,
13  agent or salesperson."
14         Complainant filed its objection on
15  November 10th, 2020 to these two findings of fact
16  in that order, and a corresponding supporting
17  brief on December 3rd, 2020, to which Respondent
18  filed a response and objection to on
19  December 7th, 2020.
20         This afternoon I am going to illustrate,
21  in vibrant colors, why the ALJ's objected-to
22  findings of fact were incorrectly concluded,
23  because Zillow is currently a real estate broker
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 1  in every sense of the phrase "real estate
 2  broker."
 3         I will paint this picture by showing in
 4  picturesque form that:  A, Zillow has had and
 5  currently maintains active real estate broker
 6  licenses, which are established as admitable from
 7  well-cited case law and judicial notice, which,
 8  for those unaware, judicial notice allows a
 9  well-known or authoritatively attested fact to be
10  produced as evidence without actually having to
11  prove them, as they cannot be reasonably refuted.
12         And then by B, that Zillow, as arguably
13  the most popular mainstream on-line real estate
14  service provider on the Internet in the world,
15  continues to incorporate all of its real estate
16  broker companies into a fully integrated service
17  as a one-stop real estate shop.  Even high-level
18  executives from Zillow have acknowledged that it
19  is currently an active real estate broker.  It
20  isn't even hiding the fact that it's actively
21  participating as a real estate broker right now
22  at the present time.
23         Next, I will detail how the Commission's
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 1  failure to rule in favor of Complainant's
 2  objections could have a longstanding negative
 3  impact on the Indiana Civil Rights Commission's
 4  ability to pursue future litigation as it relates
 5  to any case involving Zillow going forward,
 6  should the ALJ's contested finding of facts be
 7  upheld as established case law precedent.  The
 8  issue here isn't limited to just the instant
 9  case, as it more directly and more importantly
10  has longstanding legal implications.
11         Then I will note Complainant's filing of
12  its objections to certain findings of fact were
13  indeed considered timely, before concluding with
14  why you should rule in favor of the Indiana Civil
15  Rights Commission today in support of their
16  objections that Zillow is in fact a real estate
17  broker today.
18         First, for both of the previously noted
19  objected-to findings of fact, Indiana Code
20  25-34.1-3-2(a)(3), which the ALJ cited in support
21  of the disputed findings of fact, states, "No
22  person shall, for consideration, sell, buy,
23  trade, exchange, option...lease, manage, list or
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 1  appraise real estate or negotiate or offer to
 2  perform any of these acts in Indiana, or with
 3  respect to real estate situated in Indiana,
 4  without a license."
 5         Indiana Code 25-34.1-1-2(14) defines
 6  "broker company" as "a licensee that is [in] a
 7  business engaged in activities described [herein
 8  above, the law that I just cited], whether as a
 9  full proprietorship, a partnership, a limited
10  liability company, or a corporation."
11         Through accessing the State of Indiana's
12  Professional Licensing Agency's daily maintained
13  database on its official Web site, which is among
14  the core of its daily operations, Zillow has
15  maintained several currently active real estate
16  broker licenses in the State of Indiana.  Through
17  the Web site, it was discovered Zillow even had a
18  real estate broker license that was issued in
19  July of 2006, that later expired in June of 2008.
20  So, the idea of having a real estate broker
21  license is nothing new for Zillow.  This is dated
22  in number of years.
23         Furthermore, Zillow and its Zillow company
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 1  derivatives publicly list on its own Web site,
 2  zillow.com, that it currently has active real
 3  estate broker licenses, including in all 50
 4  United States currently, and some Canadian
 5  provinces.  They're publicly promoting and
 6  acknowledged that it maintains active real estate
 7  brokerage licenses.
 8         So, why have these active licenses at all
 9  if they aren't currently performing real estate
10  broker services?  Typically, well-run fortune
11  companies don't waste resources or draw public
12  attention to themselves unnecessarily.
13         Since Complainant could neither obtain
14  Zillow's certified real estate broker company
15  records before the initial objection filing was
16  due -- and here's the kicker:  Because Indiana
17  Professional Licensing Agency policy and best
18  practice is not to actually certify them, being
19  already a reputable state agency, the Complainant
20  kindly requests the Commission to take judicial
21  notice from the Indiana Professional Licensing
22  Agency, because such a request can occur at any
23  time, according to established case law
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 1  precedent, by the Indiana Court of Appeals at any
 2  stage of the legal proceedings.
 3         Indiana Evidence Rule 201 (a)(1)(B)
 4  further states, "The court may judicially
 5  notice...a fact that...can be accurately and
 6  readily determined from sources whose accuracy
 7  cannot [be reasonably] questioned."
 8         Since this is from the Indiana
 9  Professional Licensing Agency, expressed on the
10  agency's own official Web site, there is no
11  logical reason to believe that it can reasonably
12  be questioned for a lack of accuracy.  As such,
13  deference should be given to the supporting real
14  estate license exhibit that Complainant has
15  provided from the Indiana Professional Licensing
16  Agency's Web site, and for support of its own
17  objection.
18         Additionally, Indiana Evidence Rule
19  901(b)(7)(A) notes that regarding evidence of
20  public records, providing evidence that a record
21  "...was recorded or filed in a public office as
22  authorized by law..." is an example of
23  authenticating an item of evidence, just as well
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 1  as Indiana Evidence Rule 901 (b)(7)(B), which is
 2  its own freestanding condition, notes that
 3  evidence about public records can also be
 4  authenticated when there is "evidence that...a
 5  purported public record or statement from the
 6  office where items of this kind are kept."
 7              MR. SCHULTZ: Three-minute warning.
 8              MR. SCHULTHEIS: Here it's clearly
 9  indicated that these real estate broker licenses
10  came from the Indiana Professional Licensing
11  Agency's official Web site, and specifically, the
12  regularly maintained license database, where
13  records such as these are consistently kept.
14  Therefore, the provided copies of real estate
15  brokerage licenses provided by the Complainant
16  from the Indiana Professional Licensing Agency's
17  Web site should be admissible and authenticated
18  as proper evidence for the purpose of supporting
19  Complainant's objections.
20         To the next point, not only should Zillow
21  be considered a real estate broker who's actively
22  maintaining and utilizing its real estate broker
23  licenses, but because, by its own admission and
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 1  through Zillow's own high-level executive
 2  testimony, it continues to offer additional
 3  all-encompassing real estate services, including,
 4  but not limited to, brokerage services as a
 5  one-stop real estate shop.  It's not hiding this
 6  fact in its active participation as an active
 7  real estate broker company, and it should only
 8  expand as it continues to evolve as a fully
 9  integrated real estate service provider in the
10  coming years.
11         Now, you may be asking yourself, as
12  esteemed members of the Commission:  Why is this
13  important to the Indiana Civil Rights
14  Commission's future mission, especially as it
15  relates to litigation efforts?  While it's
16  currently unclear as to whether Zillow possessed
17  a real estate broker license at the time of this
18  alleged disability discrimination and ensuing
19  retaliation claims in 2015, there is clear
20  evidence that Zillow operates as a real estate
21  brokerage company in more modern times than the
22  present time period of 2021.
23         So, here's the short answer:  If Zillow
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 1  were allowed to be -- were allowed -- if the
 2  Commission were to allow these objections --
 3  objected-to findings of fact to remain in effect,
 4  it would unfairly prejudice the Indiana Civil
 5  Rights Commission's future litigation efforts
 6  potentially any time Zillow was utilized, with
 7  the longstanding ramifications not just limited
 8  to the instant case, as this is a much larger
 9  issue, bigger picture for the ICR's mission and
10  future litigation efforts.
11              MR. SCHULTZ: One minute left.
12              MR. SCHULTHEIS: Anytime Zillow was
13  to be used, which, as a recent home buyer this
14  past September, I utilized it a lot myself, it
15  would automatically be considered not a real
16  estate broker in established case law, should
17  these objected-to findings of fact stand, and
18  this is a national mainstream and arguably the
19  most popular real estate provider on the Internet
20  we're talking about in the world.
21         While Respondents may correctly argue that
22  the filing of Complainant's objections to the
23  ALJ's order shouldn't be considered because they
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 1  were untimely, Respondent incorrectly applied the
 2  rule, because it has to be within 15 days after
 3  it was served on the Petitioner.  Here, it was
 4  merely filed.
 5         Respondents argue that it was filed on
 6  November 10th, and that they were not within the
 7  15-day requirement.  However, the order was not
 8  actually served until October 27th, 2020 on the
 9  Complainant.  Therefore, it is timely.
10              VICE-CHAIR RAMOS: Time limit.
11              MR. SCHULTHEIS: Therefore, because
12  active -- because Zillow actively maintains real
13  estate licenses, because Zillow's own executives
14  admit that it is a real estate broker and that
15  this could significantly and negatively impact
16  the ICR's mission and future litigation efforts,
17  and lastly, that these objections filed by the
18  ICRC were indeed timely, the ICRC kindly requests
19  that you find in favor of its objections to the
20  Administrative Law Judge's disputed findings of
21  fact, because Zillow clearly is a real estate
22  broker.
23         This concludes Complainant's side of the
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 1  oral argument today.  Thank you for your
 2  thoughtful attention and consideration, and
 3  please have a safe and happy weekend.
 4         Thank you again.
 5              MR. SCHULTZ: Vice-Chair Ramos, this
 6  is Tim Schultz.  Counsel went approximately 45
 7  seconds over.  Would you like me to allow for
 8  that additional time with Respondent's counsel?
 9              VICE-CHAIR RAMOS: Yes.  Thank you.
10         So, from the Respondent's standpoint, you
11  have the floor.  You have ten minutes and 45
12  seconds.  Please identify yourself.
13              MR. AMARAL: Thank you.  This is
14  Joseph Amaral.  I am the attorney for the
15  Respondents.  I want to thank you for the
16  opportunity to present the Respondent's position
17  in this matter.
18         I will indicate to you that I do not
19  intend to necessarily rehash the arguments that
20  we have made in our memorandum in -- or our brief
21  in opposition to the Civil Rights Commission's
22  objections and its memorandum of law which
23  supports it.
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 1         I could not disagree more with the
 2  Commission's position about Zillow, and here's
 3  why:  First of all, we have to look not at what
 4  is going on now, but what went on back in, I
 5  believe, 2015, when the events surrounding this
 6  case first began to occur.  What counsel and the
 7  ICRC is trying to do, essentially, is to backfill
 8  their position.
 9         If, at the time the motions -- the cross
10  motions for summary judgment were filed and if at
11  the time Judge Jensen considered them, the ICRC
12  had all of the information that you're being
13  asked to consider today, it should have presented
14  that information then.  What is going on now is
15  an attempt to backfill what was an incomplete
16  presentation, and that should not be allowed to
17  occur.
18         It doesn't matter what Zillow is now.  It
19  mattered what Zillow was back then, and it
20  mattered if the ICRC brought its status then to
21  the attention of Judge Jensen.  Obviously it
22  didn't.  The Respondents brought their
23  contentions about Zillow to the Court's
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 1  attention, and the Court agreed with the
 2  Respondents about Zillow.
 3         So, I would ask that all of the
 4  information in all of the argument about Zillow's
 5  current status be stricken, but -- and I believe
 6  counsel -- for that reason, and I believe counsel
 7  also has misinterpreted what judicial notice is.
 8  You still need to authenticate -- under the Rules
 9  of Evidence 1005, you still need to authenticate
10  documents that counsel proposes to submit, and
11  even if they're authentic, it's inappropriate to
12  consider them, because there is no condition now
13  to which they apply.  They should have been
14  submitted, if they were available, back then.
15         I also want to talk about -- I also want
16  to talk about this notion that somehow, if you
17  side with the Respondents and with Judge Jensen,
18  you're going to establish a, quote, precedent
19  going forward that will never allow Zillow to be
20  determined to be a real estate agent or broker.
21         That is simply wrong; okay?  This
22  Commission, with all due respect, is not a court
23  of record; okay?  And judicial precedent comes
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 1  from courts of records, and what -- this is sort
 2  of res judicata, and res judicata means that you
 3  have -- it bars a claim by the same parties in a
 4  future action arising out the same events or
 5  occurrences.
 6         So, there's going to be no bar to any
 7  future action in which the Commission argues or
 8  tries to prove that Zillow is a real estate agent
 9  or broker.  And I ask you to -- I ask you to look
10  at a case called State versus Speidel,
11  S p e i d e l.  It's from the Court of Appeals
12  in 1979.  It's 392 Northeast 2nd, 1172, and I
13  also ask you to look at the case of Microvote
14  General versus the Indiana Election Commission,
15  which is found at 210 -- I'm sorry -- it's a 2010
16  case, and it's found at 924 Northeast 2nd, 184.
17  And so, those indicate -- first of all, they --
18              MR. SCHULTZ: Five-minute warning.
19              MR. AMARAL: Thank you.
20         They indicate what res judicata is.  They
21  also indicate that the rules of procedure and the
22  rules about res judicata apply to administrative
23  proceedings such as this one.  If -- if the court
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 1  suddenly -- or I'm sorry.  Force of habit.  If
 2  the Commission somehow determines that all of
 3  this material should be allowed, what it does is
 4  it creates an issue of fact, which would then
 5  need to go back -- at least in our view -- back
 6  to Judge Jensen for adjudication of that issue.
 7         So, the argument that somehow generations
 8  of litigants are going to be bound by this
 9  particular Administrative Law Judge's findings as
10  briefed and argued to you is going to bind
11  generations ad infinitum is simply wrong.  That
12  is not what res judicata is; okay?  The next time
13  this comes up, you can present different facts,
14  because you're going to have different parties,
15  different claims, and you'll be able to -- you'll
16  be able to then adjudicate that case on its
17  merits.
18         Lastly, if you determine that the
19  objections were timely filed, and we argued that
20  they weren't, we would ask that in --
21              MR. SCHULTZ: Three-minute warning.
22              MR. AMARAL: Let me back up.  If you
23  determine, first of all, that the objections were
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 1  not timely filed but you are going to allow them,
 2  then we would ask you to allow us an opportunity
 3  to present objections to Judge Jensen's findings.
 4  So, for those reasons, we believe that Judge
 5  Jensen should be supported in her determination,
 6  because these -- this should have been presented
 7  to her to start with.
 8         This is an attempt to close the barn door
 9  after the horse is gone, and it's certainly
10  prejudicial to the Respondents and certainly has
11  no precedential value going forward, so I don't
12  think there's any reason for you to allow the
13  objections.  Plus there is the issue of whether
14  it was timely or not.
15         And with that, I will thank you for your
16  time and attention.  I will thank counsel for his
17  professional approach to this case, and I look
18  forward to answering any questions that
19  Commissioners might have.
20              VICE-CHAIR RAMOS: Thank you.
21         Commissioners, do you have questions for
22  either the Complainant's or Respondent's counsel?
23                    (No response.)
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 1              VICE-CHAIR RAMOS: Okay.  There are
 2  two things that we can do here.  One of them is
 3  to take the time to review this, and -- which
 4  would be 30 days, until our next meeting, to come
 5  up with a recommendation for the Commission.
 6  Respondent references a few specific cases for
 7  res judicata.  If you want to be able to review
 8  those things, that's an option for us.
 9         Option two would be to move ahead with the
10  motions for the objections from the Complainant
11  and the Respondent.
12         I open this up for discussion of the
13  Commission.
14              COMM. BLACKBURN: I'm sorry; I didn't
15  understand your statement.  The second option
16  again?
17              VICE-CHAIR RAMOS: We have -- so, we
18  can make recommendations and vote on the
19  objections from the Complainant and from the
20  Respondent.  We can -- we can amend, we can
21  uphold, we can defer.  Those are the options that
22  we typically have.  So, we can, A, either defer
23  this, giving us the opportunity to review it, or
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 1  we can make -- we can take motions from the floor
 2  on each of the objections.
 3              MR. AMARAL: May I ask a question?
 4  This is Mr. Amaral.  May I ask a question?
 5              VICE-CHAIR RAMOS: Yes.
 6              MR. AMARAL: Are we --
 7              VICE-CHAIR RAMOS: Go ahead,
 8  counselor.
 9              MR. AMARAL: Thank you.  Are we
10  permitted to ask you or to move for a written
11  determination that you issue at your next
12  meeting?  Is that something that is appropriate
13  in practice before you?  And I confess my
14  ignorance.  I think it would be important to read
15  the cases and take a look at that.
16              VICE-CHAIR RAMOS: We have been
17  provided the case materials for review, so that's
18  an opportunity that we have had for some time.
19  This was, I think, in December, so we've had the
20  information for review.
21              MR. AMARAL: I don't think you've
22  been submitted the two cases I cited.
23              VICE-CHAIR RAMOS: Comm. Blackburn,
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 1  do you have a question?
 2              COMM. BLACKBURN: No.  I'd like to --
 3              VICE-CHAIR RAMOS: I'm sorry.
 4              COMM. BLACKBURN: I'd like to
 5  recommend that we uphold the objections presented
 6  by the Complainant in this case.
 7              VICE-CHAIR RAMOS: So, we have a
 8  motion on the table from Comm. Blackburn to -- to
 9  uphold the Complainant's objections on the
10  findings of facts in favor of the Complainant.
11  Is there a second on that motion?
12                    (No response.)
13              VICE-CHAIR RAMOS: And we did not
14  provide the opportunity for the -- for the
15  opportunity for them to provide a rebuttal, so we
16  will so do that before we make a final decision,
17  but I did want to make sure that if we had any
18  questions, that we had that first.  So, before we
19  take that motion, I will -- let's provide them
20  the opportunity for their rebuttal.
21         Mr. Schultheis, you get to go first.
22              MR. SCHULTHEIS: Sure.
23         I would just like to point out three
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 1  things rather quickly here.  Of course, the
 2  Indiana Professional Licensing Agency is a
 3  reputable state agency with normal business
 4  operations who regularly maintain these records,
 5  and its best practice is not to certify these
 6  records.  I called multiple times to check with
 7  one of their representatives to see if they
 8  certify them, and they in fact do not.
 9         So, I am not sure how anyone could use
10  these exhibits to support their argument if we're
11  just going to dismiss them because they can't be
12  certified when the agency itself doesn't certify
13  them.  I mean to me, that seems illogical and
14  counterintuitive.  I mean it's a reputable state
15  agency.
16         Second, I'd like to point out that while
17  the ALJ did rule that Zillow is not a real estate
18  broker, the Commission is ultimately the ultimate
19  authority, not the ALJ here.
20         And I'd also like to point out that
21  Complainant here -- we are not disputing that
22  Zillow was not a real estate broker in 2015
23  or 2016.  We did not find an active real estate
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 1  brokerage license on the Indiana Professional
 2  Licensing Agency's Web site during that time.
 3  What we do believe is that, as a blanket
 4  statement, Zillow is not a real estate provider
 5  that applies to the present time.
 6         If the ALJ would have been able to modify
 7  that and say, "As of 2015 or 2016, when the
 8  alleged discrimination in this instant case
 9  actually occurred," the ICRC would probably not
10  have had an objection to that.  It's just the
11  fact that it's a blanket statement that, you
12  know, Zillow is not a real estate broker, which
13  applies to the present time.  And when you're
14  applying to the present time, clearly by having
15  them maintain active real estate licenses
16  currently.
17         So, if I'm going through the Indiana
18  Professional Licensing Agency's Web site and
19  publicly promoting it on their own Web site,
20  through their own executives saying, "Yes, Zillow
21  is a real estate broker licensed and, you know,
22  we're providing all of these encompassing real
23  estate services," and they're the most popular
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 1  real estate broker on the Web, I mean that
 2  presents a huge barrier to the ICRC's mission and
 3  our future litigation efforts going forward,
 4  because when using the popularly used Mrs. Murphy
 5  exemption, they already meet the second prong of
 6  that to fall outside the jurisdiction of the ICRC
 7  when pursuing future litigation.
 8         So, all future Respondents would have to
 9  do when they're using Zillow is just meet that
10  other prong, because they've already met the
11  first one by established case law.  So, that's
12  all I'm saying.
13         I think, when looking at it, there's
14  nothing else the ICRC could have done to certify
15  those licenses from the Indiana Professional
16  Licensing Agency, because they don't actually
17  certify them.  It's a reputable state agency, and
18  it maintains records in its ordinary course of
19  business.
20         I'd also point out that the Commission is
21  the ultimate authority, not the ALJ.  And we're
22  not saying what she said was wrong, it's just
23  that it should have only applied to 2015 or 2016,
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 1  when the alleged discrimination occurred, not
 2  currently, because Zillow is currently not a real
 3  estate broker.
 4         I just wanted to say thanks again for the
 5  members of the Commission's thoughtful time and
 6  consideration, as well as opposing counsel's
 7  professional participation.
 8         Thank you.
 9              VICE-CHAIR RAMOS: Thank you.
10         Counsel for the Respondent, you have three
11  minutes.
12              MR. AMARAL: It's Mr. Amaral.
13         Counsel's argument begs --
14              VICE-CHAIR RAMOS: Mr. Amaral.
15              MR. AMARAL: Yes, it is Mr. Amaral.
16         Counsel's argument begs the question.  The
17  question is:  What was the situation in 2015?
18  The ICRC had an opportunity to provide evidence
19  as to what Zillow's situation was then.  We
20  provided evidence that we felt supported our
21  motion for summary judgment, and the
22  Administrative Law Judge accepted that evidence.
23         What the ICRC is trying to do now is to
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 1  move the goalposts.  They're saying that whatever
 2  Zillow's situation is now should be retroactively
 3  applied, to your detriment, because of something
 4  you did four or five years ago, and that is
 5  inappropriate.
 6         If the -- you know, finding that back when
 7  Zillow was not an agent slash broker is not
 8  something that is going to haunt the Commission
 9  going forward.  The Commission does not need this
10  objection and an editing of the Judge's finding
11  in order to be able to argue down the road that
12  if somebody uses Zillow, they've used a real
13  estate agent or broker.
14         This case -- and with all due respect,
15  what the Commission does is not legal precedent
16  for future determinations.  A future court, a
17  future administrative law judge, a future makeup
18  of the Commission will not be bound by what you
19  determine here today.
20         And I think it boils down to fairness;
21  okay?  My clients acted appropriately when they
22  listed their property on Zillow.  Now all of a
23  sudden they're being told -- or they're trying to
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 1  be told -- that because of all of these things,
 2  that was wrong, and that's not appropriate.  That
 3  is simply not fair.
 4         Whether or not the documents are
 5  admissible -- and we don't think they are at this
 6  point -- it begs the question.  The question is:
 7  Why can you move the goalposts now to affect a
 8  transaction that occurred, I think it was, about
 9  four years ago?  I may be off by a little bit,
10  and I apologize if I am.
11         But that's when you need to look; okay?
12  That is the key:  What happened then, and the
13  fact that nothing is going to happen going
14  forward if you agree with Judge Jensen.  Nothing.
15  There's no res judicata.  And again, I would ask
16  that you take the time to read the cases that we
17  have cited to you today before ruling on this
18  matter.
19         And I, again, thank you for your
20  attention, and I thank counsel for his -- for his
21  professionalism and for his cooperation in this
22  case.
23         Thank you.
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 1              VICE-CHAIR RAMOS: Thank you.
 2              MR. SCHULTZ: Vice-Chair Ramos --
 3              VICE-CHAIR RAMOS: Are there any
 4  other questions?
 5              MR. SCHULTZ: Vice-Chair Ramos, this
 6  is Deputy Director Schultz.  May I offer a
 7  procedural suggestion?
 8              VICE-CHAIR RAMOS: Go ahead.
 9              MR. SCHULTZ: So, Comm. Blackburn set
10  forth a motion earlier, and what I was going to
11  suggest, if the Commission chooses to vote on the
12  objection issue today, is that that motion be
13  withdrawn, and request that the parties
14  specifically articulate each and every objection
15  that they have, so that the Commission can vote
16  on each objection separately, if there is more
17  than one.  That just -- that provides clarity
18  going forward, to make sure that the record is
19  easy to follow.
20              VICE-CHAIR RAMOS: I think that's a
21  great suggestion, and are there any questions
22  on -- so, two parts; right?  One, Comm. Blackburn
23  to withdraw her motion, and then two would be
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 1  having each of -- the Complainant and Respondent
 2  raise their objections, and we can specifically
 3  vote on those.
 4         Comm. Blackburn?
 5              COMM. BLACKBURN: I will withdraw or
 6  postpone my motion as proposed, whichever makes
 7  the process work.
 8              VICE-CHAIR RAMOS: Thank you,
 9  Comm. Blackburn.  I don't have my Robert's Rules
10  handy.  Is there -- do we have to have a second
11  on that request for withdrawal?
12              MR. SCHULTZ: No.  It was not -- the
13  motion was put forward, it was not seconded or
14  voted on, so I believe, as the maker of the
15  motion, Comm. Blackburn may withdraw it.
16              COMM. HARRINGTON: I had a question.
17              VICE-CHAIR RAMOS: So,
18  Comm. Harrington.
19              COMM. HARRINGTON: I just wanted a
20  clarification.  There was a statement regarding
21  the cases that were shared today, and confirming,
22  were those included in the information that was
23  sent in advance, or not?
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 1              MR. AMARAL: Linda, would you answer
 2  that, please?
 3              MS. PLATA: I don't believe so.
 4              VICE-CHAIR RAMOS: No, I don't
 5  believe so either, because I read through all of
 6  that stuff twice, and there's no reference to the
 7  cases that Counsel Amaral has referenced.
 8              COMM. HARRINGTON: Thank you.  I just
 9  wanted to make sure there was verification,
10  because I know we had talked, and I didn't see it
11  either, and I wanted to make sure I didn't miss
12  anything.
13              VICE-CHAIR RAMOS: Okay.  So, again,
14  our options:  We can take the time to investigate
15  and review these, or we can proceed with the
16  objections and make a decision, but --
17              COMM. TOLLIVER: May I ask a
18  question?
19              VICE-CHAIR RAMOS: I'm sorry.
20         Comm. Tolliver.
21              COMM. TOLLIVER: I have a question
22  for both.
23         Mr. Schultheis, I'm sorry if you had


Min-U-Script® ACCURATE REPORTING OF INDIANA (12) Pages 45 - 48







INDIANA CIVIL RIGHTS COMMISSION 
COMMISSION MEETING February 19, 2021


Page 49


 1  addressed this earlier, can you briefly address
 2  the argument that the objection was untimely?
 3              MR. SCHULTHEIS: Sure.  So, I believe
 4  we filed our -- so, sure.  The Administrative Law
 5  Judge signed her order on October 21st, 2020, but
 6  while the order was signed on that date, the
 7  order was not actually served, according to the
 8  date of service, until October 27th.  Therefore,
 9  when the Complainants filed their objections,
10  they filed it on November 10th, 2020, so it fell
11  within that 15-day time limit.
12         Because here, the rule is not when the ALJ
13  signed the order on October 21st, it's when the
14  order was actually served by the certificate of
15  service, which was on the 27th, because we, the
16  ICRC, the Complainant, we got no notice that that
17  ALJ order existed on the 21st, because we had not
18  received service of it.
19         So, there was no constructive way for us
20  to even respond until the 27th, when it was
21  actually served upon us, and if you count the 15
22  days, then November 10th, 2020 is within that
23  15-day threshold, so it is timely.
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 1              COMM. TOLLIVER: Thank you.
 2              VICE-CHAIR RAMOS: Any other
 3  discussion?
 4                    (No response.)
 5              VICE-CHAIR RAMOS: So, do we wish to
 6  investigate further, or to continue?
 7              COMM. BLACKBURN: Continue.
 8              VICE-CHAIR RAMOS: Are we all in
 9  agreement with that?
10         Comm. Harrington?
11              COMM. HARRINGTON: I am in agreement.
12              VICE-CHAIR RAMOS: Comm. Tolliver?
13              COMM. TOLLIVER: I agree.
14              VICE-CHAIR RAMOS: Comm. Jackson?
15              COMM. JACKSON: I agree.
16              VICE-CHAIR RAMOS: Thank you.  We
17  will proceed forward.  We will ask for each one
18  of the objections to be raised.
19         Deputy Director Schultz, if you can lead
20  us through that process, please.
21              MR. SCHULTZ: My suggestion would be
22  to have each counsel articulate their objections,
23  because I don't want to risk that I misrepresent
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 1  what they're objecting to.
 2              VICE-CHAIR RAMOS: Okay.  We'll begin
 3  with Commissioner -- with -- I'm giving everybody
 4  a promotion today -- Counsel Schultheis, please.
 5              MR. SCHULTHEIS: Sure.  So, we're
 6  objecting to the Administrative Law Judge's order
 7  and her findings of fact on page 5 of the order,
 8  No. 32, that "There is no evidence in the record
 9  from which to conclude that zillow.com is
10  licensed under Indiana Code...25-34.1," and also
11  on page 15 of the order, that "Zillow...is not a
12  real estate broker, agent or salesperson; does
13  not provide the services and facilities of a real
14  estate broker, agent or salesperson; and is not
15  an agent or an employee or a real estate broker,
16  agent, or salesperson."
17         It is our stance that Zillow may not have
18  been a real estate broker at the time, but the
19  ALJ very well could have curtailed or better
20  tailored that statement to make sure that that
21  statement was in fact -- wasn't in fact a blanket
22  statement applying to the present time.
23         We're not disputing that Zillow was or
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 1  wasn't a real estate broker back in 2015 or 2016,
 2  when the alleged discrimination actually
 3  occurred, we just felt like that phrase could
 4  have been better phrased, because it's a blanket
 5  statement.  And certainly now, looking at all of
 6  the facts at hand, Zillow is not a real estate
 7  broker currently, so using "is," we just don't
 8  feel like that --
 9              MR. SCHULTZ: Mr. Schultheis, you're
10  making your case again.
11              VICE-CHAIR RAMOS: So, what I ask is
12  for your specific motion, and your motion is to
13  deny or affirm the ALJ's position; is that
14  correct?
15              MR. SCHULTHEIS: Correct, we object
16  and we deny, yes, deny.
17              VICE-CHAIR RAMOS: So, the objection
18  on the table is to deny the ALJ's position in --
19              MR. SCHULTZ: Vice-Chair Ramos, this
20  is Deputy Director Schultz.
21              VICE-CHAIR RAMOS: Deputy Director
22  Schultz, can you help to formulate this?
23              MR. SCHULTZ: Sure.  So -- and please
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 1  feel free to correct me if you believe I'm
 2  misstating anything.  I believe I heard two
 3  specific objections, both in regards to specific
 4  findings of fact in the ALJ's order, and if that
 5  is correct -- well, if the Vice-Chair will allow
 6  me, may I ask a question to counsel?
 7              COMM. BLACKBURN: Which counsel?
 8              MR. SCHULTZ: I'm sorry; Counsel
 9  Schultheis.
10              COMM. BLACKBURN: Sure.  Okay.
11              VICE-CHAIR RAMOS: Yes.
12              MR. SCHULTHEIS: Please.
13              MR. SCHULTZ: Counsel Schultheis, is
14  that -- have I correctly summarized your
15  objections as two objections?
16              MR. SCHULTHEIS: Yes, that is
17  correct.  It's what you stated.
18              MR. SCHULTZ: Okay.
19              VICE-CHAIR RAMOS: So, do we -- I
20  recommend that we vote on each one of these
21  individually from the Commission's standpoint.
22  Would you please phrase them -- word the first
23  one for us officially for the record, and then
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 1  we'll second -- I mean we'll take the motions and
 2  second and approve.
 3              MR. AMARAL: May I have an
 4  opportunity to respond?
 5              VICE-CHAIR RAMOS: Yes.  You have one
 6  minute.
 7              MR. AMARAL: Okay.  Thank you.
 8         I believe at the end of his presentation,
 9  counsel admitted that Zillow was not a broker
10  agent back at the appropriate time.  Now, my
11  suggestion would be, if we're looking for a way
12  to be fair, perhaps, to everybody, maybe what we
13  do is we affirm the Administrative Law Judge, and
14  at the same time, we have a res -- you pass a
15  resolution that says that perhaps now -- now, not
16  then -- Zillow -- you know, the objection is well
17  taken if we look at it now and not then.
18         It's kind of a -- you know, it's kind of a
19  compromise result.  I've never been in a
20  proceeding where, months after it's time to
21  submit evidence, you get to resubmit evidence
22  that you failed to submit the first time.
23              VICE-CHAIR RAMOS: Again, you're
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 1  making your case.
 2              MR. AMARAL: Well, I'm sorry, but --
 3              VICE-CHAIR RAMOS: Counsel, you're
 4  making your case.
 5              MR. AMARAL: -- I'm rebutting what
 6  Luke said, basically, but I believe maybe there's
 7  a compromise there.  You affirm the Judge, and
 8  you say, "but that doesn't bind us going
 9  forward."  I think that would -- I think that
10  would be a result that Luke would even agree to.
11              MS. ALLEN: This is Michelle Allen.
12              VICE-CHAIR RAMOS: Commissioners, any
13  comment?
14              MS. ALLEN: Michelle Allen, with the
15  Office of Administrative --
16              VICE-CHAIR RAMOS: Go ahead.
17              MS. ALLEN: -- Law Proceedings, would
18  like to just chime in, I think, in conversation
19  with the procedural result that Tim's going
20  through, to reframe it.  I think there is a
21  couple of parts, which is:  One, what you're
22  starting to do, which is great, is to have each
23  party state how many objections they have.
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 1              VICE-CHAIR RAMOS: You're breaking
 2  up.
 3              MS. ALLEN: I'm sorry; I'll try
 4  again -- for each party to state the objections,
 5  how many objections they have, then what each
 6  objection is, and you vote on each in turn,
 7  whether you agree with it or disagree with it.
 8         And then the other decision, after that is
 9  done, will be whether or not the Commission wants
10  to affirm, reject or modify or remand the
11  Administrative Law Judge's decision, because I
12  know when it sounded like counsel for the
13  Complainant spoke, those two ideas kind of got
14  looped in together, and they should be viewed as
15  separate items.
16         So, one-half, the first half, is the
17  objection, and then the second part will be
18  looking at specifically the ALJ's decision,
19  whether you want to affirm, remand, or modify it.
20              VICE-CHAIR RAMOS: Thank you.  Thank
21  you, Michelle.
22         So, let's go back to -- Deputy Director
23  Schultz, do you want to rephrase the first part
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 1  of this?  I'm open to that.  Commissioners, do
 2  you have any questions on the suggestions from
 3  Ms. Allen?
 4                    (No response.)
 5              VICE-CHAIR RAMOS: Hearing none,
 6  proceed, Deputy Director Schultz.
 7              MR. SCHULTZ: I'm afraid I'm not
 8  certain what the question is.  I have identified
 9  two objections from counsel for ICRC.  Both
10  address a particular actual determination in the
11  ALJ's order.  I do believe it would be
12  appropriate to confirm whether or not counsel for
13  Respondent has raised any specific objections in
14  his filings, so that we could vote on everything
15  that's before the Commission.
16              VICE-CHAIR RAMOS: Okay.  Do you want
17  to start with the Respondent's objections, then?
18              MR. SCHULTZ: Well, I guess the
19  reason I'm raising that is:  I'm not certain if
20  there was an actual objection raised by the
21  Respondent, or his filing was merely in response
22  to objections raised by ICRC counsel.  So, I'm
23  just seeking clarification.
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 1              MR. AMARAL: I can answer that.
 2              MR. SCHULTZ: Go ahead.
 3              MR. AMARAL: Our filing was a
 4  responsive pleading to the IR -- to the Civil
 5  Rights Commission's objections.  We did not
 6  specifically set out in those pleadings any
 7  objection to Judge Jensen's findings.
 8              MR. SCHULTZ: Okay.  Thank you.
 9         And Ms. Allen, please correct me if I'm
10  wrong, but I believe at this time we do have two
11  specific objections that have been offered to the
12  Commission for consideration as I've summarized
13  them already, and they're both from ICRC counsel.
14  There are no objections pending before the
15  Commission from counsel for Respondent.
16  Ms. Allen, do you have any objection or would you
17  like any clarification on that procedural stance?
18              MS. ALLEN: No, I think that's great,
19  and I guess I would do one more clarification
20  after that, which is in regards to affirming,
21  modifying or remanding the ALJ when we get there.
22  You can do that today.  You also could do that
23  later.  You have 60 days to do that from the
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 1  close of oral argument.  So, I think, Tim, you're
 2  good to go in terms of raising each objection and
 3  then voting on them in turn.
 4              VICE-CHAIR RAMOS: Since this is a
 5  major case, which is also very confusing, I just
 6  want to make sure for the record that each of the
 7  Commissioners understand it, so I'm going to ask
 8  you to repeat each of the objectives, and --
 9  objections, and then we will vote on them.
10              MR. SCHULTZ: Okay.  So, this is
11  Deputy Director Schultz.  Again, I have two
12  distinct objections that have been raised by
13  counsel for ICRC.  I believe the objections
14  were -- well, I know they were objections to
15  findings of fact in the ALJ's order.  I believe
16  one was on page 5 of the order, and the other
17  objection pertained to a finding of fact on
18  page 6 of the order.
19              MR. AMARAL: No, it was page 15.
20              MR. SCHULTZ: Page 15?  Okay.  I
21  apologize.
22              MR. AMARAL: Page 15.
23              MR. SCHULTZ: But the objections, of
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 1  course, are documented in the briefing material,
 2  and again, there are two distinct objections
 3  before the Commission at this time.
 4              VICE-CHAIR RAMOS: Okay.  I need a
 5  motion to approve or deny the objections.
 6         Commissioners?
 7              COMM. HARRINGTON: This is
 8  Comm. Harrington.  I just have a clarifying
 9  question.  I thought we voted to defer, so I just
10  want to make sure I understand the process of if
11  we were going to defer to review the additional
12  cases based on what we have.  Are we changing
13  that, or --
14              VICE-CHAIR RAMOS: The agreement was
15  to continue.  We agreed to continue with the
16  objections.
17              COMM. HARRINGTON: Thank you for the
18  clarification.
19              VICE-CHAIR RAMOS: Commissioners, I
20  need a motion to approve the objections raised by
21  the Complainant.
22         Go ahead, Comm. Blackburn.
23              COMM. BLACKBURN: I move that we
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 1  uphold the objections.
 2              MR. SCHULTZ: And this is Deputy
 3  Director --
 4              VICE-CHAIR RAMOS: I need a second.
 5              MR. SCHULTZ: -- Schultz again.  Can
 6  we clarify that?  Is that to objection no. 1?
 7              COMM. BLACKBURN: That's to objection
 8  no. 1.
 9              MR. SCHULTZ: Thank you.
10              VICE-CHAIR RAMOS: I need a second.
11              COMM. TOLLIVER: I'll second.
12              VICE-CHAIR RAMOS: Comm. Tolliver
13  seconds.  All those in favor of the motion,
14  signify by saying aye.  Deputy Director Schultz
15  will take the roll call.
16              COMM. TOLLIVER: Before we vote,
17  would you clarify what upholding the objection
18  would mean?
19              MR. SCHULTZ: And my -- this is
20  Deputy Director Schultz.  My understanding is
21  upholding objection -- the motion to uphold
22  objection 1 would affirm the objection that
23  counsel for ICRC has raised, which would revise
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 1  the first finding of fact in the ALJ order that
 2  Mr. Schultheis discussed earlier.  So, an
 3  affirmative vote would revise that finding of
 4  fact as requested by Mr. Schultheis.
 5              COMM. TOLLIVER: So, we would find
 6  that there is evidence in the record to conclude
 7  that zillow.com is licensed under Indiana law?
 8              MR. SCHULTZ: I believe that is the
 9  substance of that particular objection.
10              MR. SCHULTHEIS: Yes.
11              COMM. TOLLIVER: Okay.
12              VICE-CHAIR RAMOS: Counsel
13  Schultheis, do you concur with that?
14              MR. SCHULTHEIS: Yes, that's correct.
15              VICE-CHAIR RAMOS: Roll call, please.
16              MR. SCHULTZ: Comm. Blackburn?
17              COMM. BLACKBURN: Aye, Blackburn.
18              MR. SCHULTZ: Comm. Harrington?
19              COMM. HARRINGTON: Aye.
20              MR. SCHULTZ: Comm. Jackson?
21              COMM. JACKSON: Aye.
22              MR. SCHULTZ: Comm. Tolliver?
23              COMM. TOLLIVER: Aye.
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 1              MR. SCHULTZ: Vice-Chair Ramos?
 2              VICE-CHAIR RAMOS: Aye.
 3              MR. SCHULTZ: Motion passes.
 4              VICE-CHAIR RAMOS: Let's proceed to
 5  the second objection.  Please review and state
 6  that objection.
 7              MR. SCHULTZ: The second objection
 8  raised by counsel for ICRC also pertains to the
 9  findings of facts in the ALJ's order, on page 15.
10  If you would like more detail, I would suggest
11  allowing Mr. Schultheis to summarize that
12  objection, because I don't want to risk
13  misstating it, but I believe it's another factual
14  determination in the ALJ's order, on page 15.
15              VICE-CHAIR RAMOS: Counsel
16  Schultheis, can you give us the abridged version,
17  please?
18              MR. SCHULTHEIS: Sure.  So, it's on
19  page 15.  It's No. 106.  It's essentially
20  reiterating that Zillow is not a real estate
21  broker, agent or salesperson and does not provide
22  any of the services that a real estate broker
23  typically would.
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 1              VICE-CHAIR RAMOS: Thank you.
 2         I need a motion to deny or grant the
 3  objection.
 4              COMM. BLACKBURN: The clarification I
 5  require now is:  Are we voting on an objection
 6  raised by the Respondent to the objection stated
 7  by ALJ on 15?
 8              VICE-CHAIR RAMOS: I believe we do
 9  that at the end of this, if I am correct.
10         Michelle, that was your recommendation;
11  correct?
12              MS. ALLEN: I'm sorry; that then
13  after this, you then decide whether or not to
14  remand, modify, or affirm the ALJ.
15              VICE-CHAIR RAMOS: Correct.  That
16  would be our next step?
17              MS. ALLEN: After you -- yes.  And in
18  theory, since you agreed at least with one of the
19  objections, you should definitely take a step
20  where you probably should remand or modify the
21  ALJ's determination, since it sounds like you
22  disagree with some finding in there.
23              VICE-CHAIR RAMOS: Comm. Blackburn,
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 1  do you have a question?
 2              COMM. BLACKBURN: I -- I don't have
 3  the answer to the question as posed.
 4              VICE-CHAIR RAMOS: Okay.
 5              MR. SCHULTZ: Is there a question
 6  about procedurally where we're at at the moment?
 7              COMM. BLACKBURN: To the objection.
 8              MR. SCHULTZ: If I may, I'm not
 9  addressing the objection directly, but a summary
10  of procedurally where we're at.  The Commission
11  has voted to affirm the first objection contained
12  in ICRC's brief.  That leaves the second
13  objection, which Mr. Schultheis just summarized,
14  regarding the factual determination on page 15.
15  At this time, the question is if there is a
16  motion put forward to affirm that objection.
17  That's the question before the Commission at the
18  time, after which -- this is what Ms. Allen just
19  referred to -- after which, the Commission would
20  take up the ALJ order itself now, once the
21  objections are resolved.
22              VICE-CHAIR RAMOS: Thank you.
23         So, the question on the table has to do
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 1  with the second objection raised by Counsel
 2  Schultheis.  We need a motion to approve or --
 3  grant or deny that objection.
 4         Commissioners?
 5              COMM. BLACKBURN: I move that we deny
 6  Respondent's objection to ALJ on page 15 -- I
 7  mean on page 15.
 8              VICE-CHAIR RAMOS: So, we can look at
 9  it from the Complainant's standpoint or from the
10  Respondent's standpoint.  This particular motion
11  on the table is in reference to the Complainant
12  in support of the Zillow definitions, as he
13  explained on page 15.  So, I guess we can look at
14  it either way, but the current motion is to
15  affirm the objections from the Complainant.
16         Am I correct, Deputy Director Schultz?
17              MR. SCHULTZ: Yes.  My understanding,
18  as was noted earlier, Respondent did not actually
19  raise specific objections.  The objections that
20  have been presented to the Commission are
21  generated from the Complainant or ICRC brief, so
22  right now the question is -- the question that
23  has to be addressed is whether or not to approve
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 1  or deny the second objection contained in
 2  Complainant's brief.
 3         Unless, Ms. Allen, you'd like to add
 4  anything additional to that procedural statement.
 5              MS. ALLEN: No, I don't.  Thank you.
 6              COMM. HARRINGTON: Can I ask a point
 7  of clarification?
 8              COMM. BLACKBURN: Is to affirm --
 9              VICE-CHAIR RAMOS: Comm. Harrington?
10              COMM. HARRINGTON: Yes.  I just want
11  to make sure I heard correctly, and the second
12  objection is to -- is aligned with the first, and
13  it's just restating it; correct?  I just want to
14  make sure I understand the difference between the
15  two, but the essence seems to be the same.
16              VICE-CHAIR RAMOS: Comm. Schult --
17  Counsel Schultheis?
18              MR. SCHULTHEIS: Yes, that's correct.
19  The finding of facts on page 15 is essentially
20  reiterating what the finding of fact that we
21  objected to on page 5 stated.  It just gets more
22  into the services of what a real estate broker
23  provides, but they're very similar in nature.
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 1  Good point.  Thank you.
 2              COMM. BLACKBURN: Right.
 3              VICE-CHAIR RAMOS: Could we have a
 4  motion, Comm. Harrington?
 5              COMM. HARRINGTON: Yes.  Then, I
 6  would make a motion that we affirm.
 7              VICE-CHAIR RAMOS: The objection?
 8              COMM. HARRINGTON: The second
 9  objection.  I took mute off too quick.  Yes.
10              COMM. BLACKBURN: So, I'm fine with
11  it.
12              VICE-CHAIR RAMOS: Go ahead,
13  Comm. Blackburn.
14              COMM. BLACKBURN: If that's the
15  motion that's posed, then I'm happy to second
16  what Comm. Harrington has proposed.
17              VICE-CHAIR RAMOS: Thank you.
18  Seconded by Comm. Blackburn.  Let's please take a
19  roll call.
20              MR. SCHULTZ: Yes.  And just to
21  clarify, because I know that my sound has been
22  cutting in and out a little bit, but I heard a
23  motion to approve objection no. 2 from
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 1  Complainant's brief -- or I'm sorry -- ICRC's
 2  brief.  The motion was made by Comm. Harrington
 3  and seconded by Comm. Blackburn; is that correct?
 4              COMM. BLACKBURN: Yes, to affirm.
 5              MR. SCHULTZ: Okay.
 6         Turning now to the roll call,
 7  Comm. Blackburn?
 8              COMM. BLACKBURN: Blackburn, aye.
 9              MR. SCHULTZ: Comm. Harrington?
10              COMM. HARRINGTON: Aye.
11              MR. SCHULTZ: Comm. Jackson?
12              COMM. JACKSON: Aye.
13              MR. SCHULTZ: Comm. Tolliver?
14              COMM. TOLLIVER: Aye.
15              MR. SCHULTZ: Vice-Chair Ramos?
16              VICE-CHAIR RAMOS: Aye.
17              MR. SCHULTZ: The motion passes,
18  five-zero.
19              VICE-CHAIR RAMOS: Thank you.
20         The next piece that's on the table, we
21  have -- Michelle Allen advised us to affirm,
22  deny, remand the ALJ's decision; correct?  Is
23  that correct; Deputy Director Schultz?
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 1              MS. ALLEN: Yes, that's correct.
 2  Affirm it, modify it, and dissolve it.  You could
 3  issue your own order if you wanted, if that's
 4  what you wanted to do.  If you modify it, you'd
 5  have to state specifically what you're modifying,
 6  so what you accept from that ALJ's orders to be
 7  as facts and what you specifically reject as
 8  facts and find new facts on your own, you could
 9  do that.
10         You could remand it to the ALJ to say,
11  "Hey, we really want you, ALJ, to dig into XYZ
12  issue and adjudicate that again," or do something
13  else, and it's helpful to have specific guidance
14  to the ALJ to address your issue, if that's what
15  you want to do as well.  And you just have to
16  make a vote on this and issue it within 60 days
17  after today.
18              VICE-CHAIR RAMOS: The options on the
19  table, Commissioners, are to accept, reject, or
20  remand.  I need a motion for this particular
21  issue.
22              COMM. BLACKBURN: I move that we
23  accept.
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 1              VICE-CHAIR RAMOS: And we might want
 2  to discuss this.  Do we have a second on this?
 3              MS. ALLEN: With all due respect,
 4  accepting -- accepting the ALJ's decision without
 5  any type of modification of it would be contrary
 6  to the votes you just made affirming the
 7  objections made by Complainant.
 8              VICE-CHAIR RAMOS: Correct.
 9              MR. SCHULTZ: This is Deputy Director
10  Schultz.  May I ask Ms. Allen a question?
11              MS. ALLEN: Yes.
12              MR. SCHULTZ: Ms. Allen, I'm trying
13  to provide some clarification for
14  Comm. Blackburn.  I think her intention was to
15  approve the decision while incorporating the
16  objections they just voted on.  How would you
17  recommend that she phrase that?
18              MS. ALLEN: I would -- I guess as
19  some options, I would modify -- move to modify
20  the ALJ's decision in order to incorporate new
21  findings by this Commission that may -- based on
22  the objections -- that may find Zillow to be a
23  real estate agent, if that's what you're wanting
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 1  to do.  So, that might be the best way to
 2  accomplish your objective in that regard.
 3         You could also remand it to the Judge to
 4  say you want her to consider certain things that
 5  maybe she did not previously consider in her
 6  order.
 7              MR. SCHULTZ: Thank you.
 8         Does that help, Comm. Blackburn?
 9              MR. AMARAL: May I address the
10  Commission for a moment at this point?  I don't
11  think there's anything on the table.
12  Mr. Chairman, may I address the Commission?
13              VICE-CHAIR RAMOS: Briefly.
14              MR. AMARAL: Yeah.  What -- let me
15  shift over to judicial proceedings.  What is not
16  unusual in a situation where the Court of Appeals
17  would overturn a decision about whether or not to
18  grant a summary judgment, which is essentially
19  what we're doing here, what the Court would
20  generally say is, "We remand this to the trial
21  court for a decision or for proceedings not
22  inconsistent with our findings or with this --
23  with this opinion."
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 1         So, generally speaking, at least in my
 2  experience, in these kinds of cases, the case
 3  goes back to the trial court with the
 4  instructions to, you know, do -- take steps not
 5  inconsistent with what the Court of Appeals
 6  wants.
 7         In this situation, you are essentially the
 8  Court of Appeals, and my suggestion -- and it is
 9  only a suggestion -- would be to say to Judge
10  Jensen, "We're going to remand this case, and
11  this is what we found today, and we want you to,
12  you know, take whatever steps you need to take to
13  modify your order so long as they're not
14  inconsistent with what we've ruled."  That would
15  just be a suggestion.
16              VICE-CHAIR RAMOS: I believe that's
17  exactly what Michelle Allen was saying as well.
18  I think we're all in agreement on that.
19         So, again, what's on the table is:  We
20  accept the current ALJ's position, which is in
21  contrast to what -- the motions that we just
22  reviewed and agreed to.  Now, we can reject the
23  ALJ's decision and make that null and void, we
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 1  can modify it, or we can remand it back to the
 2  ALJ for review and discussion based on the
 3  current positions that we've taken from the
 4  Commission.  So, I'd like a motion from the
 5  floor, which actually, you have to remove your
 6  motion again, so being Comm. Blackburn, a motion
 7  to accept.  Do you accept, reject, do you want to
 8  modify your motion?
 9              COMM. BLACKBURN: I do have a comment
10  beforehand that while we appreciate Respondent
11  counsel's advice to this Commission, I think his
12  characterization of our position relative to
13  decision making is erroneous, and I think that we
14  must act at our highest responsibilities to the
15  public regarding every case that's put before us,
16  without regard to what a Court of Appeals may
17  decide.
18         And so, I am resisting the notion that our
19  decisions have merit or weight not considered by
20  subsequent courts, and we have the last word with
21  regards to the matter before us until a Court of
22  Appeals would -- and if I'm wrong about that, I'd
23  like some comment from our counsel, Ms. Allen.
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 1              MR. AMARAL: That was just a
 2  suggestion.
 3              VICE-CHAIR RAMOS: Counsel for the --
 4              MS. ALLEN: I'll just jump in here.
 5  This is Michelle Allen.  In regards to -- I think
 6  you are the ultimate authority regarding the
 7  matter before you, which then can be appealed to
 8  someplace else.  I think -- personally, I think
 9  it's fair to say that the precedent just at this
10  level doesn't have quite the weight that it does
11  at the trial court level when we get there.
12         So, I understand, I think, that perception
13  of counsel, from my own opinion, but you are in
14  the position right now to make the determination
15  as the ultimate authority.  That is what's vested
16  in you, and that is your guys' purview to make
17  today.
18              VICE-CHAIR RAMOS: Thank you,
19  Michelle.
20         So, currently there's a motion on the
21  table to accept.  We did not get a second on
22  that.  If we do not get a second, then the motion
23  will be denied and we'll move to another motion.
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 1  Is there a second for the motion on the table to
 2  accept the ALJ's decision?
 3                    (No response.)
 4              VICE-CHAIR RAMOS: Hearing none, that
 5  motion is denied.  Do we have an additional
 6  motion on the table to accept, reject, modify or
 7  remand?
 8              COMM. TOLLIVER: I'll move to remand
 9  the decision to the ALJ.
10              VICE-CHAIR RAMOS: Thank you.
11         I need a second on that motion.
12              COMM. HARRINGTON: This is
13  Comm. Harrington, second.
14              VICE-CHAIR RAMOS: Thank you.
15         Do you want to be specific on what your
16  recommendations are, because we'll get that
17  question anyway, Comm. Tolliver?
18              COMM. TOLLIVER: Yes.  I would move
19  to remand the decision back to the ALJ, so that
20  the ALJ may make whatever modifications are
21  necessary in order to incorporate the upholding
22  of those objections.
23              VICE-CHAIR RAMOS: Thank you.
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 1         Let's take a roll call on this specific
 2  motion, please.
 3              MR. SCHULTZ: Vice-Chair Ramos, this
 4  is Deputy Director Schultz.  Before I take the
 5  roll call, may I ask Ms. Allen a question?
 6              VICE-CHAIR RAMOS: Yes.
 7              MR. SCHULTZ: Ms. Allen, you've heard
 8  the description of the motion that's been put
 9  forward and seconded.  I just wanted to ask if
10  that -- if the motion is clear as far as you're
11  concerned for further action with the
12  Administrative Law Judge.
13              MS. ALLEN: I think it's clear based
14  on the objections brought today, but I would
15  follow it up with a written motion that reviews
16  the transcript and the two objections that were
17  made and then upheld by vote, so that it is clear
18  to the Administrative Law Judge what that
19  objection was and what they should consider.
20              MR. SCHULTZ: Okay.  Thank you.
21         Turning now to the roll call,
22  Comm. Blackburn?
23              COMM. BLACKBURN: Blackburn, aye.
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 1              MR. SCHULTZ: Comm. Harrington?
 2              COMM. HARRINGTON: Aye.
 3              MR. SCHULTZ: Comm. Jackson?
 4              COMM. JACKSON: Aye.
 5              MR. SCHULTZ: Comm. Tolliver?
 6              COMM. TOLLIVER: Aye.
 7              MR. SCHULTZ: Vice-Chair Ramos?
 8              VICE-CHAIR RAMOS: Aye.
 9              MR. SCHULTZ: Motion passes,
10  five-zero.
11              VICE-CHAIR RAMOS: Thank you,
12  Commissioners.
13         Do we -- no need to review the objections
14  from the Respondent; correct?
15              MR. SCHULTZ: This is Deputy Director
16  Schultz.  I believe Respondent represented that
17  they did not have any specific objections, but if
18  counsel's still on, maybe he'd like to address
19  that.
20              MR. AMARAL: No, we did not submit
21  any specific objections with our written
22  pleadings.  We acknowledged that, so -- but I do
23  have a question now.  Will there be a --
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 1              VICE-CHAIR RAMOS: Thank you.
 2              MR. AMARAL: Will there be a written
 3  decision of today's proceedings?  With there be
 4  something that comes out in writing?
 5              MR. SCHULTZ: I believe Ms. Allen
 6  made a suggestion regarding that.
 7         Ms. Allen, can you resummarize that
 8  proposal again?
 9              MS. ALLEN: Yes.  I do greatly
10  suggest to the Commission that you follow up with
11  a written order of remand back to the ALJ to
12  consider the objections that you upheld today,
13  and I would suggest going back to the transcripts
14  and revisiting the exact phrasing or citations to
15  the ALJ's decision which -- where the objections
16  were lodged, and be clear to the ALJ what you
17  want the ALJ to consider from those objections.
18  I think that's the best way, and then issue and
19  serve that on all of the parties and the ALJ.
20              VICE-CHAIR RAMOS: Thank you,
21  Michelle.
22              MR. AMARAL: That answers my
23  question.
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 1              VICE-CHAIR RAMOS: Does that answer
 2  your question, Counsel Amaral?
 3              MR. AMARAL: Yes, it does, that
 4  answers my question.  Thank you very much.
 5              VICE-CHAIR RAMOS: Thank you.
 6         That ends the oral arguments and takes us
 7  to the next item on the agenda.  That has to do
 8  with ALJ Decisions Automatically Confirmed, and
 9  there were none, so there are no votes or
10  references that need to be made on that.
11         Item VII on the agenda are the meeting
12  dates for 2021.  Our next meeting will be held on
13  March 19th.  Commissioners have the rest of the
14  dates in front of them.  Are there any issues or
15  concerns with the dates that are listed?
16                    (No response.)
17              VICE-CHAIR RAMOS: Hearing none, are
18  there any -- is there any -- Item VIII says,
19  "Election/Training [or] Other."  There's none
20  that are referenced.
21         Are there any announcements for the
22  Indiana Civil Rights Commission?
23              COMM. HARRINGTON: This is
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 1  Comm. Harrington.  I just wanted to commend the
 2  ICR on their Freedom Award, as well as the
 3  tribute that they did for MLK.  It was an amazing
 4  experience, and the light show, where they
 5  projected Martin Luther King, Jr. on -- within
 6  the Circle, and the students they had was just
 7  heartwarming.
 8         So, I just want to commend them on the
 9  work and let them know I really appreciate the
10  invitation, and want to reiterate, as they have
11  different events for all of the different
12  Commissions, to please share those with us so
13  that we can be supportive.
14         Thank you.
15              MR. WILSON: Thank you,
16  Comm. Harrington.  I really appreciate that.  The
17  ICRC team worked really hard putting those things
18  together and building partnerships with so many
19  that we hadn't worked with before, and to be able
20  to project his image downtown in our state
21  capital, I mean for us, it was very, very
22  important.  So, thank you again for all of your
23  support as we continue to try to do some things
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 1  that are different.
 2         Thank you.
 3              MR. SCHULTZ: And Executive Director
 4  Wilson, thank you for joining us.
 5              MR. WILSON: Yeah, thank you.  I'm
 6  also doing -- and I apologize for missing the
 7  meeting.  We definitely want to be here, but I
 8  know Tim will represent well.  But we're also
 9  working on the Disparity Study, just finishing up
10  to set goals for minority, women's and veterans
11  participation.  I'm the Chair of that committee,
12  and it's a very important effort that we're doing
13  this year, and so, thank you for your
14  understanding.
15              VICE-CHAIR RAMOS: Thank you for
16  joining us.
17         I sent out a memo the other day about
18  early education and the whole process for this.
19  If you get a chance to look at that, some of the
20  guest speakers are phenomenal.  Lily Bridges is
21  on there, several authors that are really helping
22  to get that whole ball going, and it's so
23  critical at the early stages.
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 1         I know that there are different things,
 2  too.  I know we get so tied up some sometimes
 3  with the events of the day.  If you think
 4  that's -- if anyone wants to participate in any
 5  of that, it's a great thing.  So, I recommend
 6  that.
 7         Are there any other announcements?
 8              COMM. BLACKBURN: I did read that,
 9  and I'm going to try to follow it.
10              VICE-CHAIR RAMOS: It's great.  It
11  really is good.  We have -- I think early
12  education is working, and it's amazing what these
13  kids tend to do, pushing their brains from a
14  living standpoint, getting it all done right.
15  We're an international school, and it's just
16  fantastic.  These kids are awesome.  I'm very
17  biased, obviously.
18         Any other -- no other announcements?
19              MR. SCHULTZ: Vice-Chair Ramos, this
20  is Tim Schultz.  I just wanted to note that, as
21  we've mentioned before, we do have a new Docket
22  Clerk with the ICRC, and I will -- we'll be
23  working to provide some training for the
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 1  Commission members hopefully in the next couple
   
 2  of months.  I just wanted to provide that
   
 3  information, and so, thank you very much.
   
 4              COMM. BLACKBURN:  Good to see
   
 5  everybody.
   
 6              VICE-CHAIR RAMOS:  Thank you.  The
   
 7  simplicity truthfully is -- I'm sorry.
   
 8         Comm. Blackburn?
   
 9              COMM. BLACKBURN:  Good to see
   
10  everybody.
   
11              VICE-CHAIR RAMOS:  Thank you.
   
12         If you have any comments, I open it up for
   
13  public comments.  Do we have any public comments?
   
14                    (No response.)
   
15              VICE-CHAIR RAMOS:  Hearing none, I
   
16  would wish that everyone have a great Friday, and
   
17  hopefully the weather will warm up soon.
   
18              COMM. HARRINGTON:  Be safe.
   
19              VICE-CHAIR RAMOS:  Meeting adjourned.
   
20                       -  -  -
              Thereupon, the proceedings of
21           February 19, 2021 were concluded
                   at 2:45 o'clock p.m.
22                       -  -  -
   
23 
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 1                     CERTIFICATE
   
 2         I, Lindy L. Meyer, Jr., the undersigned
   
 3  Court Reporter and Notary Public residing in the
   
 4  City of Shelbyville, Shelby County, Indiana, do
   
 5  hereby certify that the foregoing is a true and
   
 6  correct transcript of the proceedings taken by me
   
 7  on Friday, February 19, 2021 in this matter and
   
 8  transcribed by me.
   
 9 
   
10                       _________________________
   
11                        Lindy L. Meyer, Jr.,
   
12                        Notary Public in and
   
13                        for the State of Indiana.
   
14 
   
15  My Commission expires August 26, 2024.
   
16  Commission No. NP0690003
   
17 
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 1                                   1:03 o'clock p.m.
                                   February 19, 2021


 2                        -  -  -
  


 3               VICE-CHAIR RAMOS:  All right.  Well,
  


 4   let's officially start the meeting.  It is
  


 5   Friday, February the 19th, and I open the meeting
  


 6   for the Indiana Civil Rights Commission.  I would
  


 7   like all of those that are on the phone to please
  


 8   identify themselves.
  


 9               COMM. BLACKBURN:  Comm. Blackburn,
  


10   here.
  


11               COMM. JACKSON:  Comm. James Jackson.
  


12               COMM. HARRINGTON:  Comm. Holli
  


13   Harrington.
  


14               MR. SCHULTZ:  And can all of the
  


15   call-in individuals also identify themselves?
  


16   We'll have to go slowly, but everybody who's
  


17   called in, if you could identify yourself,
  


18   please.
  


19               MR. SCHULTHEIS:  Sure.  Luke
  


20   Schultheis, with the Indiana Civil Rights
  


21   Commission, is present.
  


22               MR. AMARAL:  I'm Joseph Amaral.  I'm
  


23   the attorney for the Fike Respondents.
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 1               MS. ALLEN:  Michelle Allen, from the
  


 2   Office of Administrative Law Proceedings.
  


 3               MS. PLATA:  I am Linda Plata.  I am
  


 4   the parallel for Mr. Amaral.
  


 5               MS. OJO:  I am Christiana Ojo.  I'm
  


 6   the Docket Clerk for ICRC.
  


 7               THE REPORTER:  Mrs. Plata, could you
  


 8   spell your last name for me, please?
  


 9               MS. PLATA:  Yeah.  It is -- did you
  


10   say for Linda Plata?
  


11               THE REPORTER:  Yes.
  


12               MS. PLATA:  Yes.  That's P, as in
  


13   Peter, l a t a, P l a t a.
  


14               THE REPORTER:  Thank you.
  


15               MR. SCHULTZ:  And is there any other
  


16   call-in members or individuals who have not
  


17   identified themselves yet?
  


18               MS. AZU:  Hi.  This is Adoley Azu,
  


19   from the Indiana Civil Rights Commission.
  


20               MR. SCHULTZ:  Thanks, Adoley.
  


21          And is there anybody else who has not
  


22   identified themselves yet?
  


23                     (No response.)
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 1               MR. SCHULTZ:  Okay.  Vice-Chair
  


 2   Ramos, I believe we've accounted for everybody
  


 3   participating, if you'd like to proceed.
  


 4               VICE-CHAIR RAMOS:  Thank you, Deputy
  


 5   Director Schultz.  Would you please review the
  


 6   agenda for us?
  


 7               MR. SCHULTZ:  Of course.
  


 8          So, today we have a number of items.  We
  


 9   have several previously appointed -- or I'm
  


10   sorry -- several NOF Appeals that were previously
  


11   appointed to Commission members for review,
  


12   recommendation and vote.  We also have one new
  


13   NOF Appeal -- I tend to use acronyms -- Notice of
  


14   Finding Appeal -- it's just a -- you know, a
  


15   habit, so I apologize -- which needs to be
  


16   assigned.
  


17          And then we also have a -- the ICRC versus
  


18   Fike Investments case, which has a couple of
  


19   different aspects to it.  This is -- this was
  


20   originally a decision from Administrative Law
  


21   Judge Jensen on a -- which granted a partial
  


22   motion for summary judgment.
  


23          And then since that decision was issued, a
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 1   briefing has been submitted regarding objections,
  


 2   all of those, which, of course, were provided for
  


 3   the Commission, and once we get to that, I'm sure
  


 4   Vice-Chair Ramos will explain it in a little bit
  


 5   more detail.
  


 6          And that's it.
  


 7               VICE-CHAIR RAMOS:  Okay.
  


 8          Are there any questions on the agenda,
  


 9   members of the Commission?
  


10                     (No response.)
  


11               VICE-CHAIR RAMOS:  Hearing none, the
  


12   next article on the agenda is the approval of the
  


13   previous minutes.  I need a motion for approval.
  


14               COMM. JACKSON:  So moved,
  


15   Comm. Jackson.
  


16               COMM. HARRINGTON:  Second,
  


17   Comm. Harrington.
  


18               VICE-CHAIR RAMOS:  Motion's been made
  


19   to approve the minutes by Jackson and seconded by
  


20   Harrington.  All those in favor will signify, and
  


21   we'll do that through roll call.
  


22          Mr. Schultz?
  


23               MR. SCHULTZ:  Yes.
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 1          Comm. Blackburn?
  


 2               COMM. BLACKBURN:  I abstain.  I was
  


 3   not here.
  


 4               MR. SCHULTZ:  Comm. Harrington?
  


 5               COMM. HARRINGTON:  Aye.
  


 6               MR. SCHULTZ:  Comm. Jackson?
  


 7               COMM. JACKSON:  Aye.
  


 8               MR. SCHULTZ:  Comm. Tolliver?
  


 9               COMM. TOLLIVER:  Aye.
  


10               MR. SCHULTZ:  Vice-Chair Ramos?
  


11               VICE-CHAIR RAMOS:  Aye.
  


12               MR. SCHULTZ:  Minutes are approved.
  


13               VICE-CHAIR RAMOS:  Thank you.
  


14   Director Schultz, are you going to provide the
  


15   Director's Reports?
  


16               MR. SCHULTZ:  I am.  I am.
  


17          First of all, it is a pleasure to, you
  


18   know, be here with everyone.  I'm always glad to
  


19   have an opportunity to talk to the Commission
  


20   members.
  


21          So, January of 2021, it's hard to believe
  


22   it's the new year, but we had a very eventful
  


23   month.  I'd like to start off by talking about --
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 1   or mentioning our virtual Martin Luther King
  


 2   event, which has had nearly 600 views on-line.
  


 3   It's information that's available on our Web
  


 4   site.  Normally we host that in person in the
  


 5   Statehouse.  Of course, for social distancing
  


 6   purposes, we had a virtual event this year, and
  


 7   it's been very, very successful.
  


 8          Also, one thing I wanted to highlight,
  


 9   another External Affairs matter that I wanted to
  


10   highlight, was an Emancipation Proclamation video
  


11   that we partnered with the Indiana State Museum
  


12   and Historic Sites to create, highlighting the
  


13   fact that we here in Indiana have an original
  


14   copy of that particular document, and that takes
  


15   you to the video to go through a little bit of a
  


16   history of the document and some of the
  


17   subsequent events that happened in U.S. history
  


18   relating to that document and the issues it
  


19   addressed.
  


20          So, it's a very interesting and
  


21   informative video.  The link is available on our
  


22   Web site, and, of course, if anybody has any
  


23   questions, or wants me to send them the link,
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 1   just let me know.  I'll make sure to get that to
  


 2   you.
  


 3          Turning to the agency metrics, we, of
  


 4   course, you know, continue to move forward with
  


 5   our investigations and litigations.  We had an
  


 6   actually almost 60 -- over 60 percent increase in
  


 7   the number of formalized complaints in January
  


 8   versus December, so we're, of course, still
  


 9   seeing a lot of activity, a lot of inquiries.
  


10          I think we're starting to see our
  


11   employment number of inquiries going up as more
  


12   people are back in the office, and while it's
  


13   certainly not a good thing, it's always good to
  


14   know that people know we're here as a resource.
  


15          One thing I did want to highlight is, as
  


16   I've mentioned at least in the last meeting and
  


17   maybe the last couple of meetings, we were
  


18   utilizing some HUD partnership funds.  We created
  


19   an informational postcard that went out to over a
  


20   hundred thousand households in the state, and
  


21   over the last month, two months, we've actually
  


22   received over 230 calls related directly to those
  


23   postcards, and we are continuing to receive those
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 1   inquiries and calls for information.
  


 2          So, so far, it's been a very successful
  


 3   program.  You know, we continue to provide that
  


 4   information, draft inquiries as needed, and, of
  


 5   course, if necessary, move those to an
  


 6   investigation for further review.
  


 7          One other item that I know I've
  


 8   highlighted before, but I just want to give an
  


 9   update on, our director initiated complaints
  


10   stemming from our Fair Housing Testing Program,
  


11   those complaints, I believe, if not all, the vast
  


12   majority of those complaints are now at the
  


13   investigation stage, so investigators are working
  


14   with the testing company to get the information
  


15   they need to move those investigations along, and
  


16   then, of course, are trying to get information
  


17   from the respondent.
  


18          But a very successful program.  I believe
  


19   we have nearly 20 director initiated complaints,
  


20   or will have 20 initiated -- director initiated
  


21   complaints from that testing program, which that
  


22   equates to about one-third of our requirement for
  


23   our HUD contract, so it's a very significant
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 1   number.  And, you know, it's too early to say how
  


 2   those investigations will turn out, of course,
  


 3   but the program has been very, very successful.
  


 4          And I think with that, I will pause and,
  


 5   if there are no questions, I'll turn it back over
  


 6   to Vice-Chair Ramos, but, of course, if there are
  


 7   any questions, I'm happy to take those now.
  


 8               VICE-CHAIR RAMOS:  Are there any
  


 9   questions for Deputy Director Schultz?
  


10               COMM. BLACKBURN:  What did you say
  


11   was the message on the postcards?
  


12               MR. SCHULTZ:  The message on the
  


13   postcards, there's a couple of different pieces
  


14   of information we included.  We, of course,
  


15   included our information for the Indiana Civil
  


16   Rights Commission and highlighting not just Fair
  


17   Housing, but Fair Housing was, of course, the
  


18   primary message we were trying to get across, and
  


19   then we also provided information regarding
  


20   another state agency that assists with utility --
  


21   or provides utility assistance to residents in
  


22   the state, so like, for example, getting
  


23   assistance paying for, you know, heat for your
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 1   home.
  


 2          That organization, we partnered with them
  


 3   to develop the postcard, and, of course, we have
  


 4   that information available as well.  And I do
  


 5   believe that they've also -- that organization --
  


 6   has received federal dollars over the last year
  


 7   to also provide mortgage and rental assistance.
  


 8   I don't -- since I'm not as familiar with those
  


 9   programs, I don't want to say too much, but that
  


10   is -- that is what that organization does.  So,
  


11   it's twofold.  It was about Civil Rights, and
  


12   then also additional resources.
  


13               COMM. BLACKBURN:  Thanks.
  


14               VICE-CHAIR RAMOS:  Any other
  


15   questions?
  


16                     (No response.)
  


17               VICE-CHAIR RAMOS:  Thank you for the
  


18   report.  A lot of good information.  I would echo
  


19   the success of the Martin Luther King virtual
  


20   events, and it's a great response for the cards
  


21   that have been sent out, so thank you for the
  


22   good work that the team is doing.  We appreciate
  


23   that.
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 1               MR. SCHULTZ:  Thank you.
  


 2               VICE-CHAIR RAMOS:  Item V on the
  


 3   agenda is Old Business, so we will review the
  


 4   Commissioners' appointed appeals and
  


 5   determinations.  The first one that's on the list
  


 6   is Wilson versus Avon Wedding and Event
  


 7   Barn/James and Darinda Dragon, and that's
  


 8   HOha20010001, and that was a case that I
  


 9   reviewed.
  


10          There are actually two parts to that --
  


11   those findings, the first of which is:  I would
  


12   recommend that the Indiana Civil Rights
  


13   Commission uphold the recommendation of no
  


14   probable cause.  I need a motion to approve that.
  


15               COMM. BLACKBURN:  I move that we
  


16   approve.
  


17               VICE-CHAIR RAMOS:  I need a second.
  


18               COMM. HARRINGTON:  I second,
  


19   Comm. Harrington.
  


20               VICE-CHAIR RAMOS:  Thank you.
  


21          All those in favor, please signify by
  


22   saying aye.
  


23          Director Schultz -- or Deputy Director
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 1   Schultz, would you do that?
  


 2               MR. SCHULTZ:  Yes.
  


 3          Comm. Blackburn?
  


 4               COMM. BLACKBURN:  Aye.
  


 5               MR. SCHULTZ:  Comm. Harrington?
  


 6               COMM. HARRINGTON:  Aye.
  


 7               MR. SCHULTZ:  Comm. Jackson?
  


 8               COMM. JACKSON:  Aye.
  


 9               MR. SCHULTZ:  Comm. Tolliver?
  


10               COMM. TOLLIVER:  Aye.
  


11               MR. SCHULTZ:  And Vice-Chair Ramos?
  


12               VICE-CHAIR RAMOS:  Aye.
  


13               MR. SCHULTZ:  Motion passes,
  


14   five-zero.
  


15               VICE-CHAIR RAMOS:  Thank you.
  


16          The second finding in this particular case
  


17   deals with the Indiana Fair Housing, and I also
  


18   recommend that we uphold the Deputy Director's
  


19   findings in this case of reasonable and probable
  


20   cause.  I need a motion to approve.
  


21               COMM. HARRINGTON:  Move approval,
  


22   Comm. Harrington.
  


23               VICE-CHAIR RAMOS:  I need a second.
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 1               COMM. BLACKBURN:  Blackburn seconds.
  


 2               VICE-CHAIR RAMOS:  Director Schultz?
  


 3               MR. SCHULTZ:  Comm. Blackburn?
  


 4               COMM. BLACKBURN:  Blackburn seconds.
  


 5               MR. SCHULTZ:  Is that an affirmative
  


 6   vote?
  


 7               COMM. BLACKBURN:  Oh, yes; sorry.
  


 8               MR. SCHULTZ:  No problem.
  


 9               COMM. BLACKBURN:  Yes.
  


10               MR. SCHULTZ:  Comm. Harrington?
  


11               COMM. HARRINGTON:  Aye.
  


12               MR. SCHULTZ:  Comm. Jackson?
  


13               COMM. JACKSON:  Aye.
  


14               MR. SCHULTZ:  Comm. Tolliver?
  


15               COMM. TOLLIVER:  I abstain.
  


16               MR. SCHULTZ:  Vice-Chair Ramos?
  


17               VICE-CHAIR RAMOS:  Aye.
  


18               MR. SCHULTZ:  Motion passes,
  


19   four-zero.
  


20               COMM. TOLLIVER:  Four to one --
  


21   four-zero-one.  I abstained.
  


22               VICE-CHAIR RAMOS:  Thank you.
  


23          The next -- we have another case, and
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 1   that's with -- did you get information from Chair
  


 2   Slash on the Young versus Allison Transmission?
  


 3               MR. SCHULTZ:  Is that a question to
  


 4   me?  I'm sorry.
  


 5               VICE-CHAIR RAMOS:  Yes, it is.
  


 6               MR. SCHULTZ:  Okay.
  


 7               VICE-CHAIR RAMOS:  I did not receive
  


 8   a confirmation on whether she reviewed and
  


 9   rendered her recommendation.
  


10               MR. SCHULTZ:  Chair Slash did provide
  


11   a recommendation, and it's up to the Commission
  


12   if they want to take action on that
  


13   recommendation without Chair Slash present, or if
  


14   they'd like to table the matter until the next
  


15   meeting.
  


16               VICE-CHAIR RAMOS:  What was her
  


17   recommendation?
  


18               MR. SCHULTZ:  Her recommendation --
  


19   Chair Slash's recommendation was to affirm the
  


20   finding of no probable cause.
  


21               VICE-CHAIR RAMOS:  Commissioners, do
  


22   I have a motion to affirm the recommendation for
  


23   no probable cause?
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 1               COMM. JACKSON:  So moved,
  


 2   Comm. Jackson.
  


 3               VICE-CHAIR RAMOS:  And a second?
  


 4               COMM. HARRINGTON:  Second,
  


 5   Comm. Harrington.
  


 6               VICE-CHAIR RAMOS:  Thank you.
  


 7          Roll call?
  


 8               MR. SCHULTZ:  Comm. Blackburn?
  


 9               COMM. BLACKBURN:  Blackburn, yes.
  


10               MR. SCHULTZ:  Comm. Harrington?
  


11               COMM. HARRINGTON:  Aye.
  


12               MR. SCHULTZ:  Comm. Jackson?
  


13               COMM. JACKSON:  Aye.
  


14               MR. SCHULTZ:  Comm. Tolliver?
  


15               COMM. TOLLIVER:  I'm going to
  


16   abstain.
  


17               MR. SCHULTZ:  And Vice-Chair Ramos?
  


18               VICE-CHAIR RAMOS:  Aye.
  


19               MR. SCHULTZ:  Motion passes,
  


20   four-zero.
  


21               VICE-CHAIR RAMOS:  Thank you.
  


22          Item VI on the agenda is New Business.
  


23   This is the appointment of Commissioners to
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 1   Complainants' Appeals of Director's Findings.
  


 2   There's one case in particular, Coffman versus
  


 3   Castlebury Apartments.  That's HOse20030111, and
  


 4   I will go ahead and assign that case to myself.
  


 5          All right.  The next item -- oh, go ahead.
  


 6   Did you have a question?
  


 7                     (No response.)
  


 8               VICE-CHAIR RAMOS:  Okay.  The next
  


 9   item on the agenda, I'll let you step through
  


10   these pieces, Deputy Director Schultz.
  


11               MR. SCHULTZ:  So, the item on the
  


12   agenda is, as I mentioned before, ICRC versus
  


13   Fike Investments.  It's Cause No. HOha15070510
  


14   and No. HOrt15090649.  As I previously mentioned,
  


15   we --- the Administrative Law Judge overseeing
  


16   this matter issued an order granting in part and
  


17   denying in part competing motions for summary
  


18   judgment, and that has been presented to the
  


19   Commission.
  


20          In addition to that order from the
  


21   Administrative Law Judge, the respective parties
  


22   have filed objections and briefing materials.  At
  


23   a prior meeting, this -- the Commission set this
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 1   matter for oral argument during this meeting on
  


 2   the objections, and I believe that the
  


 3   representatives for both parties are on the line.
  


 4               VICE-CHAIR RAMOS:  Thank you.
  


 5          At this time, we will begin oral
  


 6   arguments.  Unless there are Commission -- any of
  


 7   the Commission members object, I propose that
  


 8   each of the parties be given ten minutes to make
  


 9   their presentation concerning the briefing, with
  


10   the counsel for the ICRC presenting first.
  


11          The Commission members will wait until the
  


12   end of each of the presentations to ask any
  


13   questions.  After each party has had the
  


14   opportunity to present their respective cases and
  


15   the Commission members have had an opportunity to
  


16   ask questions, we will provide for rebuttal of
  


17   three minutes each.
  


18          So, as we begin this, I would like each of
  


19   the parties to identify themselves again.  And
  


20   so, we'll begin with the ICRC.
  


21               MR. SCHULTHEIS:  Sure.  This is Luke
  


22   Schultheis, with the Indiana Civil Rights
  


23   Commission, on behalf of the Complainant.
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 1               VICE-CHAIR RAMOS:  Okay.  You have
  


 2   ten minutes.
  


 3          Deputy Director Schultz, you have the
  


 4   clock.
  


 5               MR. SCHULTZ:  Sure.
  


 6               MR. SCHULTHEIS:  So, first and
  


 7   foremost, I'd like to thank the Commission
  


 8   members for this opportunity to present
  


 9   Complainant's oral arguments, and their
  


10   thoughtful attention and consideration this
  


11   afternoon.
  


12          I am Luke Schultheis, again, a staff
  


13   attorney.  I'm arguing on behalf of the Indiana
  


14   Civil Rights Commission in this legal matter.  I
  


15   would also like to thank opposing counsel for his
  


16   active and professional participation today as
  


17   well.
  


18          On October 21st, 2020, the Honorable
  


19   Administrative Law Judge presiding over this case
  


20   signed an order granting in part and denying in
  


21   part the competing motion for summary judgment
  


22   and notice of final prehearing conference.
  


23   However, the order was not served upon the
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 1   parties until October 27th, 2020, which I'll get
  


 2   back to in a minute.
  


 3          Included in the Administrative Law Judge's
  


 4   order, in her findings of fact, were, on page 5
  


 5   of the order, No. 32, "There is no evidence in
  


 6   the record from which to conclude that zillow.com
  


 7   is licensed under Indiana Code...25-34.1," and on
  


 8   page 15 of the order, No. 106, "Zillow...is not a
  


 9   real estate broker, agent or salesperson; does
  


10   not provide the services and facilities of a real
  


11   estate broker, agent or salesperson; and is not
  


12   an agent or an employee or a real estate broker,
  


13   agent or salesperson."
  


14          Complainant filed its objection on
  


15   November 10th, 2020 to these two findings of fact
  


16   in that order, and a corresponding supporting
  


17   brief on December 3rd, 2020, to which Respondent
  


18   filed a response and objection to on
  


19   December 7th, 2020.
  


20          This afternoon I am going to illustrate,
  


21   in vibrant colors, why the ALJ's objected-to
  


22   findings of fact were incorrectly concluded,
  


23   because Zillow is currently a real estate broker
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 1   in every sense of the phrase "real estate
  


 2   broker."
  


 3          I will paint this picture by showing in
  


 4   picturesque form that:  A, Zillow has had and
  


 5   currently maintains active real estate broker
  


 6   licenses, which are established as admitable from
  


 7   well-cited case law and judicial notice, which,
  


 8   for those unaware, judicial notice allows a
  


 9   well-known or authoritatively attested fact to be
  


10   produced as evidence without actually having to
  


11   prove them, as they cannot be reasonably refuted.
  


12          And then by B, that Zillow, as arguably
  


13   the most popular mainstream on-line real estate
  


14   service provider on the Internet in the world,
  


15   continues to incorporate all of its real estate
  


16   broker companies into a fully integrated service
  


17   as a one-stop real estate shop.  Even high-level
  


18   executives from Zillow have acknowledged that it
  


19   is currently an active real estate broker.  It
  


20   isn't even hiding the fact that it's actively
  


21   participating as a real estate broker right now
  


22   at the present time.
  


23          Next, I will detail how the Commission's
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 1   failure to rule in favor of Complainant's
  


 2   objections could have a longstanding negative
  


 3   impact on the Indiana Civil Rights Commission's
  


 4   ability to pursue future litigation as it relates
  


 5   to any case involving Zillow going forward,
  


 6   should the ALJ's contested finding of facts be
  


 7   upheld as established case law precedent.  The
  


 8   issue here isn't limited to just the instant
  


 9   case, as it more directly and more importantly
  


10   has longstanding legal implications.
  


11          Then I will note Complainant's filing of
  


12   its objections to certain findings of fact were
  


13   indeed considered timely, before concluding with
  


14   why you should rule in favor of the Indiana Civil
  


15   Rights Commission today in support of their
  


16   objections that Zillow is in fact a real estate
  


17   broker today.
  


18          First, for both of the previously noted
  


19   objected-to findings of fact, Indiana Code
  


20   25-34.1-3-2(a)(3), which the ALJ cited in support
  


21   of the disputed findings of fact, states, "No
  


22   person shall, for consideration, sell, buy,
  


23   trade, exchange, option...lease, manage, list or
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 1   appraise real estate or negotiate or offer to
  


 2   perform any of these acts in Indiana, or with
  


 3   respect to real estate situated in Indiana,
  


 4   without a license."
  


 5          Indiana Code 25-34.1-1-2(14) defines
  


 6   "broker company" as "a licensee that is [in] a
  


 7   business engaged in activities described [herein
  


 8   above, the law that I just cited], whether as a
  


 9   full proprietorship, a partnership, a limited
  


10   liability company, or a corporation."
  


11          Through accessing the State of Indiana's
  


12   Professional Licensing Agency's daily maintained
  


13   database on its official Web site, which is among
  


14   the core of its daily operations, Zillow has
  


15   maintained several currently active real estate
  


16   broker licenses in the State of Indiana.  Through
  


17   the Web site, it was discovered Zillow even had a
  


18   real estate broker license that was issued in
  


19   July of 2006, that later expired in June of 2008.
  


20   So, the idea of having a real estate broker
  


21   license is nothing new for Zillow.  This is dated
  


22   in number of years.
  


23          Furthermore, Zillow and its Zillow company
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 1   derivatives publicly list on its own Web site,
  


 2   zillow.com, that it currently has active real
  


 3   estate broker licenses, including in all 50
  


 4   United States currently, and some Canadian
  


 5   provinces.  They're publicly promoting and
  


 6   acknowledged that it maintains active real estate
  


 7   brokerage licenses.
  


 8          So, why have these active licenses at all
  


 9   if they aren't currently performing real estate
  


10   broker services?  Typically, well-run fortune
  


11   companies don't waste resources or draw public
  


12   attention to themselves unnecessarily.
  


13          Since Complainant could neither obtain
  


14   Zillow's certified real estate broker company
  


15   records before the initial objection filing was
  


16   due -- and here's the kicker:  Because Indiana
  


17   Professional Licensing Agency policy and best
  


18   practice is not to actually certify them, being
  


19   already a reputable state agency, the Complainant
  


20   kindly requests the Commission to take judicial
  


21   notice from the Indiana Professional Licensing
  


22   Agency, because such a request can occur at any
  


23   time, according to established case law
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 1   precedent, by the Indiana Court of Appeals at any
  


 2   stage of the legal proceedings.
  


 3          Indiana Evidence Rule 201 (a)(1)(B)
  


 4   further states, "The court may judicially
  


 5   notice...a fact that...can be accurately and
  


 6   readily determined from sources whose accuracy
  


 7   cannot [be reasonably] questioned."
  


 8          Since this is from the Indiana
  


 9   Professional Licensing Agency, expressed on the
  


10   agency's own official Web site, there is no
  


11   logical reason to believe that it can reasonably
  


12   be questioned for a lack of accuracy.  As such,
  


13   deference should be given to the supporting real
  


14   estate license exhibit that Complainant has
  


15   provided from the Indiana Professional Licensing
  


16   Agency's Web site, and for support of its own
  


17   objection.
  


18          Additionally, Indiana Evidence Rule
  


19   901(b)(7)(A) notes that regarding evidence of
  


20   public records, providing evidence that a record
  


21   "...was recorded or filed in a public office as
  


22   authorized by law..." is an example of
  


23   authenticating an item of evidence, just as well
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 1   as Indiana Evidence Rule 901 (b)(7)(B), which is
  


 2   its own freestanding condition, notes that
  


 3   evidence about public records can also be
  


 4   authenticated when there is "evidence that...a
  


 5   purported public record or statement from the
  


 6   office where items of this kind are kept."
  


 7               MR. SCHULTZ:  Three-minute warning.
  


 8               MR. SCHULTHEIS:  Here it's clearly
  


 9   indicated that these real estate broker licenses
  


10   came from the Indiana Professional Licensing
  


11   Agency's official Web site, and specifically, the
  


12   regularly maintained license database, where
  


13   records such as these are consistently kept.
  


14   Therefore, the provided copies of real estate
  


15   brokerage licenses provided by the Complainant
  


16   from the Indiana Professional Licensing Agency's
  


17   Web site should be admissible and authenticated
  


18   as proper evidence for the purpose of supporting
  


19   Complainant's objections.
  


20          To the next point, not only should Zillow
  


21   be considered a real estate broker who's actively
  


22   maintaining and utilizing its real estate broker
  


23   licenses, but because, by its own admission and
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 1   through Zillow's own high-level executive
  


 2   testimony, it continues to offer additional
  


 3   all-encompassing real estate services, including,
  


 4   but not limited to, brokerage services as a
  


 5   one-stop real estate shop.  It's not hiding this
  


 6   fact in its active participation as an active
  


 7   real estate broker company, and it should only
  


 8   expand as it continues to evolve as a fully
  


 9   integrated real estate service provider in the
  


10   coming years.
  


11          Now, you may be asking yourself, as
  


12   esteemed members of the Commission:  Why is this
  


13   important to the Indiana Civil Rights
  


14   Commission's future mission, especially as it
  


15   relates to litigation efforts?  While it's
  


16   currently unclear as to whether Zillow possessed
  


17   a real estate broker license at the time of this
  


18   alleged disability discrimination and ensuing
  


19   retaliation claims in 2015, there is clear
  


20   evidence that Zillow operates as a real estate
  


21   brokerage company in more modern times than the
  


22   present time period of 2021.
  


23          So, here's the short answer:  If Zillow
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 1   were allowed to be -- were allowed -- if the
  


 2   Commission were to allow these objections --
  


 3   objected-to findings of fact to remain in effect,
  


 4   it would unfairly prejudice the Indiana Civil
  


 5   Rights Commission's future litigation efforts
  


 6   potentially any time Zillow was utilized, with
  


 7   the longstanding ramifications not just limited
  


 8   to the instant case, as this is a much larger
  


 9   issue, bigger picture for the ICR's mission and
  


10   future litigation efforts.
  


11               MR. SCHULTZ:  One minute left.
  


12               MR. SCHULTHEIS:  Anytime Zillow was
  


13   to be used, which, as a recent home buyer this
  


14   past September, I utilized it a lot myself, it
  


15   would automatically be considered not a real
  


16   estate broker in established case law, should
  


17   these objected-to findings of fact stand, and
  


18   this is a national mainstream and arguably the
  


19   most popular real estate provider on the Internet
  


20   we're talking about in the world.
  


21          While Respondents may correctly argue that
  


22   the filing of Complainant's objections to the
  


23   ALJ's order shouldn't be considered because they
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 1   were untimely, Respondent incorrectly applied the
  


 2   rule, because it has to be within 15 days after
  


 3   it was served on the Petitioner.  Here, it was
  


 4   merely filed.
  


 5          Respondents argue that it was filed on
  


 6   November 10th, and that they were not within the
  


 7   15-day requirement.  However, the order was not
  


 8   actually served until October 27th, 2020 on the
  


 9   Complainant.  Therefore, it is timely.
  


10               VICE-CHAIR RAMOS:  Time limit.
  


11               MR. SCHULTHEIS:  Therefore, because
  


12   active -- because Zillow actively maintains real
  


13   estate licenses, because Zillow's own executives
  


14   admit that it is a real estate broker and that
  


15   this could significantly and negatively impact
  


16   the ICR's mission and future litigation efforts,
  


17   and lastly, that these objections filed by the
  


18   ICRC were indeed timely, the ICRC kindly requests
  


19   that you find in favor of its objections to the
  


20   Administrative Law Judge's disputed findings of
  


21   fact, because Zillow clearly is a real estate
  


22   broker.
  


23          This concludes Complainant's side of the
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 1   oral argument today.  Thank you for your
  


 2   thoughtful attention and consideration, and
  


 3   please have a safe and happy weekend.
  


 4          Thank you again.
  


 5               MR. SCHULTZ:  Vice-Chair Ramos, this
  


 6   is Tim Schultz.  Counsel went approximately 45
  


 7   seconds over.  Would you like me to allow for
  


 8   that additional time with Respondent's counsel?
  


 9               VICE-CHAIR RAMOS:  Yes.  Thank you.
  


10          So, from the Respondent's standpoint, you
  


11   have the floor.  You have ten minutes and 45
  


12   seconds.  Please identify yourself.
  


13               MR. AMARAL:  Thank you.  This is
  


14   Joseph Amaral.  I am the attorney for the
  


15   Respondents.  I want to thank you for the
  


16   opportunity to present the Respondent's position
  


17   in this matter.
  


18          I will indicate to you that I do not
  


19   intend to necessarily rehash the arguments that
  


20   we have made in our memorandum in -- or our brief
  


21   in opposition to the Civil Rights Commission's
  


22   objections and its memorandum of law which
  


23   supports it.
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 1          I could not disagree more with the
  


 2   Commission's position about Zillow, and here's
  


 3   why:  First of all, we have to look not at what
  


 4   is going on now, but what went on back in, I
  


 5   believe, 2015, when the events surrounding this
  


 6   case first began to occur.  What counsel and the
  


 7   ICRC is trying to do, essentially, is to backfill
  


 8   their position.
  


 9          If, at the time the motions -- the cross
  


10   motions for summary judgment were filed and if at
  


11   the time Judge Jensen considered them, the ICRC
  


12   had all of the information that you're being
  


13   asked to consider today, it should have presented
  


14   that information then.  What is going on now is
  


15   an attempt to backfill what was an incomplete
  


16   presentation, and that should not be allowed to
  


17   occur.
  


18          It doesn't matter what Zillow is now.  It
  


19   mattered what Zillow was back then, and it
  


20   mattered if the ICRC brought its status then to
  


21   the attention of Judge Jensen.  Obviously it
  


22   didn't.  The Respondents brought their
  


23   contentions about Zillow to the Court's
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 1   attention, and the Court agreed with the
  


 2   Respondents about Zillow.
  


 3          So, I would ask that all of the
  


 4   information in all of the argument about Zillow's
  


 5   current status be stricken, but -- and I believe
  


 6   counsel -- for that reason, and I believe counsel
  


 7   also has misinterpreted what judicial notice is.
  


 8   You still need to authenticate -- under the Rules
  


 9   of Evidence 1005, you still need to authenticate
  


10   documents that counsel proposes to submit, and
  


11   even if they're authentic, it's inappropriate to
  


12   consider them, because there is no condition now
  


13   to which they apply.  They should have been
  


14   submitted, if they were available, back then.
  


15          I also want to talk about -- I also want
  


16   to talk about this notion that somehow, if you
  


17   side with the Respondents and with Judge Jensen,
  


18   you're going to establish a, quote, precedent
  


19   going forward that will never allow Zillow to be
  


20   determined to be a real estate agent or broker.
  


21          That is simply wrong; okay?  This
  


22   Commission, with all due respect, is not a court
  


23   of record; okay?  And judicial precedent comes
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 1   from courts of records, and what -- this is sort
  


 2   of res judicata, and res judicata means that you
  


 3   have -- it bars a claim by the same parties in a
  


 4   future action arising out the same events or
  


 5   occurrences.
  


 6          So, there's going to be no bar to any
  


 7   future action in which the Commission argues or
  


 8   tries to prove that Zillow is a real estate agent
  


 9   or broker.  And I ask you to -- I ask you to look
  


10   at a case called State versus Speidel,
  


11   S p e i d e l.  It's from the Court of Appeals
  


12   in 1979.  It's 392 Northeast 2nd, 1172, and I
  


13   also ask you to look at the case of Microvote
  


14   General versus the Indiana Election Commission,
  


15   which is found at 210 -- I'm sorry -- it's a 2010
  


16   case, and it's found at 924 Northeast 2nd, 184.
  


17   And so, those indicate -- first of all, they --
  


18               MR. SCHULTZ:  Five-minute warning.
  


19               MR. AMARAL:  Thank you.
  


20          They indicate what res judicata is.  They
  


21   also indicate that the rules of procedure and the
  


22   rules about res judicata apply to administrative
  


23   proceedings such as this one.  If -- if the court
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 1   suddenly -- or I'm sorry.  Force of habit.  If
  


 2   the Commission somehow determines that all of
  


 3   this material should be allowed, what it does is
  


 4   it creates an issue of fact, which would then
  


 5   need to go back -- at least in our view -- back
  


 6   to Judge Jensen for adjudication of that issue.
  


 7          So, the argument that somehow generations
  


 8   of litigants are going to be bound by this
  


 9   particular Administrative Law Judge's findings as
  


10   briefed and argued to you is going to bind
  


11   generations ad infinitum is simply wrong.  That
  


12   is not what res judicata is; okay?  The next time
  


13   this comes up, you can present different facts,
  


14   because you're going to have different parties,
  


15   different claims, and you'll be able to -- you'll
  


16   be able to then adjudicate that case on its
  


17   merits.
  


18          Lastly, if you determine that the
  


19   objections were timely filed, and we argued that
  


20   they weren't, we would ask that in --
  


21               MR. SCHULTZ:  Three-minute warning.
  


22               MR. AMARAL:  Let me back up.  If you
  


23   determine, first of all, that the objections were
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 1   not timely filed but you are going to allow them,
  


 2   then we would ask you to allow us an opportunity
  


 3   to present objections to Judge Jensen's findings.
  


 4   So, for those reasons, we believe that Judge
  


 5   Jensen should be supported in her determination,
  


 6   because these -- this should have been presented
  


 7   to her to start with.
  


 8          This is an attempt to close the barn door
  


 9   after the horse is gone, and it's certainly
  


10   prejudicial to the Respondents and certainly has
  


11   no precedential value going forward, so I don't
  


12   think there's any reason for you to allow the
  


13   objections.  Plus there is the issue of whether
  


14   it was timely or not.
  


15          And with that, I will thank you for your
  


16   time and attention.  I will thank counsel for his
  


17   professional approach to this case, and I look
  


18   forward to answering any questions that
  


19   Commissioners might have.
  


20               VICE-CHAIR RAMOS:  Thank you.
  


21          Commissioners, do you have questions for
  


22   either the Complainant's or Respondent's counsel?
  


23                     (No response.)
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 1               VICE-CHAIR RAMOS:  Okay.  There are
  


 2   two things that we can do here.  One of them is
  


 3   to take the time to review this, and -- which
  


 4   would be 30 days, until our next meeting, to come
  


 5   up with a recommendation for the Commission.
  


 6   Respondent references a few specific cases for
  


 7   res judicata.  If you want to be able to review
  


 8   those things, that's an option for us.
  


 9          Option two would be to move ahead with the
  


10   motions for the objections from the Complainant
  


11   and the Respondent.
  


12          I open this up for discussion of the
  


13   Commission.
  


14               COMM. BLACKBURN:  I'm sorry; I didn't
  


15   understand your statement.  The second option
  


16   again?
  


17               VICE-CHAIR RAMOS:  We have -- so, we
  


18   can make recommendations and vote on the
  


19   objections from the Complainant and from the
  


20   Respondent.  We can -- we can amend, we can
  


21   uphold, we can defer.  Those are the options that
  


22   we typically have.  So, we can, A, either defer
  


23   this, giving us the opportunity to review it, or
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 1   we can make -- we can take motions from the floor
  


 2   on each of the objections.
  


 3               MR. AMARAL:  May I ask a question?
  


 4   This is Mr. Amaral.  May I ask a question?
  


 5               VICE-CHAIR RAMOS:  Yes.
  


 6               MR. AMARAL:  Are we --
  


 7               VICE-CHAIR RAMOS:  Go ahead,
  


 8   counselor.
  


 9               MR. AMARAL:  Thank you.  Are we
  


10   permitted to ask you or to move for a written
  


11   determination that you issue at your next
  


12   meeting?  Is that something that is appropriate
  


13   in practice before you?  And I confess my
  


14   ignorance.  I think it would be important to read
  


15   the cases and take a look at that.
  


16               VICE-CHAIR RAMOS:  We have been
  


17   provided the case materials for review, so that's
  


18   an opportunity that we have had for some time.
  


19   This was, I think, in December, so we've had the
  


20   information for review.
  


21               MR. AMARAL:  I don't think you've
  


22   been submitted the two cases I cited.
  


23               VICE-CHAIR RAMOS:  Comm. Blackburn,
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 1   do you have a question?
  


 2               COMM. BLACKBURN:  No.  I'd like to --
  


 3               VICE-CHAIR RAMOS:  I'm sorry.
  


 4               COMM. BLACKBURN:  I'd like to
  


 5   recommend that we uphold the objections presented
  


 6   by the Complainant in this case.
  


 7               VICE-CHAIR RAMOS:  So, we have a
  


 8   motion on the table from Comm. Blackburn to -- to
  


 9   uphold the Complainant's objections on the
  


10   findings of facts in favor of the Complainant.
  


11   Is there a second on that motion?
  


12                     (No response.)
  


13               VICE-CHAIR RAMOS:  And we did not
  


14   provide the opportunity for the -- for the
  


15   opportunity for them to provide a rebuttal, so we
  


16   will so do that before we make a final decision,
  


17   but I did want to make sure that if we had any
  


18   questions, that we had that first.  So, before we
  


19   take that motion, I will -- let's provide them
  


20   the opportunity for their rebuttal.
  


21          Mr. Schultheis, you get to go first.
  


22               MR. SCHULTHEIS:  Sure.
  


23          I would just like to point out three
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 1   things rather quickly here.  Of course, the
  


 2   Indiana Professional Licensing Agency is a
  


 3   reputable state agency with normal business
  


 4   operations who regularly maintain these records,
  


 5   and its best practice is not to certify these
  


 6   records.  I called multiple times to check with
  


 7   one of their representatives to see if they
  


 8   certify them, and they in fact do not.
  


 9          So, I am not sure how anyone could use
  


10   these exhibits to support their argument if we're
  


11   just going to dismiss them because they can't be
  


12   certified when the agency itself doesn't certify
  


13   them.  I mean to me, that seems illogical and
  


14   counterintuitive.  I mean it's a reputable state
  


15   agency.
  


16          Second, I'd like to point out that while
  


17   the ALJ did rule that Zillow is not a real estate
  


18   broker, the Commission is ultimately the ultimate
  


19   authority, not the ALJ here.
  


20          And I'd also like to point out that
  


21   Complainant here -- we are not disputing that
  


22   Zillow was not a real estate broker in 2015
  


23   or 2016.  We did not find an active real estate
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 1   brokerage license on the Indiana Professional
  


 2   Licensing Agency's Web site during that time.
  


 3   What we do believe is that, as a blanket
  


 4   statement, Zillow is not a real estate provider
  


 5   that applies to the present time.
  


 6          If the ALJ would have been able to modify
  


 7   that and say, "As of 2015 or 2016, when the
  


 8   alleged discrimination in this instant case
  


 9   actually occurred," the ICRC would probably not
  


10   have had an objection to that.  It's just the
  


11   fact that it's a blanket statement that, you
  


12   know, Zillow is not a real estate broker, which
  


13   applies to the present time.  And when you're
  


14   applying to the present time, clearly by having
  


15   them maintain active real estate licenses
  


16   currently.
  


17          So, if I'm going through the Indiana
  


18   Professional Licensing Agency's Web site and
  


19   publicly promoting it on their own Web site,
  


20   through their own executives saying, "Yes, Zillow
  


21   is a real estate broker licensed and, you know,
  


22   we're providing all of these encompassing real
  


23   estate services," and they're the most popular
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 1   real estate broker on the Web, I mean that
  


 2   presents a huge barrier to the ICRC's mission and
  


 3   our future litigation efforts going forward,
  


 4   because when using the popularly used Mrs. Murphy
  


 5   exemption, they already meet the second prong of
  


 6   that to fall outside the jurisdiction of the ICRC
  


 7   when pursuing future litigation.
  


 8          So, all future Respondents would have to
  


 9   do when they're using Zillow is just meet that
  


10   other prong, because they've already met the
  


11   first one by established case law.  So, that's
  


12   all I'm saying.
  


13          I think, when looking at it, there's
  


14   nothing else the ICRC could have done to certify
  


15   those licenses from the Indiana Professional
  


16   Licensing Agency, because they don't actually
  


17   certify them.  It's a reputable state agency, and
  


18   it maintains records in its ordinary course of
  


19   business.
  


20          I'd also point out that the Commission is
  


21   the ultimate authority, not the ALJ.  And we're
  


22   not saying what she said was wrong, it's just
  


23   that it should have only applied to 2015 or 2016,
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 1   when the alleged discrimination occurred, not
  


 2   currently, because Zillow is currently not a real
  


 3   estate broker.
  


 4          I just wanted to say thanks again for the
  


 5   members of the Commission's thoughtful time and
  


 6   consideration, as well as opposing counsel's
  


 7   professional participation.
  


 8          Thank you.
  


 9               VICE-CHAIR RAMOS:  Thank you.
  


10          Counsel for the Respondent, you have three
  


11   minutes.
  


12               MR. AMARAL:  It's Mr. Amaral.
  


13          Counsel's argument begs --
  


14               VICE-CHAIR RAMOS:  Mr. Amaral.
  


15               MR. AMARAL:  Yes, it is Mr. Amaral.
  


16          Counsel's argument begs the question.  The
  


17   question is:  What was the situation in 2015?
  


18   The ICRC had an opportunity to provide evidence
  


19   as to what Zillow's situation was then.  We
  


20   provided evidence that we felt supported our
  


21   motion for summary judgment, and the
  


22   Administrative Law Judge accepted that evidence.
  


23          What the ICRC is trying to do now is to







44


  
 1   move the goalposts.  They're saying that whatever
  


 2   Zillow's situation is now should be retroactively
  


 3   applied, to your detriment, because of something
  


 4   you did four or five years ago, and that is
  


 5   inappropriate.
  


 6          If the -- you know, finding that back when
  


 7   Zillow was not an agent slash broker is not
  


 8   something that is going to haunt the Commission
  


 9   going forward.  The Commission does not need this
  


10   objection and an editing of the Judge's finding
  


11   in order to be able to argue down the road that
  


12   if somebody uses Zillow, they've used a real
  


13   estate agent or broker.
  


14          This case -- and with all due respect,
  


15   what the Commission does is not legal precedent
  


16   for future determinations.  A future court, a
  


17   future administrative law judge, a future makeup
  


18   of the Commission will not be bound by what you
  


19   determine here today.
  


20          And I think it boils down to fairness;
  


21   okay?  My clients acted appropriately when they
  


22   listed their property on Zillow.  Now all of a
  


23   sudden they're being told -- or they're trying to
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 1   be told -- that because of all of these things,
  


 2   that was wrong, and that's not appropriate.  That
  


 3   is simply not fair.
  


 4          Whether or not the documents are
  


 5   admissible -- and we don't think they are at this
  


 6   point -- it begs the question.  The question is:
  


 7   Why can you move the goalposts now to affect a
  


 8   transaction that occurred, I think it was, about
  


 9   four years ago?  I may be off by a little bit,
  


10   and I apologize if I am.
  


11          But that's when you need to look; okay?
  


12   That is the key:  What happened then, and the
  


13   fact that nothing is going to happen going
  


14   forward if you agree with Judge Jensen.  Nothing.
  


15   There's no res judicata.  And again, I would ask
  


16   that you take the time to read the cases that we
  


17   have cited to you today before ruling on this
  


18   matter.
  


19          And I, again, thank you for your
  


20   attention, and I thank counsel for his -- for his
  


21   professionalism and for his cooperation in this
  


22   case.
  


23          Thank you.
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 1               VICE-CHAIR RAMOS:  Thank you.
  


 2               MR. SCHULTZ:  Vice-Chair Ramos --
  


 3               VICE-CHAIR RAMOS:  Are there any
  


 4   other questions?
  


 5               MR. SCHULTZ:  Vice-Chair Ramos, this
  


 6   is Deputy Director Schultz.  May I offer a
  


 7   procedural suggestion?
  


 8               VICE-CHAIR RAMOS:  Go ahead.
  


 9               MR. SCHULTZ:  So, Comm. Blackburn set
  


10   forth a motion earlier, and what I was going to
  


11   suggest, if the Commission chooses to vote on the
  


12   objection issue today, is that that motion be
  


13   withdrawn, and request that the parties
  


14   specifically articulate each and every objection
  


15   that they have, so that the Commission can vote
  


16   on each objection separately, if there is more
  


17   than one.  That just -- that provides clarity
  


18   going forward, to make sure that the record is
  


19   easy to follow.
  


20               VICE-CHAIR RAMOS:  I think that's a
  


21   great suggestion, and are there any questions
  


22   on -- so, two parts; right?  One, Comm. Blackburn
  


23   to withdraw her motion, and then two would be
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 1   having each of -- the Complainant and Respondent
  


 2   raise their objections, and we can specifically
  


 3   vote on those.
  


 4          Comm. Blackburn?
  


 5               COMM. BLACKBURN:  I will withdraw or
  


 6   postpone my motion as proposed, whichever makes
  


 7   the process work.
  


 8               VICE-CHAIR RAMOS:  Thank you,
  


 9   Comm. Blackburn.  I don't have my Robert's Rules
  


10   handy.  Is there -- do we have to have a second
  


11   on that request for withdrawal?
  


12               MR. SCHULTZ:  No.  It was not -- the
  


13   motion was put forward, it was not seconded or
  


14   voted on, so I believe, as the maker of the
  


15   motion, Comm. Blackburn may withdraw it.
  


16               COMM. HARRINGTON:  I had a question.
  


17               VICE-CHAIR RAMOS:  So,
  


18   Comm. Harrington.
  


19               COMM. HARRINGTON:  I just wanted a
  


20   clarification.  There was a statement regarding
  


21   the cases that were shared today, and confirming,
  


22   were those included in the information that was
  


23   sent in advance, or not?
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 1               MR. AMARAL:  Linda, would you answer
  


 2   that, please?
  


 3               MS. PLATA:  I don't believe so.
  


 4               VICE-CHAIR RAMOS:  No, I don't
  


 5   believe so either, because I read through all of
  


 6   that stuff twice, and there's no reference to the
  


 7   cases that Counsel Amaral has referenced.
  


 8               COMM. HARRINGTON:  Thank you.  I just
  


 9   wanted to make sure there was verification,
  


10   because I know we had talked, and I didn't see it
  


11   either, and I wanted to make sure I didn't miss
  


12   anything.
  


13               VICE-CHAIR RAMOS:  Okay.  So, again,
  


14   our options:  We can take the time to investigate
  


15   and review these, or we can proceed with the
  


16   objections and make a decision, but --
  


17               COMM. TOLLIVER:  May I ask a
  


18   question?
  


19               VICE-CHAIR RAMOS:  I'm sorry.
  


20          Comm. Tolliver.
  


21               COMM. TOLLIVER:  I have a question
  


22   for both.
  


23          Mr. Schultheis, I'm sorry if you had
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 1   addressed this earlier, can you briefly address
  


 2   the argument that the objection was untimely?
  


 3               MR. SCHULTHEIS:  Sure.  So, I believe
  


 4   we filed our -- so, sure.  The Administrative Law
  


 5   Judge signed her order on October 21st, 2020, but
  


 6   while the order was signed on that date, the
  


 7   order was not actually served, according to the
  


 8   date of service, until October 27th.  Therefore,
  


 9   when the Complainants filed their objections,
  


10   they filed it on November 10th, 2020, so it fell
  


11   within that 15-day time limit.
  


12          Because here, the rule is not when the ALJ
  


13   signed the order on October 21st, it's when the
  


14   order was actually served by the certificate of
  


15   service, which was on the 27th, because we, the
  


16   ICRC, the Complainant, we got no notice that that
  


17   ALJ order existed on the 21st, because we had not
  


18   received service of it.
  


19          So, there was no constructive way for us
  


20   to even respond until the 27th, when it was
  


21   actually served upon us, and if you count the 15
  


22   days, then November 10th, 2020 is within that
  


23   15-day threshold, so it is timely.
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 1               COMM. TOLLIVER:  Thank you.
  


 2               VICE-CHAIR RAMOS:  Any other
  


 3   discussion?
  


 4                     (No response.)
  


 5               VICE-CHAIR RAMOS:  So, do we wish to
  


 6   investigate further, or to continue?
  


 7               COMM. BLACKBURN:  Continue.
  


 8               VICE-CHAIR RAMOS:  Are we all in
  


 9   agreement with that?
  


10          Comm. Harrington?
  


11               COMM. HARRINGTON:  I am in agreement.
  


12               VICE-CHAIR RAMOS:  Comm. Tolliver?
  


13               COMM. TOLLIVER:  I agree.
  


14               VICE-CHAIR RAMOS:  Comm. Jackson?
  


15               COMM. JACKSON:  I agree.
  


16               VICE-CHAIR RAMOS:  Thank you.  We
  


17   will proceed forward.  We will ask for each one
  


18   of the objections to be raised.
  


19          Deputy Director Schultz, if you can lead
  


20   us through that process, please.
  


21               MR. SCHULTZ:  My suggestion would be
  


22   to have each counsel articulate their objections,
  


23   because I don't want to risk that I misrepresent
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 1   what they're objecting to.
  


 2               VICE-CHAIR RAMOS:  Okay.  We'll begin
  


 3   with Commissioner -- with -- I'm giving everybody
  


 4   a promotion today -- Counsel Schultheis, please.
  


 5               MR. SCHULTHEIS:  Sure.  So, we're
  


 6   objecting to the Administrative Law Judge's order
  


 7   and her findings of fact on page 5 of the order,
  


 8   No. 32, that "There is no evidence in the record
  


 9   from which to conclude that zillow.com is
  


10   licensed under Indiana Code...25-34.1," and also
  


11   on page 15 of the order, that "Zillow...is not a
  


12   real estate broker, agent or salesperson; does
  


13   not provide the services and facilities of a real
  


14   estate broker, agent or salesperson; and is not
  


15   an agent or an employee or a real estate broker,
  


16   agent, or salesperson."
  


17          It is our stance that Zillow may not have
  


18   been a real estate broker at the time, but the
  


19   ALJ very well could have curtailed or better
  


20   tailored that statement to make sure that that
  


21   statement was in fact -- wasn't in fact a blanket
  


22   statement applying to the present time.
  


23          We're not disputing that Zillow was or
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 1   wasn't a real estate broker back in 2015 or 2016,
  


 2   when the alleged discrimination actually
  


 3   occurred, we just felt like that phrase could
  


 4   have been better phrased, because it's a blanket
  


 5   statement.  And certainly now, looking at all of
  


 6   the facts at hand, Zillow is not a real estate
  


 7   broker currently, so using "is," we just don't
  


 8   feel like that --
  


 9               MR. SCHULTZ:  Mr. Schultheis, you're
  


10   making your case again.
  


11               VICE-CHAIR RAMOS:  So, what I ask is
  


12   for your specific motion, and your motion is to
  


13   deny or affirm the ALJ's position; is that
  


14   correct?
  


15               MR. SCHULTHEIS:  Correct, we object
  


16   and we deny, yes, deny.
  


17               VICE-CHAIR RAMOS:  So, the objection
  


18   on the table is to deny the ALJ's position in --
  


19               MR. SCHULTZ:  Vice-Chair Ramos, this
  


20   is Deputy Director Schultz.
  


21               VICE-CHAIR RAMOS:  Deputy Director
  


22   Schultz, can you help to formulate this?
  


23               MR. SCHULTZ:  Sure.  So -- and please
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 1   feel free to correct me if you believe I'm
  


 2   misstating anything.  I believe I heard two
  


 3   specific objections, both in regards to specific
  


 4   findings of fact in the ALJ's order, and if that
  


 5   is correct -- well, if the Vice-Chair will allow
  


 6   me, may I ask a question to counsel?
  


 7               COMM. BLACKBURN:  Which counsel?
  


 8               MR. SCHULTZ:  I'm sorry; Counsel
  


 9   Schultheis.
  


10               COMM. BLACKBURN:  Sure.  Okay.
  


11               VICE-CHAIR RAMOS:  Yes.
  


12               MR. SCHULTHEIS:  Please.
  


13               MR. SCHULTZ:  Counsel Schultheis, is
  


14   that -- have I correctly summarized your
  


15   objections as two objections?
  


16               MR. SCHULTHEIS:  Yes, that is
  


17   correct.  It's what you stated.
  


18               MR. SCHULTZ:  Okay.
  


19               VICE-CHAIR RAMOS:  So, do we -- I
  


20   recommend that we vote on each one of these
  


21   individually from the Commission's standpoint.
  


22   Would you please phrase them -- word the first
  


23   one for us officially for the record, and then
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 1   we'll second -- I mean we'll take the motions and
  


 2   second and approve.
  


 3               MR. AMARAL:  May I have an
  


 4   opportunity to respond?
  


 5               VICE-CHAIR RAMOS:  Yes.  You have one
  


 6   minute.
  


 7               MR. AMARAL:  Okay.  Thank you.
  


 8          I believe at the end of his presentation,
  


 9   counsel admitted that Zillow was not a broker
  


10   agent back at the appropriate time.  Now, my
  


11   suggestion would be, if we're looking for a way
  


12   to be fair, perhaps, to everybody, maybe what we
  


13   do is we affirm the Administrative Law Judge, and
  


14   at the same time, we have a res -- you pass a
  


15   resolution that says that perhaps now -- now, not
  


16   then -- Zillow -- you know, the objection is well
  


17   taken if we look at it now and not then.
  


18          It's kind of a -- you know, it's kind of a
  


19   compromise result.  I've never been in a
  


20   proceeding where, months after it's time to
  


21   submit evidence, you get to resubmit evidence
  


22   that you failed to submit the first time.
  


23               VICE-CHAIR RAMOS:  Again, you're
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 1   making your case.
  


 2               MR. AMARAL:  Well, I'm sorry, but --
  


 3               VICE-CHAIR RAMOS:  Counsel, you're
  


 4   making your case.
  


 5               MR. AMARAL:  -- I'm rebutting what
  


 6   Luke said, basically, but I believe maybe there's
  


 7   a compromise there.  You affirm the Judge, and
  


 8   you say, "but that doesn't bind us going
  


 9   forward."  I think that would -- I think that
  


10   would be a result that Luke would even agree to.
  


11               MS. ALLEN:  This is Michelle Allen.
  


12               VICE-CHAIR RAMOS:  Commissioners, any
  


13   comment?
  


14               MS. ALLEN:  Michelle Allen, with the
  


15   Office of Administrative --
  


16               VICE-CHAIR RAMOS:  Go ahead.
  


17               MS. ALLEN:  -- Law Proceedings, would
  


18   like to just chime in, I think, in conversation
  


19   with the procedural result that Tim's going
  


20   through, to reframe it.  I think there is a
  


21   couple of parts, which is:  One, what you're
  


22   starting to do, which is great, is to have each
  


23   party state how many objections they have.
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 1               VICE-CHAIR RAMOS:  You're breaking
  


 2   up.
  


 3               MS. ALLEN:  I'm sorry; I'll try
  


 4   again -- for each party to state the objections,
  


 5   how many objections they have, then what each
  


 6   objection is, and you vote on each in turn,
  


 7   whether you agree with it or disagree with it.
  


 8          And then the other decision, after that is
  


 9   done, will be whether or not the Commission wants
  


10   to affirm, reject or modify or remand the
  


11   Administrative Law Judge's decision, because I
  


12   know when it sounded like counsel for the
  


13   Complainant spoke, those two ideas kind of got
  


14   looped in together, and they should be viewed as
  


15   separate items.
  


16          So, one-half, the first half, is the
  


17   objection, and then the second part will be
  


18   looking at specifically the ALJ's decision,
  


19   whether you want to affirm, remand, or modify it.
  


20               VICE-CHAIR RAMOS:  Thank you.  Thank
  


21   you, Michelle.
  


22          So, let's go back to -- Deputy Director
  


23   Schultz, do you want to rephrase the first part







57


  
 1   of this?  I'm open to that.  Commissioners, do
  


 2   you have any questions on the suggestions from
  


 3   Ms. Allen?
  


 4                     (No response.)
  


 5               VICE-CHAIR RAMOS:  Hearing none,
  


 6   proceed, Deputy Director Schultz.
  


 7               MR. SCHULTZ:  I'm afraid I'm not
  


 8   certain what the question is.  I have identified
  


 9   two objections from counsel for ICRC.  Both
  


10   address a particular actual determination in the
  


11   ALJ's order.  I do believe it would be
  


12   appropriate to confirm whether or not counsel for
  


13   Respondent has raised any specific objections in
  


14   his filings, so that we could vote on everything
  


15   that's before the Commission.
  


16               VICE-CHAIR RAMOS:  Okay.  Do you want
  


17   to start with the Respondent's objections, then?
  


18               MR. SCHULTZ:  Well, I guess the
  


19   reason I'm raising that is:  I'm not certain if
  


20   there was an actual objection raised by the
  


21   Respondent, or his filing was merely in response
  


22   to objections raised by ICRC counsel.  So, I'm
  


23   just seeking clarification.
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 1               MR. AMARAL:  I can answer that.
  


 2               MR. SCHULTZ:  Go ahead.
  


 3               MR. AMARAL:  Our filing was a
  


 4   responsive pleading to the IR -- to the Civil
  


 5   Rights Commission's objections.  We did not
  


 6   specifically set out in those pleadings any
  


 7   objection to Judge Jensen's findings.
  


 8               MR. SCHULTZ:  Okay.  Thank you.
  


 9          And Ms. Allen, please correct me if I'm
  


10   wrong, but I believe at this time we do have two
  


11   specific objections that have been offered to the
  


12   Commission for consideration as I've summarized
  


13   them already, and they're both from ICRC counsel.
  


14   There are no objections pending before the
  


15   Commission from counsel for Respondent.
  


16   Ms. Allen, do you have any objection or would you
  


17   like any clarification on that procedural stance?
  


18               MS. ALLEN:  No, I think that's great,
  


19   and I guess I would do one more clarification
  


20   after that, which is in regards to affirming,
  


21   modifying or remanding the ALJ when we get there.
  


22   You can do that today.  You also could do that
  


23   later.  You have 60 days to do that from the
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 1   close of oral argument.  So, I think, Tim, you're
  


 2   good to go in terms of raising each objection and
  


 3   then voting on them in turn.
  


 4               VICE-CHAIR RAMOS:  Since this is a
  


 5   major case, which is also very confusing, I just
  


 6   want to make sure for the record that each of the
  


 7   Commissioners understand it, so I'm going to ask
  


 8   you to repeat each of the objectives, and --
  


 9   objections, and then we will vote on them.
  


10               MR. SCHULTZ:  Okay.  So, this is
  


11   Deputy Director Schultz.  Again, I have two
  


12   distinct objections that have been raised by
  


13   counsel for ICRC.  I believe the objections
  


14   were -- well, I know they were objections to
  


15   findings of fact in the ALJ's order.  I believe
  


16   one was on page 5 of the order, and the other
  


17   objection pertained to a finding of fact on
  


18   page 6 of the order.
  


19               MR. AMARAL:  No, it was page 15.
  


20               MR. SCHULTZ:  Page 15?  Okay.  I
  


21   apologize.
  


22               MR. AMARAL:  Page 15.
  


23               MR. SCHULTZ:  But the objections, of
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 1   course, are documented in the briefing material,
  


 2   and again, there are two distinct objections
  


 3   before the Commission at this time.
  


 4               VICE-CHAIR RAMOS:  Okay.  I need a
  


 5   motion to approve or deny the objections.
  


 6          Commissioners?
  


 7               COMM. HARRINGTON:  This is
  


 8   Comm. Harrington.  I just have a clarifying
  


 9   question.  I thought we voted to defer, so I just
  


10   want to make sure I understand the process of if
  


11   we were going to defer to review the additional
  


12   cases based on what we have.  Are we changing
  


13   that, or --
  


14               VICE-CHAIR RAMOS:  The agreement was
  


15   to continue.  We agreed to continue with the
  


16   objections.
  


17               COMM. HARRINGTON:  Thank you for the
  


18   clarification.
  


19               VICE-CHAIR RAMOS:  Commissioners, I
  


20   need a motion to approve the objections raised by
  


21   the Complainant.
  


22          Go ahead, Comm. Blackburn.
  


23               COMM. BLACKBURN:  I move that we
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 1   uphold the objections.
  


 2               MR. SCHULTZ:  And this is Deputy
  


 3   Director --
  


 4               VICE-CHAIR RAMOS:  I need a second.
  


 5               MR. SCHULTZ:  -- Schultz again.  Can
  


 6   we clarify that?  Is that to objection no. 1?
  


 7               COMM. BLACKBURN:  That's to objection
  


 8   no. 1.
  


 9               MR. SCHULTZ:  Thank you.
  


10               VICE-CHAIR RAMOS:  I need a second.
  


11               COMM. TOLLIVER:  I'll second.
  


12               VICE-CHAIR RAMOS:  Comm. Tolliver
  


13   seconds.  All those in favor of the motion,
  


14   signify by saying aye.  Deputy Director Schultz
  


15   will take the roll call.
  


16               COMM. TOLLIVER:  Before we vote,
  


17   would you clarify what upholding the objection
  


18   would mean?
  


19               MR. SCHULTZ:  And my -- this is
  


20   Deputy Director Schultz.  My understanding is
  


21   upholding objection -- the motion to uphold
  


22   objection 1 would affirm the objection that
  


23   counsel for ICRC has raised, which would revise
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 1   the first finding of fact in the ALJ order that
  


 2   Mr. Schultheis discussed earlier.  So, an
  


 3   affirmative vote would revise that finding of
  


 4   fact as requested by Mr. Schultheis.
  


 5               COMM. TOLLIVER:  So, we would find
  


 6   that there is evidence in the record to conclude
  


 7   that zillow.com is licensed under Indiana law?
  


 8               MR. SCHULTZ:  I believe that is the
  


 9   substance of that particular objection.
  


10               MR. SCHULTHEIS:  Yes.
  


11               COMM. TOLLIVER:  Okay.
  


12               VICE-CHAIR RAMOS:  Counsel
  


13   Schultheis, do you concur with that?
  


14               MR. SCHULTHEIS:  Yes, that's correct.
  


15               VICE-CHAIR RAMOS:  Roll call, please.
  


16               MR. SCHULTZ:  Comm. Blackburn?
  


17               COMM. BLACKBURN:  Aye, Blackburn.
  


18               MR. SCHULTZ:  Comm. Harrington?
  


19               COMM. HARRINGTON:  Aye.
  


20               MR. SCHULTZ:  Comm. Jackson?
  


21               COMM. JACKSON:  Aye.
  


22               MR. SCHULTZ:  Comm. Tolliver?
  


23               COMM. TOLLIVER:  Aye.
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 1               MR. SCHULTZ:  Vice-Chair Ramos?
  


 2               VICE-CHAIR RAMOS:  Aye.
  


 3               MR. SCHULTZ:  Motion passes.
  


 4               VICE-CHAIR RAMOS:  Let's proceed to
  


 5   the second objection.  Please review and state
  


 6   that objection.
  


 7               MR. SCHULTZ:  The second objection
  


 8   raised by counsel for ICRC also pertains to the
  


 9   findings of facts in the ALJ's order, on page 15.
  


10   If you would like more detail, I would suggest
  


11   allowing Mr. Schultheis to summarize that
  


12   objection, because I don't want to risk
  


13   misstating it, but I believe it's another factual
  


14   determination in the ALJ's order, on page 15.
  


15               VICE-CHAIR RAMOS:  Counsel
  


16   Schultheis, can you give us the abridged version,
  


17   please?
  


18               MR. SCHULTHEIS:  Sure.  So, it's on
  


19   page 15.  It's No. 106.  It's essentially
  


20   reiterating that Zillow is not a real estate
  


21   broker, agent or salesperson and does not provide
  


22   any of the services that a real estate broker
  


23   typically would.
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 1               VICE-CHAIR RAMOS:  Thank you.
  


 2          I need a motion to deny or grant the
  


 3   objection.
  


 4               COMM. BLACKBURN:  The clarification I
  


 5   require now is:  Are we voting on an objection
  


 6   raised by the Respondent to the objection stated
  


 7   by ALJ on 15?
  


 8               VICE-CHAIR RAMOS:  I believe we do
  


 9   that at the end of this, if I am correct.
  


10          Michelle, that was your recommendation;
  


11   correct?
  


12               MS. ALLEN:  I'm sorry; that then
  


13   after this, you then decide whether or not to
  


14   remand, modify, or affirm the ALJ.
  


15               VICE-CHAIR RAMOS:  Correct.  That
  


16   would be our next step?
  


17               MS. ALLEN:  After you -- yes.  And in
  


18   theory, since you agreed at least with one of the
  


19   objections, you should definitely take a step
  


20   where you probably should remand or modify the
  


21   ALJ's determination, since it sounds like you
  


22   disagree with some finding in there.
  


23               VICE-CHAIR RAMOS:  Comm. Blackburn,
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 1   do you have a question?
  


 2               COMM. BLACKBURN:  I -- I don't have
  


 3   the answer to the question as posed.
  


 4               VICE-CHAIR RAMOS:  Okay.
  


 5               MR. SCHULTZ:  Is there a question
  


 6   about procedurally where we're at at the moment?
  


 7               COMM. BLACKBURN:  To the objection.
  


 8               MR. SCHULTZ:  If I may, I'm not
  


 9   addressing the objection directly, but a summary
  


10   of procedurally where we're at.  The Commission
  


11   has voted to affirm the first objection contained
  


12   in ICRC's brief.  That leaves the second
  


13   objection, which Mr. Schultheis just summarized,
  


14   regarding the factual determination on page 15.
  


15   At this time, the question is if there is a
  


16   motion put forward to affirm that objection.
  


17   That's the question before the Commission at the
  


18   time, after which -- this is what Ms. Allen just
  


19   referred to -- after which, the Commission would
  


20   take up the ALJ order itself now, once the
  


21   objections are resolved.
  


22               VICE-CHAIR RAMOS:  Thank you.
  


23          So, the question on the table has to do
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 1   with the second objection raised by Counsel
  


 2   Schultheis.  We need a motion to approve or --
  


 3   grant or deny that objection.
  


 4          Commissioners?
  


 5               COMM. BLACKBURN:  I move that we deny
  


 6   Respondent's objection to ALJ on page 15 -- I
  


 7   mean on page 15.
  


 8               VICE-CHAIR RAMOS:  So, we can look at
  


 9   it from the Complainant's standpoint or from the
  


10   Respondent's standpoint.  This particular motion
  


11   on the table is in reference to the Complainant
  


12   in support of the Zillow definitions, as he
  


13   explained on page 15.  So, I guess we can look at
  


14   it either way, but the current motion is to
  


15   affirm the objections from the Complainant.
  


16          Am I correct, Deputy Director Schultz?
  


17               MR. SCHULTZ:  Yes.  My understanding,
  


18   as was noted earlier, Respondent did not actually
  


19   raise specific objections.  The objections that
  


20   have been presented to the Commission are
  


21   generated from the Complainant or ICRC brief, so
  


22   right now the question is -- the question that
  


23   has to be addressed is whether or not to approve
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 1   or deny the second objection contained in
  


 2   Complainant's brief.
  


 3          Unless, Ms. Allen, you'd like to add
  


 4   anything additional to that procedural statement.
  


 5               MS. ALLEN:  No, I don't.  Thank you.
  


 6               COMM. HARRINGTON:  Can I ask a point
  


 7   of clarification?
  


 8               COMM. BLACKBURN:  Is to affirm --
  


 9               VICE-CHAIR RAMOS:  Comm. Harrington?
  


10               COMM. HARRINGTON:  Yes.  I just want
  


11   to make sure I heard correctly, and the second
  


12   objection is to -- is aligned with the first, and
  


13   it's just restating it; correct?  I just want to
  


14   make sure I understand the difference between the
  


15   two, but the essence seems to be the same.
  


16               VICE-CHAIR RAMOS:  Comm. Schult --
  


17   Counsel Schultheis?
  


18               MR. SCHULTHEIS:  Yes, that's correct.
  


19   The finding of facts on page 15 is essentially
  


20   reiterating what the finding of fact that we
  


21   objected to on page 5 stated.  It just gets more
  


22   into the services of what a real estate broker
  


23   provides, but they're very similar in nature.







68


  
 1   Good point.  Thank you.
  


 2               COMM. BLACKBURN:  Right.
  


 3               VICE-CHAIR RAMOS:  Could we have a
  


 4   motion, Comm. Harrington?
  


 5               COMM. HARRINGTON:  Yes.  Then, I
  


 6   would make a motion that we affirm.
  


 7               VICE-CHAIR RAMOS:  The objection?
  


 8               COMM. HARRINGTON:  The second
  


 9   objection.  I took mute off too quick.  Yes.
  


10               COMM. BLACKBURN:  So, I'm fine with
  


11   it.
  


12               VICE-CHAIR RAMOS:  Go ahead,
  


13   Comm. Blackburn.
  


14               COMM. BLACKBURN:  If that's the
  


15   motion that's posed, then I'm happy to second
  


16   what Comm. Harrington has proposed.
  


17               VICE-CHAIR RAMOS:  Thank you.
  


18   Seconded by Comm. Blackburn.  Let's please take a
  


19   roll call.
  


20               MR. SCHULTZ:  Yes.  And just to
  


21   clarify, because I know that my sound has been
  


22   cutting in and out a little bit, but I heard a
  


23   motion to approve objection no. 2 from
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 1   Complainant's brief -- or I'm sorry -- ICRC's
  


 2   brief.  The motion was made by Comm. Harrington
  


 3   and seconded by Comm. Blackburn; is that correct?
  


 4               COMM. BLACKBURN:  Yes, to affirm.
  


 5               MR. SCHULTZ:  Okay.
  


 6          Turning now to the roll call,
  


 7   Comm. Blackburn?
  


 8               COMM. BLACKBURN:  Blackburn, aye.
  


 9               MR. SCHULTZ:  Comm. Harrington?
  


10               COMM. HARRINGTON:  Aye.
  


11               MR. SCHULTZ:  Comm. Jackson?
  


12               COMM. JACKSON:  Aye.
  


13               MR. SCHULTZ:  Comm. Tolliver?
  


14               COMM. TOLLIVER:  Aye.
  


15               MR. SCHULTZ:  Vice-Chair Ramos?
  


16               VICE-CHAIR RAMOS:  Aye.
  


17               MR. SCHULTZ:  The motion passes,
  


18   five-zero.
  


19               VICE-CHAIR RAMOS:  Thank you.
  


20          The next piece that's on the table, we
  


21   have -- Michelle Allen advised us to affirm,
  


22   deny, remand the ALJ's decision; correct?  Is
  


23   that correct; Deputy Director Schultz?
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 1               MS. ALLEN:  Yes, that's correct.
  


 2   Affirm it, modify it, and dissolve it.  You could
  


 3   issue your own order if you wanted, if that's
  


 4   what you wanted to do.  If you modify it, you'd
  


 5   have to state specifically what you're modifying,
  


 6   so what you accept from that ALJ's orders to be
  


 7   as facts and what you specifically reject as
  


 8   facts and find new facts on your own, you could
  


 9   do that.
  


10          You could remand it to the ALJ to say,
  


11   "Hey, we really want you, ALJ, to dig into XYZ
  


12   issue and adjudicate that again," or do something
  


13   else, and it's helpful to have specific guidance
  


14   to the ALJ to address your issue, if that's what
  


15   you want to do as well.  And you just have to
  


16   make a vote on this and issue it within 60 days
  


17   after today.
  


18               VICE-CHAIR RAMOS:  The options on the
  


19   table, Commissioners, are to accept, reject, or
  


20   remand.  I need a motion for this particular
  


21   issue.
  


22               COMM. BLACKBURN:  I move that we
  


23   accept.
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 1               VICE-CHAIR RAMOS:  And we might want
  


 2   to discuss this.  Do we have a second on this?
  


 3               MS. ALLEN:  With all due respect,
  


 4   accepting -- accepting the ALJ's decision without
  


 5   any type of modification of it would be contrary
  


 6   to the votes you just made affirming the
  


 7   objections made by Complainant.
  


 8               VICE-CHAIR RAMOS:  Correct.
  


 9               MR. SCHULTZ:  This is Deputy Director
  


10   Schultz.  May I ask Ms. Allen a question?
  


11               MS. ALLEN:  Yes.
  


12               MR. SCHULTZ:  Ms. Allen, I'm trying
  


13   to provide some clarification for
  


14   Comm. Blackburn.  I think her intention was to
  


15   approve the decision while incorporating the
  


16   objections they just voted on.  How would you
  


17   recommend that she phrase that?
  


18               MS. ALLEN:  I would -- I guess as
  


19   some options, I would modify -- move to modify
  


20   the ALJ's decision in order to incorporate new
  


21   findings by this Commission that may -- based on
  


22   the objections -- that may find Zillow to be a
  


23   real estate agent, if that's what you're wanting
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 1   to do.  So, that might be the best way to
  


 2   accomplish your objective in that regard.
  


 3          You could also remand it to the Judge to
  


 4   say you want her to consider certain things that
  


 5   maybe she did not previously consider in her
  


 6   order.
  


 7               MR. SCHULTZ:  Thank you.
  


 8          Does that help, Comm. Blackburn?
  


 9               MR. AMARAL:  May I address the
  


10   Commission for a moment at this point?  I don't
  


11   think there's anything on the table.
  


12   Mr. Chairman, may I address the Commission?
  


13               VICE-CHAIR RAMOS:  Briefly.
  


14               MR. AMARAL:  Yeah.  What -- let me
  


15   shift over to judicial proceedings.  What is not
  


16   unusual in a situation where the Court of Appeals
  


17   would overturn a decision about whether or not to
  


18   grant a summary judgment, which is essentially
  


19   what we're doing here, what the Court would
  


20   generally say is, "We remand this to the trial
  


21   court for a decision or for proceedings not
  


22   inconsistent with our findings or with this --
  


23   with this opinion."
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 1          So, generally speaking, at least in my
  


 2   experience, in these kinds of cases, the case
  


 3   goes back to the trial court with the
  


 4   instructions to, you know, do -- take steps not
  


 5   inconsistent with what the Court of Appeals
  


 6   wants.
  


 7          In this situation, you are essentially the
  


 8   Court of Appeals, and my suggestion -- and it is
  


 9   only a suggestion -- would be to say to Judge
  


10   Jensen, "We're going to remand this case, and
  


11   this is what we found today, and we want you to,
  


12   you know, take whatever steps you need to take to
  


13   modify your order so long as they're not
  


14   inconsistent with what we've ruled."  That would
  


15   just be a suggestion.
  


16               VICE-CHAIR RAMOS:  I believe that's
  


17   exactly what Michelle Allen was saying as well.
  


18   I think we're all in agreement on that.
  


19          So, again, what's on the table is:  We
  


20   accept the current ALJ's position, which is in
  


21   contrast to what -- the motions that we just
  


22   reviewed and agreed to.  Now, we can reject the
  


23   ALJ's decision and make that null and void, we
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 1   can modify it, or we can remand it back to the
  


 2   ALJ for review and discussion based on the
  


 3   current positions that we've taken from the
  


 4   Commission.  So, I'd like a motion from the
  


 5   floor, which actually, you have to remove your
  


 6   motion again, so being Comm. Blackburn, a motion
  


 7   to accept.  Do you accept, reject, do you want to
  


 8   modify your motion?
  


 9               COMM. BLACKBURN:  I do have a comment
  


10   beforehand that while we appreciate Respondent
  


11   counsel's advice to this Commission, I think his
  


12   characterization of our position relative to
  


13   decision making is erroneous, and I think that we
  


14   must act at our highest responsibilities to the
  


15   public regarding every case that's put before us,
  


16   without regard to what a Court of Appeals may
  


17   decide.
  


18          And so, I am resisting the notion that our
  


19   decisions have merit or weight not considered by
  


20   subsequent courts, and we have the last word with
  


21   regards to the matter before us until a Court of
  


22   Appeals would -- and if I'm wrong about that, I'd
  


23   like some comment from our counsel, Ms. Allen.







75


  
 1               MR. AMARAL:  That was just a
  


 2   suggestion.
  


 3               VICE-CHAIR RAMOS:  Counsel for the --
  


 4               MS. ALLEN:  I'll just jump in here.
  


 5   This is Michelle Allen.  In regards to -- I think
  


 6   you are the ultimate authority regarding the
  


 7   matter before you, which then can be appealed to
  


 8   someplace else.  I think -- personally, I think
  


 9   it's fair to say that the precedent just at this
  


10   level doesn't have quite the weight that it does
  


11   at the trial court level when we get there.
  


12          So, I understand, I think, that perception
  


13   of counsel, from my own opinion, but you are in
  


14   the position right now to make the determination
  


15   as the ultimate authority.  That is what's vested
  


16   in you, and that is your guys' purview to make
  


17   today.
  


18               VICE-CHAIR RAMOS:  Thank you,
  


19   Michelle.
  


20          So, currently there's a motion on the
  


21   table to accept.  We did not get a second on
  


22   that.  If we do not get a second, then the motion
  


23   will be denied and we'll move to another motion.
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 1   Is there a second for the motion on the table to
  


 2   accept the ALJ's decision?
  


 3                     (No response.)
  


 4               VICE-CHAIR RAMOS:  Hearing none, that
  


 5   motion is denied.  Do we have an additional
  


 6   motion on the table to accept, reject, modify or
  


 7   remand?
  


 8               COMM. TOLLIVER:  I'll move to remand
  


 9   the decision to the ALJ.
  


10               VICE-CHAIR RAMOS:  Thank you.
  


11          I need a second on that motion.
  


12               COMM. HARRINGTON:  This is
  


13   Comm. Harrington, second.
  


14               VICE-CHAIR RAMOS:  Thank you.
  


15          Do you want to be specific on what your
  


16   recommendations are, because we'll get that
  


17   question anyway, Comm. Tolliver?
  


18               COMM. TOLLIVER:  Yes.  I would move
  


19   to remand the decision back to the ALJ, so that
  


20   the ALJ may make whatever modifications are
  


21   necessary in order to incorporate the upholding
  


22   of those objections.
  


23               VICE-CHAIR RAMOS:  Thank you.
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 1          Let's take a roll call on this specific
  


 2   motion, please.
  


 3               MR. SCHULTZ:  Vice-Chair Ramos, this
  


 4   is Deputy Director Schultz.  Before I take the
  


 5   roll call, may I ask Ms. Allen a question?
  


 6               VICE-CHAIR RAMOS:  Yes.
  


 7               MR. SCHULTZ:  Ms. Allen, you've heard
  


 8   the description of the motion that's been put
  


 9   forward and seconded.  I just wanted to ask if
  


10   that -- if the motion is clear as far as you're
  


11   concerned for further action with the
  


12   Administrative Law Judge.
  


13               MS. ALLEN:  I think it's clear based
  


14   on the objections brought today, but I would
  


15   follow it up with a written motion that reviews
  


16   the transcript and the two objections that were
  


17   made and then upheld by vote, so that it is clear
  


18   to the Administrative Law Judge what that
  


19   objection was and what they should consider.
  


20               MR. SCHULTZ:  Okay.  Thank you.
  


21          Turning now to the roll call,
  


22   Comm. Blackburn?
  


23               COMM. BLACKBURN:  Blackburn, aye.
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 1               MR. SCHULTZ:  Comm. Harrington?
  


 2               COMM. HARRINGTON:  Aye.
  


 3               MR. SCHULTZ:  Comm. Jackson?
  


 4               COMM. JACKSON:  Aye.
  


 5               MR. SCHULTZ:  Comm. Tolliver?
  


 6               COMM. TOLLIVER:  Aye.
  


 7               MR. SCHULTZ:  Vice-Chair Ramos?
  


 8               VICE-CHAIR RAMOS:  Aye.
  


 9               MR. SCHULTZ:  Motion passes,
  


10   five-zero.
  


11               VICE-CHAIR RAMOS:  Thank you,
  


12   Commissioners.
  


13          Do we -- no need to review the objections
  


14   from the Respondent; correct?
  


15               MR. SCHULTZ:  This is Deputy Director
  


16   Schultz.  I believe Respondent represented that
  


17   they did not have any specific objections, but if
  


18   counsel's still on, maybe he'd like to address
  


19   that.
  


20               MR. AMARAL:  No, we did not submit
  


21   any specific objections with our written
  


22   pleadings.  We acknowledged that, so -- but I do
  


23   have a question now.  Will there be a --
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 1               VICE-CHAIR RAMOS:  Thank you.
  


 2               MR. AMARAL:  Will there be a written
  


 3   decision of today's proceedings?  With there be
  


 4   something that comes out in writing?
  


 5               MR. SCHULTZ:  I believe Ms. Allen
  


 6   made a suggestion regarding that.
  


 7          Ms. Allen, can you resummarize that
  


 8   proposal again?
  


 9               MS. ALLEN:  Yes.  I do greatly
  


10   suggest to the Commission that you follow up with
  


11   a written order of remand back to the ALJ to
  


12   consider the objections that you upheld today,
  


13   and I would suggest going back to the transcripts
  


14   and revisiting the exact phrasing or citations to
  


15   the ALJ's decision which -- where the objections
  


16   were lodged, and be clear to the ALJ what you
  


17   want the ALJ to consider from those objections.
  


18   I think that's the best way, and then issue and
  


19   serve that on all of the parties and the ALJ.
  


20               VICE-CHAIR RAMOS:  Thank you,
  


21   Michelle.
  


22               MR. AMARAL:  That answers my
  


23   question.
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 1               VICE-CHAIR RAMOS:  Does that answer
  


 2   your question, Counsel Amaral?
  


 3               MR. AMARAL:  Yes, it does, that
  


 4   answers my question.  Thank you very much.
  


 5               VICE-CHAIR RAMOS:  Thank you.
  


 6          That ends the oral arguments and takes us
  


 7   to the next item on the agenda.  That has to do
  


 8   with ALJ Decisions Automatically Confirmed, and
  


 9   there were none, so there are no votes or
  


10   references that need to be made on that.
  


11          Item VII on the agenda are the meeting
  


12   dates for 2021.  Our next meeting will be held on
  


13   March 19th.  Commissioners have the rest of the
  


14   dates in front of them.  Are there any issues or
  


15   concerns with the dates that are listed?
  


16                     (No response.)
  


17               VICE-CHAIR RAMOS:  Hearing none, are
  


18   there any -- is there any -- Item VIII says,
  


19   "Election/Training [or] Other."  There's none
  


20   that are referenced.
  


21          Are there any announcements for the
  


22   Indiana Civil Rights Commission?
  


23               COMM. HARRINGTON:  This is
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 1   Comm. Harrington.  I just wanted to commend the
  


 2   ICR on their Freedom Award, as well as the
  


 3   tribute that they did for MLK.  It was an amazing
  


 4   experience, and the light show, where they
  


 5   projected Martin Luther King, Jr. on -- within
  


 6   the Circle, and the students they had was just
  


 7   heartwarming.
  


 8          So, I just want to commend them on the
  


 9   work and let them know I really appreciate the
  


10   invitation, and want to reiterate, as they have
  


11   different events for all of the different
  


12   Commissions, to please share those with us so
  


13   that we can be supportive.
  


14          Thank you.
  


15               MR. WILSON:  Thank you,
  


16   Comm. Harrington.  I really appreciate that.  The
  


17   ICRC team worked really hard putting those things
  


18   together and building partnerships with so many
  


19   that we hadn't worked with before, and to be able
  


20   to project his image downtown in our state
  


21   capital, I mean for us, it was very, very
  


22   important.  So, thank you again for all of your
  


23   support as we continue to try to do some things
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 1   that are different.
  


 2          Thank you.
  


 3               MR. SCHULTZ:  And Executive Director
  


 4   Wilson, thank you for joining us.
  


 5               MR. WILSON:  Yeah, thank you.  I'm
  


 6   also doing -- and I apologize for missing the
  


 7   meeting.  We definitely want to be here, but I
  


 8   know Tim will represent well.  But we're also
  


 9   working on the Disparity Study, just finishing up
  


10   to set goals for minority, women's and veterans
  


11   participation.  I'm the Chair of that committee,
  


12   and it's a very important effort that we're doing
  


13   this year, and so, thank you for your
  


14   understanding.
  


15               VICE-CHAIR RAMOS:  Thank you for
  


16   joining us.
  


17          I sent out a memo the other day about
  


18   early education and the whole process for this.
  


19   If you get a chance to look at that, some of the
  


20   guest speakers are phenomenal.  Lily Bridges is
  


21   on there, several authors that are really helping
  


22   to get that whole ball going, and it's so
  


23   critical at the early stages.
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 1          I know that there are different things,
  


 2   too.  I know we get so tied up some sometimes
  


 3   with the events of the day.  If you think
  


 4   that's -- if anyone wants to participate in any
  


 5   of that, it's a great thing.  So, I recommend
  


 6   that.
  


 7          Are there any other announcements?
  


 8               COMM. BLACKBURN:  I did read that,
  


 9   and I'm going to try to follow it.
  


10               VICE-CHAIR RAMOS:  It's great.  It
  


11   really is good.  We have -- I think early
  


12   education is working, and it's amazing what these
  


13   kids tend to do, pushing their brains from a
  


14   living standpoint, getting it all done right.
  


15   We're an international school, and it's just
  


16   fantastic.  These kids are awesome.  I'm very
  


17   biased, obviously.
  


18          Any other -- no other announcements?
  


19               MR. SCHULTZ:  Vice-Chair Ramos, this
  


20   is Tim Schultz.  I just wanted to note that, as
  


21   we've mentioned before, we do have a new Docket
  


22   Clerk with the ICRC, and I will -- we'll be
  


23   working to provide some training for the
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 1   Commission members hopefully in the next couple
  


 2   of months.  I just wanted to provide that
  


 3   information, and so, thank you very much.
  


 4               COMM. BLACKBURN:  Good to see
  


 5   everybody.
  


 6               VICE-CHAIR RAMOS:  Thank you.  The
  


 7   simplicity truthfully is -- I'm sorry.
  


 8          Comm. Blackburn?
  


 9               COMM. BLACKBURN:  Good to see
  


10   everybody.
  


11               VICE-CHAIR RAMOS:  Thank you.
  


12          If you have any comments, I open it up for
  


13   public comments.  Do we have any public comments?
  


14                     (No response.)
  


15               VICE-CHAIR RAMOS:  Hearing none, I
  


16   would wish that everyone have a great Friday, and
  


17   hopefully the weather will warm up soon.
  


18               COMM. HARRINGTON:  Be safe.
  


19               VICE-CHAIR RAMOS:  Meeting adjourned.
  


20                        -  -  -
             Thereupon, the proceedings of


21            February 19, 2021 were concluded
                  at 2:45 o'clock p.m.


22                        -  -  -
  


23
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            1                                   1:03 o'clock p.m.

                                                February 19, 2021

            2                        -  -  -



            3               VICE-CHAIR RAMOS:  All right.  Well,



            4   let's officially start the meeting.  It is



            5   Friday, February the 19th, and I open the meeting



            6   for the Indiana Civil Rights Commission.  I would



            7   like all of those that are on the phone to please



            8   identify themselves.



            9               COMM. BLACKBURN:  Comm. Blackburn,



           10   here.



           11               COMM. JACKSON:  Comm. James Jackson.



           12               COMM. HARRINGTON:  Comm. Holli



           13   Harrington.



           14               MR. SCHULTZ:  And can all of the



           15   call-in individuals also identify themselves?



           16   We'll have to go slowly, but everybody who's



           17   called in, if you could identify yourself,



           18   please.



           19               MR. SCHULTHEIS:  Sure.  Luke



           20   Schultheis, with the Indiana Civil Rights



           21   Commission, is present.



           22               MR. AMARAL:  I'm Joseph Amaral.  I'm



           23   the attorney for the Fike Respondents.
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            1               MS. ALLEN:  Michelle Allen, from the



            2   Office of Administrative Law Proceedings.



            3               MS. PLATA:  I am Linda Plata.  I am



            4   the parallel for Mr. Amaral.



            5               MS. OJO:  I am Christiana Ojo.  I'm



            6   the Docket Clerk for ICRC.



            7               THE REPORTER:  Mrs. Plata, could you



            8   spell your last name for me, please?



            9               MS. PLATA:  Yeah.  It is -- did you



           10   say for Linda Plata?



           11               THE REPORTER:  Yes.



           12               MS. PLATA:  Yes.  That's P, as in



           13   Peter, l a t a, P l a t a.



           14               THE REPORTER:  Thank you.



           15               MR. SCHULTZ:  And is there any other



           16   call-in members or individuals who have not



           17   identified themselves yet?



           18               MS. AZU:  Hi.  This is Adoley Azu,



           19   from the Indiana Civil Rights Commission.



           20               MR. SCHULTZ:  Thanks, Adoley.



           21          And is there anybody else who has not



           22   identified themselves yet?



           23                     (No response.)
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            1               MR. SCHULTZ:  Okay.  Vice-Chair



            2   Ramos, I believe we've accounted for everybody



            3   participating, if you'd like to proceed.



            4               VICE-CHAIR RAMOS:  Thank you, Deputy



            5   Director Schultz.  Would you please review the



            6   agenda for us?



            7               MR. SCHULTZ:  Of course.



            8          So, today we have a number of items.  We



            9   have several previously appointed -- or I'm



           10   sorry -- several NOF Appeals that were previously



           11   appointed to Commission members for review,



           12   recommendation and vote.  We also have one new



           13   NOF Appeal -- I tend to use acronyms -- Notice of



           14   Finding Appeal -- it's just a -- you know, a



           15   habit, so I apologize -- which needs to be



           16   assigned.



           17          And then we also have a -- the ICRC versus



           18   Fike Investments case, which has a couple of



           19   different aspects to it.  This is -- this was



           20   originally a decision from Administrative Law



           21   Judge Jensen on a -- which granted a partial



           22   motion for summary judgment.



           23          And then since that decision was issued, a
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            1   briefing has been submitted regarding objections,



            2   all of those, which, of course, were provided for



            3   the Commission, and once we get to that, I'm sure



            4   Vice-Chair Ramos will explain it in a little bit



            5   more detail.



            6          And that's it.



            7               VICE-CHAIR RAMOS:  Okay.



            8          Are there any questions on the agenda,



            9   members of the Commission?



           10                     (No response.)



           11               VICE-CHAIR RAMOS:  Hearing none, the



           12   next article on the agenda is the approval of the



           13   previous minutes.  I need a motion for approval.



           14               COMM. JACKSON:  So moved,



           15   Comm. Jackson.



           16               COMM. HARRINGTON:  Second,



           17   Comm. Harrington.



           18               VICE-CHAIR RAMOS:  Motion's been made



           19   to approve the minutes by Jackson and seconded by



           20   Harrington.  All those in favor will signify, and



           21   we'll do that through roll call.



           22          Mr. Schultz?



           23               MR. SCHULTZ:  Yes.
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            1          Comm. Blackburn?



            2               COMM. BLACKBURN:  I abstain.  I was



            3   not here.



            4               MR. SCHULTZ:  Comm. Harrington?



            5               COMM. HARRINGTON:  Aye.



            6               MR. SCHULTZ:  Comm. Jackson?



            7               COMM. JACKSON:  Aye.



            8               MR. SCHULTZ:  Comm. Tolliver?



            9               COMM. TOLLIVER:  Aye.



           10               MR. SCHULTZ:  Vice-Chair Ramos?



           11               VICE-CHAIR RAMOS:  Aye.



           12               MR. SCHULTZ:  Minutes are approved.



           13               VICE-CHAIR RAMOS:  Thank you.



           14   Director Schultz, are you going to provide the



           15   Director's Reports?



           16               MR. SCHULTZ:  I am.  I am.



           17          First of all, it is a pleasure to, you



           18   know, be here with everyone.  I'm always glad to



           19   have an opportunity to talk to the Commission



           20   members.



           21          So, January of 2021, it's hard to believe



           22   it's the new year, but we had a very eventful



           23   month.  I'd like to start off by talking about --
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            1   or mentioning our virtual Martin Luther King



            2   event, which has had nearly 600 views on-line.



            3   It's information that's available on our Web



            4   site.  Normally we host that in person in the



            5   Statehouse.  Of course, for social distancing



            6   purposes, we had a virtual event this year, and



            7   it's been very, very successful.



            8          Also, one thing I wanted to highlight,



            9   another External Affairs matter that I wanted to



           10   highlight, was an Emancipation Proclamation video



           11   that we partnered with the Indiana State Museum



           12   and Historic Sites to create, highlighting the



           13   fact that we here in Indiana have an original



           14   copy of that particular document, and that takes



           15   you to the video to go through a little bit of a



           16   history of the document and some of the



           17   subsequent events that happened in U.S. history



           18   relating to that document and the issues it



           19   addressed.



           20          So, it's a very interesting and



           21   informative video.  The link is available on our



           22   Web site, and, of course, if anybody has any



           23   questions, or wants me to send them the link,
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            1   just let me know.  I'll make sure to get that to



            2   you.



            3          Turning to the agency metrics, we, of



            4   course, you know, continue to move forward with



            5   our investigations and litigations.  We had an



            6   actually almost 60 -- over 60 percent increase in



            7   the number of formalized complaints in January



            8   versus December, so we're, of course, still



            9   seeing a lot of activity, a lot of inquiries.



           10          I think we're starting to see our



           11   employment number of inquiries going up as more



           12   people are back in the office, and while it's



           13   certainly not a good thing, it's always good to



           14   know that people know we're here as a resource.



           15          One thing I did want to highlight is, as



           16   I've mentioned at least in the last meeting and



           17   maybe the last couple of meetings, we were



           18   utilizing some HUD partnership funds.  We created



           19   an informational postcard that went out to over a



           20   hundred thousand households in the state, and



           21   over the last month, two months, we've actually



           22   received over 230 calls related directly to those



           23   postcards, and we are continuing to receive those
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            1   inquiries and calls for information.



            2          So, so far, it's been a very successful



            3   program.  You know, we continue to provide that



            4   information, draft inquiries as needed, and, of



            5   course, if necessary, move those to an



            6   investigation for further review.



            7          One other item that I know I've



            8   highlighted before, but I just want to give an



            9   update on, our director initiated complaints



           10   stemming from our Fair Housing Testing Program,



           11   those complaints, I believe, if not all, the vast



           12   majority of those complaints are now at the



           13   investigation stage, so investigators are working



           14   with the testing company to get the information



           15   they need to move those investigations along, and



           16   then, of course, are trying to get information



           17   from the respondent.



           18          But a very successful program.  I believe



           19   we have nearly 20 director initiated complaints,



           20   or will have 20 initiated -- director initiated



           21   complaints from that testing program, which that



           22   equates to about one-third of our requirement for



           23   our HUD contract, so it's a very significant
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            1   number.  And, you know, it's too early to say how



            2   those investigations will turn out, of course,



            3   but the program has been very, very successful.



            4          And I think with that, I will pause and,



            5   if there are no questions, I'll turn it back over



            6   to Vice-Chair Ramos, but, of course, if there are



            7   any questions, I'm happy to take those now.



            8               VICE-CHAIR RAMOS:  Are there any



            9   questions for Deputy Director Schultz?



           10               COMM. BLACKBURN:  What did you say



           11   was the message on the postcards?



           12               MR. SCHULTZ:  The message on the



           13   postcards, there's a couple of different pieces



           14   of information we included.  We, of course,



           15   included our information for the Indiana Civil



           16   Rights Commission and highlighting not just Fair



           17   Housing, but Fair Housing was, of course, the



           18   primary message we were trying to get across, and



           19   then we also provided information regarding



           20   another state agency that assists with utility --



           21   or provides utility assistance to residents in



           22   the state, so like, for example, getting



           23   assistance paying for, you know, heat for your
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            1   home.



            2          That organization, we partnered with them



            3   to develop the postcard, and, of course, we have



            4   that information available as well.  And I do



            5   believe that they've also -- that organization --



            6   has received federal dollars over the last year



            7   to also provide mortgage and rental assistance.



            8   I don't -- since I'm not as familiar with those



            9   programs, I don't want to say too much, but that



           10   is -- that is what that organization does.  So,



           11   it's twofold.  It was about Civil Rights, and



           12   then also additional resources.



           13               COMM. BLACKBURN:  Thanks.



           14               VICE-CHAIR RAMOS:  Any other



           15   questions?



           16                     (No response.)



           17               VICE-CHAIR RAMOS:  Thank you for the



           18   report.  A lot of good information.  I would echo



           19   the success of the Martin Luther King virtual



           20   events, and it's a great response for the cards



           21   that have been sent out, so thank you for the



           22   good work that the team is doing.  We appreciate



           23   that.
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            1               MR. SCHULTZ:  Thank you.



            2               VICE-CHAIR RAMOS:  Item V on the



            3   agenda is Old Business, so we will review the



            4   Commissioners' appointed appeals and



            5   determinations.  The first one that's on the list



            6   is Wilson versus Avon Wedding and Event



            7   Barn/James and Darinda Dragon, and that's



            8   HOha20010001, and that was a case that I



            9   reviewed.



           10          There are actually two parts to that --



           11   those findings, the first of which is:  I would



           12   recommend that the Indiana Civil Rights



           13   Commission uphold the recommendation of no



           14   probable cause.  I need a motion to approve that.



           15               COMM. BLACKBURN:  I move that we



           16   approve.



           17               VICE-CHAIR RAMOS:  I need a second.



           18               COMM. HARRINGTON:  I second,



           19   Comm. Harrington.



           20               VICE-CHAIR RAMOS:  Thank you.



           21          All those in favor, please signify by



           22   saying aye.



           23          Director Schultz -- or Deputy Director
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            1   Schultz, would you do that?



            2               MR. SCHULTZ:  Yes.



            3          Comm. Blackburn?



            4               COMM. BLACKBURN:  Aye.



            5               MR. SCHULTZ:  Comm. Harrington?



            6               COMM. HARRINGTON:  Aye.



            7               MR. SCHULTZ:  Comm. Jackson?



            8               COMM. JACKSON:  Aye.



            9               MR. SCHULTZ:  Comm. Tolliver?



           10               COMM. TOLLIVER:  Aye.



           11               MR. SCHULTZ:  And Vice-Chair Ramos?



           12               VICE-CHAIR RAMOS:  Aye.



           13               MR. SCHULTZ:  Motion passes,



           14   five-zero.



           15               VICE-CHAIR RAMOS:  Thank you.



           16          The second finding in this particular case



           17   deals with the Indiana Fair Housing, and I also



           18   recommend that we uphold the Deputy Director's



           19   findings in this case of reasonable and probable



           20   cause.  I need a motion to approve.



           21               COMM. HARRINGTON:  Move approval,



           22   Comm. Harrington.



           23               VICE-CHAIR RAMOS:  I need a second.
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            1               COMM. BLACKBURN:  Blackburn seconds.



            2               VICE-CHAIR RAMOS:  Director Schultz?



            3               MR. SCHULTZ:  Comm. Blackburn?



            4               COMM. BLACKBURN:  Blackburn seconds.



            5               MR. SCHULTZ:  Is that an affirmative



            6   vote?



            7               COMM. BLACKBURN:  Oh, yes; sorry.



            8               MR. SCHULTZ:  No problem.



            9               COMM. BLACKBURN:  Yes.



           10               MR. SCHULTZ:  Comm. Harrington?



           11               COMM. HARRINGTON:  Aye.



           12               MR. SCHULTZ:  Comm. Jackson?



           13               COMM. JACKSON:  Aye.



           14               MR. SCHULTZ:  Comm. Tolliver?



           15               COMM. TOLLIVER:  I abstain.



           16               MR. SCHULTZ:  Vice-Chair Ramos?



           17               VICE-CHAIR RAMOS:  Aye.



           18               MR. SCHULTZ:  Motion passes,



           19   four-zero.



           20               COMM. TOLLIVER:  Four to one --



           21   four-zero-one.  I abstained.



           22               VICE-CHAIR RAMOS:  Thank you.



           23          The next -- we have another case, and
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            1   that's with -- did you get information from Chair



            2   Slash on the Young versus Allison Transmission?



            3               MR. SCHULTZ:  Is that a question to



            4   me?  I'm sorry.



            5               VICE-CHAIR RAMOS:  Yes, it is.



            6               MR. SCHULTZ:  Okay.



            7               VICE-CHAIR RAMOS:  I did not receive



            8   a confirmation on whether she reviewed and



            9   rendered her recommendation.



           10               MR. SCHULTZ:  Chair Slash did provide



           11   a recommendation, and it's up to the Commission



           12   if they want to take action on that



           13   recommendation without Chair Slash present, or if



           14   they'd like to table the matter until the next



           15   meeting.



           16               VICE-CHAIR RAMOS:  What was her



           17   recommendation?



           18               MR. SCHULTZ:  Her recommendation --



           19   Chair Slash's recommendation was to affirm the



           20   finding of no probable cause.



           21               VICE-CHAIR RAMOS:  Commissioners, do



           22   I have a motion to affirm the recommendation for



           23   no probable cause?
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            1               COMM. JACKSON:  So moved,



            2   Comm. Jackson.



            3               VICE-CHAIR RAMOS:  And a second?



            4               COMM. HARRINGTON:  Second,



            5   Comm. Harrington.



            6               VICE-CHAIR RAMOS:  Thank you.



            7          Roll call?



            8               MR. SCHULTZ:  Comm. Blackburn?



            9               COMM. BLACKBURN:  Blackburn, yes.



           10               MR. SCHULTZ:  Comm. Harrington?



           11               COMM. HARRINGTON:  Aye.



           12               MR. SCHULTZ:  Comm. Jackson?



           13               COMM. JACKSON:  Aye.



           14               MR. SCHULTZ:  Comm. Tolliver?



           15               COMM. TOLLIVER:  I'm going to



           16   abstain.



           17               MR. SCHULTZ:  And Vice-Chair Ramos?



           18               VICE-CHAIR RAMOS:  Aye.



           19               MR. SCHULTZ:  Motion passes,



           20   four-zero.



           21               VICE-CHAIR RAMOS:  Thank you.



           22          Item VI on the agenda is New Business.



           23   This is the appointment of Commissioners to
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            1   Complainants' Appeals of Director's Findings.



            2   There's one case in particular, Coffman versus



            3   Castlebury Apartments.  That's HOse20030111, and



            4   I will go ahead and assign that case to myself.



            5          All right.  The next item -- oh, go ahead.



            6   Did you have a question?



            7                     (No response.)



            8               VICE-CHAIR RAMOS:  Okay.  The next



            9   item on the agenda, I'll let you step through



           10   these pieces, Deputy Director Schultz.



           11               MR. SCHULTZ:  So, the item on the



           12   agenda is, as I mentioned before, ICRC versus



           13   Fike Investments.  It's Cause No. HOha15070510



           14   and No. HOrt15090649.  As I previously mentioned,



           15   we --- the Administrative Law Judge overseeing



           16   this matter issued an order granting in part and



           17   denying in part competing motions for summary



           18   judgment, and that has been presented to the



           19   Commission.



           20          In addition to that order from the



           21   Administrative Law Judge, the respective parties



           22   have filed objections and briefing materials.  At



           23   a prior meeting, this -- the Commission set this
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            1   matter for oral argument during this meeting on



            2   the objections, and I believe that the



            3   representatives for both parties are on the line.



            4               VICE-CHAIR RAMOS:  Thank you.



            5          At this time, we will begin oral



            6   arguments.  Unless there are Commission -- any of



            7   the Commission members object, I propose that



            8   each of the parties be given ten minutes to make



            9   their presentation concerning the briefing, with



           10   the counsel for the ICRC presenting first.



           11          The Commission members will wait until the



           12   end of each of the presentations to ask any



           13   questions.  After each party has had the



           14   opportunity to present their respective cases and



           15   the Commission members have had an opportunity to



           16   ask questions, we will provide for rebuttal of



           17   three minutes each.



           18          So, as we begin this, I would like each of



           19   the parties to identify themselves again.  And



           20   so, we'll begin with the ICRC.



           21               MR. SCHULTHEIS:  Sure.  This is Luke



           22   Schultheis, with the Indiana Civil Rights



           23   Commission, on behalf of the Complainant.
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            1               VICE-CHAIR RAMOS:  Okay.  You have



            2   ten minutes.



            3          Deputy Director Schultz, you have the



            4   clock.



            5               MR. SCHULTZ:  Sure.



            6               MR. SCHULTHEIS:  So, first and



            7   foremost, I'd like to thank the Commission



            8   members for this opportunity to present



            9   Complainant's oral arguments, and their



           10   thoughtful attention and consideration this



           11   afternoon.



           12          I am Luke Schultheis, again, a staff



           13   attorney.  I'm arguing on behalf of the Indiana



           14   Civil Rights Commission in this legal matter.  I



           15   would also like to thank opposing counsel for his



           16   active and professional participation today as



           17   well.



           18          On October 21st, 2020, the Honorable



           19   Administrative Law Judge presiding over this case



           20   signed an order granting in part and denying in



           21   part the competing motion for summary judgment



           22   and notice of final prehearing conference.



           23   However, the order was not served upon the
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            1   parties until October 27th, 2020, which I'll get



            2   back to in a minute.



            3          Included in the Administrative Law Judge's



            4   order, in her findings of fact, were, on page 5



            5   of the order, No. 32, "There is no evidence in



            6   the record from which to conclude that zillow.com



            7   is licensed under Indiana Code...25-34.1," and on



            8   page 15 of the order, No. 106, "Zillow...is not a



            9   real estate broker, agent or salesperson; does



           10   not provide the services and facilities of a real



           11   estate broker, agent or salesperson; and is not



           12   an agent or an employee or a real estate broker,



           13   agent or salesperson."



           14          Complainant filed its objection on



           15   November 10th, 2020 to these two findings of fact



           16   in that order, and a corresponding supporting



           17   brief on December 3rd, 2020, to which Respondent



           18   filed a response and objection to on



           19   December 7th, 2020.



           20          This afternoon I am going to illustrate,



           21   in vibrant colors, why the ALJ's objected-to



           22   findings of fact were incorrectly concluded,



           23   because Zillow is currently a real estate broker
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            1   in every sense of the phrase "real estate



            2   broker."



            3          I will paint this picture by showing in



            4   picturesque form that:  A, Zillow has had and



            5   currently maintains active real estate broker



            6   licenses, which are established as admitable from



            7   well-cited case law and judicial notice, which,



            8   for those unaware, judicial notice allows a



            9   well-known or authoritatively attested fact to be



           10   produced as evidence without actually having to



           11   prove them, as they cannot be reasonably refuted.



           12          And then by B, that Zillow, as arguably



           13   the most popular mainstream on-line real estate



           14   service provider on the Internet in the world,



           15   continues to incorporate all of its real estate



           16   broker companies into a fully integrated service



           17   as a one-stop real estate shop.  Even high-level



           18   executives from Zillow have acknowledged that it



           19   is currently an active real estate broker.  It



           20   isn't even hiding the fact that it's actively



           21   participating as a real estate broker right now



           22   at the present time.



           23          Next, I will detail how the Commission's
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            1   failure to rule in favor of Complainant's



            2   objections could have a longstanding negative



            3   impact on the Indiana Civil Rights Commission's



            4   ability to pursue future litigation as it relates



            5   to any case involving Zillow going forward,



            6   should the ALJ's contested finding of facts be



            7   upheld as established case law precedent.  The



            8   issue here isn't limited to just the instant



            9   case, as it more directly and more importantly



           10   has longstanding legal implications.



           11          Then I will note Complainant's filing of



           12   its objections to certain findings of fact were



           13   indeed considered timely, before concluding with



           14   why you should rule in favor of the Indiana Civil



           15   Rights Commission today in support of their



           16   objections that Zillow is in fact a real estate



           17   broker today.



           18          First, for both of the previously noted



           19   objected-to findings of fact, Indiana Code



           20   25-34.1-3-2(a)(3), which the ALJ cited in support



           21   of the disputed findings of fact, states, "No



           22   person shall, for consideration, sell, buy,



           23   trade, exchange, option...lease, manage, list or
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            1   appraise real estate or negotiate or offer to



            2   perform any of these acts in Indiana, or with



            3   respect to real estate situated in Indiana,



            4   without a license."



            5          Indiana Code 25-34.1-1-2(14) defines



            6   "broker company" as "a licensee that is [in] a



            7   business engaged in activities described [herein



            8   above, the law that I just cited], whether as a



            9   full proprietorship, a partnership, a limited



           10   liability company, or a corporation."



           11          Through accessing the State of Indiana's



           12   Professional Licensing Agency's daily maintained



           13   database on its official Web site, which is among



           14   the core of its daily operations, Zillow has



           15   maintained several currently active real estate



           16   broker licenses in the State of Indiana.  Through



           17   the Web site, it was discovered Zillow even had a



           18   real estate broker license that was issued in



           19   July of 2006, that later expired in June of 2008.



           20   So, the idea of having a real estate broker



           21   license is nothing new for Zillow.  This is dated



           22   in number of years.



           23          Furthermore, Zillow and its Zillow company
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            1   derivatives publicly list on its own Web site,



            2   zillow.com, that it currently has active real



            3   estate broker licenses, including in all 50



            4   United States currently, and some Canadian



            5   provinces.  They're publicly promoting and



            6   acknowledged that it maintains active real estate



            7   brokerage licenses.



            8          So, why have these active licenses at all



            9   if they aren't currently performing real estate



           10   broker services?  Typically, well-run fortune



           11   companies don't waste resources or draw public



           12   attention to themselves unnecessarily.



           13          Since Complainant could neither obtain



           14   Zillow's certified real estate broker company



           15   records before the initial objection filing was



           16   due -- and here's the kicker:  Because Indiana



           17   Professional Licensing Agency policy and best



           18   practice is not to actually certify them, being



           19   already a reputable state agency, the Complainant



           20   kindly requests the Commission to take judicial



           21   notice from the Indiana Professional Licensing



           22   Agency, because such a request can occur at any



           23   time, according to established case law
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            1   precedent, by the Indiana Court of Appeals at any



            2   stage of the legal proceedings.



            3          Indiana Evidence Rule 201 (a)(1)(B)



            4   further states, "The court may judicially



            5   notice...a fact that...can be accurately and



            6   readily determined from sources whose accuracy



            7   cannot [be reasonably] questioned."



            8          Since this is from the Indiana



            9   Professional Licensing Agency, expressed on the



           10   agency's own official Web site, there is no



           11   logical reason to believe that it can reasonably



           12   be questioned for a lack of accuracy.  As such,



           13   deference should be given to the supporting real



           14   estate license exhibit that Complainant has



           15   provided from the Indiana Professional Licensing



           16   Agency's Web site, and for support of its own



           17   objection.



           18          Additionally, Indiana Evidence Rule



           19   901(b)(7)(A) notes that regarding evidence of



           20   public records, providing evidence that a record



           21   "...was recorded or filed in a public office as



           22   authorized by law..." is an example of



           23   authenticating an item of evidence, just as well
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            1   as Indiana Evidence Rule 901 (b)(7)(B), which is



            2   its own freestanding condition, notes that



            3   evidence about public records can also be



            4   authenticated when there is "evidence that...a



            5   purported public record or statement from the



            6   office where items of this kind are kept."



            7               MR. SCHULTZ:  Three-minute warning.



            8               MR. SCHULTHEIS:  Here it's clearly



            9   indicated that these real estate broker licenses



           10   came from the Indiana Professional Licensing



           11   Agency's official Web site, and specifically, the



           12   regularly maintained license database, where



           13   records such as these are consistently kept.



           14   Therefore, the provided copies of real estate



           15   brokerage licenses provided by the Complainant



           16   from the Indiana Professional Licensing Agency's



           17   Web site should be admissible and authenticated



           18   as proper evidence for the purpose of supporting



           19   Complainant's objections.



           20          To the next point, not only should Zillow



           21   be considered a real estate broker who's actively



           22   maintaining and utilizing its real estate broker



           23   licenses, but because, by its own admission and

�







                                                                28







            1   through Zillow's own high-level executive



            2   testimony, it continues to offer additional



            3   all-encompassing real estate services, including,



            4   but not limited to, brokerage services as a



            5   one-stop real estate shop.  It's not hiding this



            6   fact in its active participation as an active



            7   real estate broker company, and it should only



            8   expand as it continues to evolve as a fully



            9   integrated real estate service provider in the



           10   coming years.



           11          Now, you may be asking yourself, as



           12   esteemed members of the Commission:  Why is this



           13   important to the Indiana Civil Rights



           14   Commission's future mission, especially as it



           15   relates to litigation efforts?  While it's



           16   currently unclear as to whether Zillow possessed



           17   a real estate broker license at the time of this



           18   alleged disability discrimination and ensuing



           19   retaliation claims in 2015, there is clear



           20   evidence that Zillow operates as a real estate



           21   brokerage company in more modern times than the



           22   present time period of 2021.



           23          So, here's the short answer:  If Zillow
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            1   were allowed to be -- were allowed -- if the



            2   Commission were to allow these objections --



            3   objected-to findings of fact to remain in effect,



            4   it would unfairly prejudice the Indiana Civil



            5   Rights Commission's future litigation efforts



            6   potentially any time Zillow was utilized, with



            7   the longstanding ramifications not just limited



            8   to the instant case, as this is a much larger



            9   issue, bigger picture for the ICR's mission and



           10   future litigation efforts.



           11               MR. SCHULTZ:  One minute left.



           12               MR. SCHULTHEIS:  Anytime Zillow was



           13   to be used, which, as a recent home buyer this



           14   past September, I utilized it a lot myself, it



           15   would automatically be considered not a real



           16   estate broker in established case law, should



           17   these objected-to findings of fact stand, and



           18   this is a national mainstream and arguably the



           19   most popular real estate provider on the Internet



           20   we're talking about in the world.



           21          While Respondents may correctly argue that



           22   the filing of Complainant's objections to the



           23   ALJ's order shouldn't be considered because they
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            1   were untimely, Respondent incorrectly applied the



            2   rule, because it has to be within 15 days after



            3   it was served on the Petitioner.  Here, it was



            4   merely filed.



            5          Respondents argue that it was filed on



            6   November 10th, and that they were not within the



            7   15-day requirement.  However, the order was not



            8   actually served until October 27th, 2020 on the



            9   Complainant.  Therefore, it is timely.



           10               VICE-CHAIR RAMOS:  Time limit.



           11               MR. SCHULTHEIS:  Therefore, because



           12   active -- because Zillow actively maintains real



           13   estate licenses, because Zillow's own executives



           14   admit that it is a real estate broker and that



           15   this could significantly and negatively impact



           16   the ICR's mission and future litigation efforts,



           17   and lastly, that these objections filed by the



           18   ICRC were indeed timely, the ICRC kindly requests



           19   that you find in favor of its objections to the



           20   Administrative Law Judge's disputed findings of



           21   fact, because Zillow clearly is a real estate



           22   broker.



           23          This concludes Complainant's side of the
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            1   oral argument today.  Thank you for your



            2   thoughtful attention and consideration, and



            3   please have a safe and happy weekend.



            4          Thank you again.



            5               MR. SCHULTZ:  Vice-Chair Ramos, this



            6   is Tim Schultz.  Counsel went approximately 45



            7   seconds over.  Would you like me to allow for



            8   that additional time with Respondent's counsel?



            9               VICE-CHAIR RAMOS:  Yes.  Thank you.



           10          So, from the Respondent's standpoint, you



           11   have the floor.  You have ten minutes and 45



           12   seconds.  Please identify yourself.



           13               MR. AMARAL:  Thank you.  This is



           14   Joseph Amaral.  I am the attorney for the



           15   Respondents.  I want to thank you for the



           16   opportunity to present the Respondent's position



           17   in this matter.



           18          I will indicate to you that I do not



           19   intend to necessarily rehash the arguments that



           20   we have made in our memorandum in -- or our brief



           21   in opposition to the Civil Rights Commission's



           22   objections and its memorandum of law which



           23   supports it.
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            1          I could not disagree more with the



            2   Commission's position about Zillow, and here's



            3   why:  First of all, we have to look not at what



            4   is going on now, but what went on back in, I



            5   believe, 2015, when the events surrounding this



            6   case first began to occur.  What counsel and the



            7   ICRC is trying to do, essentially, is to backfill



            8   their position.



            9          If, at the time the motions -- the cross



           10   motions for summary judgment were filed and if at



           11   the time Judge Jensen considered them, the ICRC



           12   had all of the information that you're being



           13   asked to consider today, it should have presented



           14   that information then.  What is going on now is



           15   an attempt to backfill what was an incomplete



           16   presentation, and that should not be allowed to



           17   occur.



           18          It doesn't matter what Zillow is now.  It



           19   mattered what Zillow was back then, and it



           20   mattered if the ICRC brought its status then to



           21   the attention of Judge Jensen.  Obviously it



           22   didn't.  The Respondents brought their



           23   contentions about Zillow to the Court's
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            1   attention, and the Court agreed with the



            2   Respondents about Zillow.



            3          So, I would ask that all of the



            4   information in all of the argument about Zillow's



            5   current status be stricken, but -- and I believe



            6   counsel -- for that reason, and I believe counsel



            7   also has misinterpreted what judicial notice is.



            8   You still need to authenticate -- under the Rules



            9   of Evidence 1005, you still need to authenticate



           10   documents that counsel proposes to submit, and



           11   even if they're authentic, it's inappropriate to



           12   consider them, because there is no condition now



           13   to which they apply.  They should have been



           14   submitted, if they were available, back then.



           15          I also want to talk about -- I also want



           16   to talk about this notion that somehow, if you



           17   side with the Respondents and with Judge Jensen,



           18   you're going to establish a, quote, precedent



           19   going forward that will never allow Zillow to be



           20   determined to be a real estate agent or broker.



           21          That is simply wrong; okay?  This



           22   Commission, with all due respect, is not a court



           23   of record; okay?  And judicial precedent comes
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            1   from courts of records, and what -- this is sort



            2   of res judicata, and res judicata means that you



            3   have -- it bars a claim by the same parties in a



            4   future action arising out the same events or



            5   occurrences.



            6          So, there's going to be no bar to any



            7   future action in which the Commission argues or



            8   tries to prove that Zillow is a real estate agent



            9   or broker.  And I ask you to -- I ask you to look



           10   at a case called State versus Speidel,



           11   S p e i d e l.  It's from the Court of Appeals



           12   in 1979.  It's 392 Northeast 2nd, 1172, and I



           13   also ask you to look at the case of Microvote



           14   General versus the Indiana Election Commission,



           15   which is found at 210 -- I'm sorry -- it's a 2010



           16   case, and it's found at 924 Northeast 2nd, 184.



           17   And so, those indicate -- first of all, they --



           18               MR. SCHULTZ:  Five-minute warning.



           19               MR. AMARAL:  Thank you.



           20          They indicate what res judicata is.  They



           21   also indicate that the rules of procedure and the



           22   rules about res judicata apply to administrative



           23   proceedings such as this one.  If -- if the court
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            1   suddenly -- or I'm sorry.  Force of habit.  If



            2   the Commission somehow determines that all of



            3   this material should be allowed, what it does is



            4   it creates an issue of fact, which would then



            5   need to go back -- at least in our view -- back



            6   to Judge Jensen for adjudication of that issue.



            7          So, the argument that somehow generations



            8   of litigants are going to be bound by this



            9   particular Administrative Law Judge's findings as



           10   briefed and argued to you is going to bind



           11   generations ad infinitum is simply wrong.  That



           12   is not what res judicata is; okay?  The next time



           13   this comes up, you can present different facts,



           14   because you're going to have different parties,



           15   different claims, and you'll be able to -- you'll



           16   be able to then adjudicate that case on its



           17   merits.



           18          Lastly, if you determine that the



           19   objections were timely filed, and we argued that



           20   they weren't, we would ask that in --



           21               MR. SCHULTZ:  Three-minute warning.



           22               MR. AMARAL:  Let me back up.  If you



           23   determine, first of all, that the objections were
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            1   not timely filed but you are going to allow them,



            2   then we would ask you to allow us an opportunity



            3   to present objections to Judge Jensen's findings.



            4   So, for those reasons, we believe that Judge



            5   Jensen should be supported in her determination,



            6   because these -- this should have been presented



            7   to her to start with.



            8          This is an attempt to close the barn door



            9   after the horse is gone, and it's certainly



           10   prejudicial to the Respondents and certainly has



           11   no precedential value going forward, so I don't



           12   think there's any reason for you to allow the



           13   objections.  Plus there is the issue of whether



           14   it was timely or not.



           15          And with that, I will thank you for your



           16   time and attention.  I will thank counsel for his



           17   professional approach to this case, and I look



           18   forward to answering any questions that



           19   Commissioners might have.



           20               VICE-CHAIR RAMOS:  Thank you.



           21          Commissioners, do you have questions for



           22   either the Complainant's or Respondent's counsel?



           23                     (No response.)
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            1               VICE-CHAIR RAMOS:  Okay.  There are



            2   two things that we can do here.  One of them is



            3   to take the time to review this, and -- which



            4   would be 30 days, until our next meeting, to come



            5   up with a recommendation for the Commission.



            6   Respondent references a few specific cases for



            7   res judicata.  If you want to be able to review



            8   those things, that's an option for us.



            9          Option two would be to move ahead with the



           10   motions for the objections from the Complainant



           11   and the Respondent.



           12          I open this up for discussion of the



           13   Commission.



           14               COMM. BLACKBURN:  I'm sorry; I didn't



           15   understand your statement.  The second option



           16   again?



           17               VICE-CHAIR RAMOS:  We have -- so, we



           18   can make recommendations and vote on the



           19   objections from the Complainant and from the



           20   Respondent.  We can -- we can amend, we can



           21   uphold, we can defer.  Those are the options that



           22   we typically have.  So, we can, A, either defer



           23   this, giving us the opportunity to review it, or
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            1   we can make -- we can take motions from the floor



            2   on each of the objections.



            3               MR. AMARAL:  May I ask a question?



            4   This is Mr. Amaral.  May I ask a question?



            5               VICE-CHAIR RAMOS:  Yes.



            6               MR. AMARAL:  Are we --



            7               VICE-CHAIR RAMOS:  Go ahead,



            8   counselor.



            9               MR. AMARAL:  Thank you.  Are we



           10   permitted to ask you or to move for a written



           11   determination that you issue at your next



           12   meeting?  Is that something that is appropriate



           13   in practice before you?  And I confess my



           14   ignorance.  I think it would be important to read



           15   the cases and take a look at that.



           16               VICE-CHAIR RAMOS:  We have been



           17   provided the case materials for review, so that's



           18   an opportunity that we have had for some time.



           19   This was, I think, in December, so we've had the



           20   information for review.



           21               MR. AMARAL:  I don't think you've



           22   been submitted the two cases I cited.



           23               VICE-CHAIR RAMOS:  Comm. Blackburn,
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            1   do you have a question?



            2               COMM. BLACKBURN:  No.  I'd like to --



            3               VICE-CHAIR RAMOS:  I'm sorry.



            4               COMM. BLACKBURN:  I'd like to



            5   recommend that we uphold the objections presented



            6   by the Complainant in this case.



            7               VICE-CHAIR RAMOS:  So, we have a



            8   motion on the table from Comm. Blackburn to -- to



            9   uphold the Complainant's objections on the



           10   findings of facts in favor of the Complainant.



           11   Is there a second on that motion?



           12                     (No response.)



           13               VICE-CHAIR RAMOS:  And we did not



           14   provide the opportunity for the -- for the



           15   opportunity for them to provide a rebuttal, so we



           16   will so do that before we make a final decision,



           17   but I did want to make sure that if we had any



           18   questions, that we had that first.  So, before we



           19   take that motion, I will -- let's provide them



           20   the opportunity for their rebuttal.



           21          Mr. Schultheis, you get to go first.



           22               MR. SCHULTHEIS:  Sure.



           23          I would just like to point out three
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            1   things rather quickly here.  Of course, the



            2   Indiana Professional Licensing Agency is a



            3   reputable state agency with normal business



            4   operations who regularly maintain these records,



            5   and its best practice is not to certify these



            6   records.  I called multiple times to check with



            7   one of their representatives to see if they



            8   certify them, and they in fact do not.



            9          So, I am not sure how anyone could use



           10   these exhibits to support their argument if we're



           11   just going to dismiss them because they can't be



           12   certified when the agency itself doesn't certify



           13   them.  I mean to me, that seems illogical and



           14   counterintuitive.  I mean it's a reputable state



           15   agency.



           16          Second, I'd like to point out that while



           17   the ALJ did rule that Zillow is not a real estate



           18   broker, the Commission is ultimately the ultimate



           19   authority, not the ALJ here.



           20          And I'd also like to point out that



           21   Complainant here -- we are not disputing that



           22   Zillow was not a real estate broker in 2015



           23   or 2016.  We did not find an active real estate
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            1   brokerage license on the Indiana Professional



            2   Licensing Agency's Web site during that time.



            3   What we do believe is that, as a blanket



            4   statement, Zillow is not a real estate provider



            5   that applies to the present time.



            6          If the ALJ would have been able to modify



            7   that and say, "As of 2015 or 2016, when the



            8   alleged discrimination in this instant case



            9   actually occurred," the ICRC would probably not



           10   have had an objection to that.  It's just the



           11   fact that it's a blanket statement that, you



           12   know, Zillow is not a real estate broker, which



           13   applies to the present time.  And when you're



           14   applying to the present time, clearly by having



           15   them maintain active real estate licenses



           16   currently.



           17          So, if I'm going through the Indiana



           18   Professional Licensing Agency's Web site and



           19   publicly promoting it on their own Web site,



           20   through their own executives saying, "Yes, Zillow



           21   is a real estate broker licensed and, you know,



           22   we're providing all of these encompassing real



           23   estate services," and they're the most popular

�







                                                                42







            1   real estate broker on the Web, I mean that



            2   presents a huge barrier to the ICRC's mission and



            3   our future litigation efforts going forward,



            4   because when using the popularly used Mrs. Murphy



            5   exemption, they already meet the second prong of



            6   that to fall outside the jurisdiction of the ICRC



            7   when pursuing future litigation.



            8          So, all future Respondents would have to



            9   do when they're using Zillow is just meet that



           10   other prong, because they've already met the



           11   first one by established case law.  So, that's



           12   all I'm saying.



           13          I think, when looking at it, there's



           14   nothing else the ICRC could have done to certify



           15   those licenses from the Indiana Professional



           16   Licensing Agency, because they don't actually



           17   certify them.  It's a reputable state agency, and



           18   it maintains records in its ordinary course of



           19   business.



           20          I'd also point out that the Commission is



           21   the ultimate authority, not the ALJ.  And we're



           22   not saying what she said was wrong, it's just



           23   that it should have only applied to 2015 or 2016,
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            1   when the alleged discrimination occurred, not



            2   currently, because Zillow is currently not a real



            3   estate broker.



            4          I just wanted to say thanks again for the



            5   members of the Commission's thoughtful time and



            6   consideration, as well as opposing counsel's



            7   professional participation.



            8          Thank you.



            9               VICE-CHAIR RAMOS:  Thank you.



           10          Counsel for the Respondent, you have three



           11   minutes.



           12               MR. AMARAL:  It's Mr. Amaral.



           13          Counsel's argument begs --



           14               VICE-CHAIR RAMOS:  Mr. Amaral.



           15               MR. AMARAL:  Yes, it is Mr. Amaral.



           16          Counsel's argument begs the question.  The



           17   question is:  What was the situation in 2015?



           18   The ICRC had an opportunity to provide evidence



           19   as to what Zillow's situation was then.  We



           20   provided evidence that we felt supported our



           21   motion for summary judgment, and the



           22   Administrative Law Judge accepted that evidence.



           23          What the ICRC is trying to do now is to
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            1   move the goalposts.  They're saying that whatever



            2   Zillow's situation is now should be retroactively



            3   applied, to your detriment, because of something



            4   you did four or five years ago, and that is



            5   inappropriate.



            6          If the -- you know, finding that back when



            7   Zillow was not an agent slash broker is not



            8   something that is going to haunt the Commission



            9   going forward.  The Commission does not need this



           10   objection and an editing of the Judge's finding



           11   in order to be able to argue down the road that



           12   if somebody uses Zillow, they've used a real



           13   estate agent or broker.



           14          This case -- and with all due respect,



           15   what the Commission does is not legal precedent



           16   for future determinations.  A future court, a



           17   future administrative law judge, a future makeup



           18   of the Commission will not be bound by what you



           19   determine here today.



           20          And I think it boils down to fairness;



           21   okay?  My clients acted appropriately when they



           22   listed their property on Zillow.  Now all of a



           23   sudden they're being told -- or they're trying to
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            1   be told -- that because of all of these things,



            2   that was wrong, and that's not appropriate.  That



            3   is simply not fair.



            4          Whether or not the documents are



            5   admissible -- and we don't think they are at this



            6   point -- it begs the question.  The question is:



            7   Why can you move the goalposts now to affect a



            8   transaction that occurred, I think it was, about



            9   four years ago?  I may be off by a little bit,



           10   and I apologize if I am.



           11          But that's when you need to look; okay?



           12   That is the key:  What happened then, and the



           13   fact that nothing is going to happen going



           14   forward if you agree with Judge Jensen.  Nothing.



           15   There's no res judicata.  And again, I would ask



           16   that you take the time to read the cases that we



           17   have cited to you today before ruling on this



           18   matter.



           19          And I, again, thank you for your



           20   attention, and I thank counsel for his -- for his



           21   professionalism and for his cooperation in this



           22   case.



           23          Thank you.
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            1               VICE-CHAIR RAMOS:  Thank you.



            2               MR. SCHULTZ:  Vice-Chair Ramos --



            3               VICE-CHAIR RAMOS:  Are there any



            4   other questions?



            5               MR. SCHULTZ:  Vice-Chair Ramos, this



            6   is Deputy Director Schultz.  May I offer a



            7   procedural suggestion?



            8               VICE-CHAIR RAMOS:  Go ahead.



            9               MR. SCHULTZ:  So, Comm. Blackburn set



           10   forth a motion earlier, and what I was going to



           11   suggest, if the Commission chooses to vote on the



           12   objection issue today, is that that motion be



           13   withdrawn, and request that the parties



           14   specifically articulate each and every objection



           15   that they have, so that the Commission can vote



           16   on each objection separately, if there is more



           17   than one.  That just -- that provides clarity



           18   going forward, to make sure that the record is



           19   easy to follow.



           20               VICE-CHAIR RAMOS:  I think that's a



           21   great suggestion, and are there any questions



           22   on -- so, two parts; right?  One, Comm. Blackburn



           23   to withdraw her motion, and then two would be
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            1   having each of -- the Complainant and Respondent



            2   raise their objections, and we can specifically



            3   vote on those.



            4          Comm. Blackburn?



            5               COMM. BLACKBURN:  I will withdraw or



            6   postpone my motion as proposed, whichever makes



            7   the process work.



            8               VICE-CHAIR RAMOS:  Thank you,



            9   Comm. Blackburn.  I don't have my Robert's Rules



           10   handy.  Is there -- do we have to have a second



           11   on that request for withdrawal?



           12               MR. SCHULTZ:  No.  It was not -- the



           13   motion was put forward, it was not seconded or



           14   voted on, so I believe, as the maker of the



           15   motion, Comm. Blackburn may withdraw it.



           16               COMM. HARRINGTON:  I had a question.



           17               VICE-CHAIR RAMOS:  So,



           18   Comm. Harrington.



           19               COMM. HARRINGTON:  I just wanted a



           20   clarification.  There was a statement regarding



           21   the cases that were shared today, and confirming,



           22   were those included in the information that was



           23   sent in advance, or not?
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            1               MR. AMARAL:  Linda, would you answer



            2   that, please?



            3               MS. PLATA:  I don't believe so.



            4               VICE-CHAIR RAMOS:  No, I don't



            5   believe so either, because I read through all of



            6   that stuff twice, and there's no reference to the



            7   cases that Counsel Amaral has referenced.



            8               COMM. HARRINGTON:  Thank you.  I just



            9   wanted to make sure there was verification,



           10   because I know we had talked, and I didn't see it



           11   either, and I wanted to make sure I didn't miss



           12   anything.



           13               VICE-CHAIR RAMOS:  Okay.  So, again,



           14   our options:  We can take the time to investigate



           15   and review these, or we can proceed with the



           16   objections and make a decision, but --



           17               COMM. TOLLIVER:  May I ask a



           18   question?



           19               VICE-CHAIR RAMOS:  I'm sorry.



           20          Comm. Tolliver.



           21               COMM. TOLLIVER:  I have a question



           22   for both.



           23          Mr. Schultheis, I'm sorry if you had
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            1   addressed this earlier, can you briefly address



            2   the argument that the objection was untimely?



            3               MR. SCHULTHEIS:  Sure.  So, I believe



            4   we filed our -- so, sure.  The Administrative Law



            5   Judge signed her order on October 21st, 2020, but



            6   while the order was signed on that date, the



            7   order was not actually served, according to the



            8   date of service, until October 27th.  Therefore,



            9   when the Complainants filed their objections,



           10   they filed it on November 10th, 2020, so it fell



           11   within that 15-day time limit.



           12          Because here, the rule is not when the ALJ



           13   signed the order on October 21st, it's when the



           14   order was actually served by the certificate of



           15   service, which was on the 27th, because we, the



           16   ICRC, the Complainant, we got no notice that that



           17   ALJ order existed on the 21st, because we had not



           18   received service of it.



           19          So, there was no constructive way for us



           20   to even respond until the 27th, when it was



           21   actually served upon us, and if you count the 15



           22   days, then November 10th, 2020 is within that



           23   15-day threshold, so it is timely.
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            1               COMM. TOLLIVER:  Thank you.



            2               VICE-CHAIR RAMOS:  Any other



            3   discussion?



            4                     (No response.)



            5               VICE-CHAIR RAMOS:  So, do we wish to



            6   investigate further, or to continue?



            7               COMM. BLACKBURN:  Continue.



            8               VICE-CHAIR RAMOS:  Are we all in



            9   agreement with that?



           10          Comm. Harrington?



           11               COMM. HARRINGTON:  I am in agreement.



           12               VICE-CHAIR RAMOS:  Comm. Tolliver?



           13               COMM. TOLLIVER:  I agree.



           14               VICE-CHAIR RAMOS:  Comm. Jackson?



           15               COMM. JACKSON:  I agree.



           16               VICE-CHAIR RAMOS:  Thank you.  We



           17   will proceed forward.  We will ask for each one



           18   of the objections to be raised.



           19          Deputy Director Schultz, if you can lead



           20   us through that process, please.



           21               MR. SCHULTZ:  My suggestion would be



           22   to have each counsel articulate their objections,



           23   because I don't want to risk that I misrepresent
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            1   what they're objecting to.



            2               VICE-CHAIR RAMOS:  Okay.  We'll begin



            3   with Commissioner -- with -- I'm giving everybody



            4   a promotion today -- Counsel Schultheis, please.



            5               MR. SCHULTHEIS:  Sure.  So, we're



            6   objecting to the Administrative Law Judge's order



            7   and her findings of fact on page 5 of the order,



            8   No. 32, that "There is no evidence in the record



            9   from which to conclude that zillow.com is



           10   licensed under Indiana Code...25-34.1," and also



           11   on page 15 of the order, that "Zillow...is not a



           12   real estate broker, agent or salesperson; does



           13   not provide the services and facilities of a real



           14   estate broker, agent or salesperson; and is not



           15   an agent or an employee or a real estate broker,



           16   agent, or salesperson."



           17          It is our stance that Zillow may not have



           18   been a real estate broker at the time, but the



           19   ALJ very well could have curtailed or better



           20   tailored that statement to make sure that that



           21   statement was in fact -- wasn't in fact a blanket



           22   statement applying to the present time.



           23          We're not disputing that Zillow was or
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            1   wasn't a real estate broker back in 2015 or 2016,



            2   when the alleged discrimination actually



            3   occurred, we just felt like that phrase could



            4   have been better phrased, because it's a blanket



            5   statement.  And certainly now, looking at all of



            6   the facts at hand, Zillow is not a real estate



            7   broker currently, so using "is," we just don't



            8   feel like that --



            9               MR. SCHULTZ:  Mr. Schultheis, you're



           10   making your case again.



           11               VICE-CHAIR RAMOS:  So, what I ask is



           12   for your specific motion, and your motion is to



           13   deny or affirm the ALJ's position; is that



           14   correct?



           15               MR. SCHULTHEIS:  Correct, we object



           16   and we deny, yes, deny.



           17               VICE-CHAIR RAMOS:  So, the objection



           18   on the table is to deny the ALJ's position in --



           19               MR. SCHULTZ:  Vice-Chair Ramos, this



           20   is Deputy Director Schultz.



           21               VICE-CHAIR RAMOS:  Deputy Director



           22   Schultz, can you help to formulate this?



           23               MR. SCHULTZ:  Sure.  So -- and please
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            1   feel free to correct me if you believe I'm



            2   misstating anything.  I believe I heard two



            3   specific objections, both in regards to specific



            4   findings of fact in the ALJ's order, and if that



            5   is correct -- well, if the Vice-Chair will allow



            6   me, may I ask a question to counsel?



            7               COMM. BLACKBURN:  Which counsel?



            8               MR. SCHULTZ:  I'm sorry; Counsel



            9   Schultheis.



           10               COMM. BLACKBURN:  Sure.  Okay.



           11               VICE-CHAIR RAMOS:  Yes.



           12               MR. SCHULTHEIS:  Please.



           13               MR. SCHULTZ:  Counsel Schultheis, is



           14   that -- have I correctly summarized your



           15   objections as two objections?



           16               MR. SCHULTHEIS:  Yes, that is



           17   correct.  It's what you stated.



           18               MR. SCHULTZ:  Okay.



           19               VICE-CHAIR RAMOS:  So, do we -- I



           20   recommend that we vote on each one of these



           21   individually from the Commission's standpoint.



           22   Would you please phrase them -- word the first



           23   one for us officially for the record, and then
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            1   we'll second -- I mean we'll take the motions and



            2   second and approve.



            3               MR. AMARAL:  May I have an



            4   opportunity to respond?



            5               VICE-CHAIR RAMOS:  Yes.  You have one



            6   minute.



            7               MR. AMARAL:  Okay.  Thank you.



            8          I believe at the end of his presentation,



            9   counsel admitted that Zillow was not a broker



           10   agent back at the appropriate time.  Now, my



           11   suggestion would be, if we're looking for a way



           12   to be fair, perhaps, to everybody, maybe what we



           13   do is we affirm the Administrative Law Judge, and



           14   at the same time, we have a res -- you pass a



           15   resolution that says that perhaps now -- now, not



           16   then -- Zillow -- you know, the objection is well



           17   taken if we look at it now and not then.



           18          It's kind of a -- you know, it's kind of a



           19   compromise result.  I've never been in a



           20   proceeding where, months after it's time to



           21   submit evidence, you get to resubmit evidence



           22   that you failed to submit the first time.



           23               VICE-CHAIR RAMOS:  Again, you're
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            1   making your case.



            2               MR. AMARAL:  Well, I'm sorry, but --



            3               VICE-CHAIR RAMOS:  Counsel, you're



            4   making your case.



            5               MR. AMARAL:  -- I'm rebutting what



            6   Luke said, basically, but I believe maybe there's



            7   a compromise there.  You affirm the Judge, and



            8   you say, "but that doesn't bind us going



            9   forward."  I think that would -- I think that



           10   would be a result that Luke would even agree to.



           11               MS. ALLEN:  This is Michelle Allen.



           12               VICE-CHAIR RAMOS:  Commissioners, any



           13   comment?



           14               MS. ALLEN:  Michelle Allen, with the



           15   Office of Administrative --



           16               VICE-CHAIR RAMOS:  Go ahead.



           17               MS. ALLEN:  -- Law Proceedings, would



           18   like to just chime in, I think, in conversation



           19   with the procedural result that Tim's going



           20   through, to reframe it.  I think there is a



           21   couple of parts, which is:  One, what you're



           22   starting to do, which is great, is to have each



           23   party state how many objections they have.
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            1               VICE-CHAIR RAMOS:  You're breaking



            2   up.



            3               MS. ALLEN:  I'm sorry; I'll try



            4   again -- for each party to state the objections,



            5   how many objections they have, then what each



            6   objection is, and you vote on each in turn,



            7   whether you agree with it or disagree with it.



            8          And then the other decision, after that is



            9   done, will be whether or not the Commission wants



           10   to affirm, reject or modify or remand the



           11   Administrative Law Judge's decision, because I



           12   know when it sounded like counsel for the



           13   Complainant spoke, those two ideas kind of got



           14   looped in together, and they should be viewed as



           15   separate items.



           16          So, one-half, the first half, is the



           17   objection, and then the second part will be



           18   looking at specifically the ALJ's decision,



           19   whether you want to affirm, remand, or modify it.



           20               VICE-CHAIR RAMOS:  Thank you.  Thank



           21   you, Michelle.



           22          So, let's go back to -- Deputy Director



           23   Schultz, do you want to rephrase the first part
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            1   of this?  I'm open to that.  Commissioners, do



            2   you have any questions on the suggestions from



            3   Ms. Allen?



            4                     (No response.)



            5               VICE-CHAIR RAMOS:  Hearing none,



            6   proceed, Deputy Director Schultz.



            7               MR. SCHULTZ:  I'm afraid I'm not



            8   certain what the question is.  I have identified



            9   two objections from counsel for ICRC.  Both



           10   address a particular actual determination in the



           11   ALJ's order.  I do believe it would be



           12   appropriate to confirm whether or not counsel for



           13   Respondent has raised any specific objections in



           14   his filings, so that we could vote on everything



           15   that's before the Commission.



           16               VICE-CHAIR RAMOS:  Okay.  Do you want



           17   to start with the Respondent's objections, then?



           18               MR. SCHULTZ:  Well, I guess the



           19   reason I'm raising that is:  I'm not certain if



           20   there was an actual objection raised by the



           21   Respondent, or his filing was merely in response



           22   to objections raised by ICRC counsel.  So, I'm



           23   just seeking clarification.
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            1               MR. AMARAL:  I can answer that.



            2               MR. SCHULTZ:  Go ahead.



            3               MR. AMARAL:  Our filing was a



            4   responsive pleading to the IR -- to the Civil



            5   Rights Commission's objections.  We did not



            6   specifically set out in those pleadings any



            7   objection to Judge Jensen's findings.



            8               MR. SCHULTZ:  Okay.  Thank you.



            9          And Ms. Allen, please correct me if I'm



           10   wrong, but I believe at this time we do have two



           11   specific objections that have been offered to the



           12   Commission for consideration as I've summarized



           13   them already, and they're both from ICRC counsel.



           14   There are no objections pending before the



           15   Commission from counsel for Respondent.



           16   Ms. Allen, do you have any objection or would you



           17   like any clarification on that procedural stance?



           18               MS. ALLEN:  No, I think that's great,



           19   and I guess I would do one more clarification



           20   after that, which is in regards to affirming,



           21   modifying or remanding the ALJ when we get there.



           22   You can do that today.  You also could do that



           23   later.  You have 60 days to do that from the
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            1   close of oral argument.  So, I think, Tim, you're



            2   good to go in terms of raising each objection and



            3   then voting on them in turn.



            4               VICE-CHAIR RAMOS:  Since this is a



            5   major case, which is also very confusing, I just



            6   want to make sure for the record that each of the



            7   Commissioners understand it, so I'm going to ask



            8   you to repeat each of the objectives, and --



            9   objections, and then we will vote on them.



           10               MR. SCHULTZ:  Okay.  So, this is



           11   Deputy Director Schultz.  Again, I have two



           12   distinct objections that have been raised by



           13   counsel for ICRC.  I believe the objections



           14   were -- well, I know they were objections to



           15   findings of fact in the ALJ's order.  I believe



           16   one was on page 5 of the order, and the other



           17   objection pertained to a finding of fact on



           18   page 6 of the order.



           19               MR. AMARAL:  No, it was page 15.



           20               MR. SCHULTZ:  Page 15?  Okay.  I



           21   apologize.



           22               MR. AMARAL:  Page 15.



           23               MR. SCHULTZ:  But the objections, of
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            1   course, are documented in the briefing material,



            2   and again, there are two distinct objections



            3   before the Commission at this time.



            4               VICE-CHAIR RAMOS:  Okay.  I need a



            5   motion to approve or deny the objections.



            6          Commissioners?



            7               COMM. HARRINGTON:  This is



            8   Comm. Harrington.  I just have a clarifying



            9   question.  I thought we voted to defer, so I just



           10   want to make sure I understand the process of if



           11   we were going to defer to review the additional



           12   cases based on what we have.  Are we changing



           13   that, or --



           14               VICE-CHAIR RAMOS:  The agreement was



           15   to continue.  We agreed to continue with the



           16   objections.



           17               COMM. HARRINGTON:  Thank you for the



           18   clarification.



           19               VICE-CHAIR RAMOS:  Commissioners, I



           20   need a motion to approve the objections raised by



           21   the Complainant.



           22          Go ahead, Comm. Blackburn.



           23               COMM. BLACKBURN:  I move that we
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            1   uphold the objections.



            2               MR. SCHULTZ:  And this is Deputy



            3   Director --



            4               VICE-CHAIR RAMOS:  I need a second.



            5               MR. SCHULTZ:  -- Schultz again.  Can



            6   we clarify that?  Is that to objection no. 1?



            7               COMM. BLACKBURN:  That's to objection



            8   no. 1.



            9               MR. SCHULTZ:  Thank you.



           10               VICE-CHAIR RAMOS:  I need a second.



           11               COMM. TOLLIVER:  I'll second.



           12               VICE-CHAIR RAMOS:  Comm. Tolliver



           13   seconds.  All those in favor of the motion,



           14   signify by saying aye.  Deputy Director Schultz



           15   will take the roll call.



           16               COMM. TOLLIVER:  Before we vote,



           17   would you clarify what upholding the objection



           18   would mean?



           19               MR. SCHULTZ:  And my -- this is



           20   Deputy Director Schultz.  My understanding is



           21   upholding objection -- the motion to uphold



           22   objection 1 would affirm the objection that



           23   counsel for ICRC has raised, which would revise
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            1   the first finding of fact in the ALJ order that



            2   Mr. Schultheis discussed earlier.  So, an



            3   affirmative vote would revise that finding of



            4   fact as requested by Mr. Schultheis.



            5               COMM. TOLLIVER:  So, we would find



            6   that there is evidence in the record to conclude



            7   that zillow.com is licensed under Indiana law?



            8               MR. SCHULTZ:  I believe that is the



            9   substance of that particular objection.



           10               MR. SCHULTHEIS:  Yes.



           11               COMM. TOLLIVER:  Okay.



           12               VICE-CHAIR RAMOS:  Counsel



           13   Schultheis, do you concur with that?



           14               MR. SCHULTHEIS:  Yes, that's correct.



           15               VICE-CHAIR RAMOS:  Roll call, please.



           16               MR. SCHULTZ:  Comm. Blackburn?



           17               COMM. BLACKBURN:  Aye, Blackburn.



           18               MR. SCHULTZ:  Comm. Harrington?



           19               COMM. HARRINGTON:  Aye.



           20               MR. SCHULTZ:  Comm. Jackson?



           21               COMM. JACKSON:  Aye.



           22               MR. SCHULTZ:  Comm. Tolliver?



           23               COMM. TOLLIVER:  Aye.
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            1               MR. SCHULTZ:  Vice-Chair Ramos?



            2               VICE-CHAIR RAMOS:  Aye.



            3               MR. SCHULTZ:  Motion passes.



            4               VICE-CHAIR RAMOS:  Let's proceed to



            5   the second objection.  Please review and state



            6   that objection.



            7               MR. SCHULTZ:  The second objection



            8   raised by counsel for ICRC also pertains to the



            9   findings of facts in the ALJ's order, on page 15.



           10   If you would like more detail, I would suggest



           11   allowing Mr. Schultheis to summarize that



           12   objection, because I don't want to risk



           13   misstating it, but I believe it's another factual



           14   determination in the ALJ's order, on page 15.



           15               VICE-CHAIR RAMOS:  Counsel



           16   Schultheis, can you give us the abridged version,



           17   please?



           18               MR. SCHULTHEIS:  Sure.  So, it's on



           19   page 15.  It's No. 106.  It's essentially



           20   reiterating that Zillow is not a real estate



           21   broker, agent or salesperson and does not provide



           22   any of the services that a real estate broker



           23   typically would.
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            1               VICE-CHAIR RAMOS:  Thank you.



            2          I need a motion to deny or grant the



            3   objection.



            4               COMM. BLACKBURN:  The clarification I



            5   require now is:  Are we voting on an objection



            6   raised by the Respondent to the objection stated



            7   by ALJ on 15?



            8               VICE-CHAIR RAMOS:  I believe we do



            9   that at the end of this, if I am correct.



           10          Michelle, that was your recommendation;



           11   correct?



           12               MS. ALLEN:  I'm sorry; that then



           13   after this, you then decide whether or not to



           14   remand, modify, or affirm the ALJ.



           15               VICE-CHAIR RAMOS:  Correct.  That



           16   would be our next step?



           17               MS. ALLEN:  After you -- yes.  And in



           18   theory, since you agreed at least with one of the



           19   objections, you should definitely take a step



           20   where you probably should remand or modify the



           21   ALJ's determination, since it sounds like you



           22   disagree with some finding in there.



           23               VICE-CHAIR RAMOS:  Comm. Blackburn,
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            1   do you have a question?



            2               COMM. BLACKBURN:  I -- I don't have



            3   the answer to the question as posed.



            4               VICE-CHAIR RAMOS:  Okay.



            5               MR. SCHULTZ:  Is there a question



            6   about procedurally where we're at at the moment?



            7               COMM. BLACKBURN:  To the objection.



            8               MR. SCHULTZ:  If I may, I'm not



            9   addressing the objection directly, but a summary



           10   of procedurally where we're at.  The Commission



           11   has voted to affirm the first objection contained



           12   in ICRC's brief.  That leaves the second



           13   objection, which Mr. Schultheis just summarized,



           14   regarding the factual determination on page 15.



           15   At this time, the question is if there is a



           16   motion put forward to affirm that objection.



           17   That's the question before the Commission at the



           18   time, after which -- this is what Ms. Allen just



           19   referred to -- after which, the Commission would



           20   take up the ALJ order itself now, once the



           21   objections are resolved.



           22               VICE-CHAIR RAMOS:  Thank you.



           23          So, the question on the table has to do
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            1   with the second objection raised by Counsel



            2   Schultheis.  We need a motion to approve or --



            3   grant or deny that objection.



            4          Commissioners?



            5               COMM. BLACKBURN:  I move that we deny



            6   Respondent's objection to ALJ on page 15 -- I



            7   mean on page 15.



            8               VICE-CHAIR RAMOS:  So, we can look at



            9   it from the Complainant's standpoint or from the



           10   Respondent's standpoint.  This particular motion



           11   on the table is in reference to the Complainant



           12   in support of the Zillow definitions, as he



           13   explained on page 15.  So, I guess we can look at



           14   it either way, but the current motion is to



           15   affirm the objections from the Complainant.



           16          Am I correct, Deputy Director Schultz?



           17               MR. SCHULTZ:  Yes.  My understanding,



           18   as was noted earlier, Respondent did not actually



           19   raise specific objections.  The objections that



           20   have been presented to the Commission are



           21   generated from the Complainant or ICRC brief, so



           22   right now the question is -- the question that



           23   has to be addressed is whether or not to approve
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            1   or deny the second objection contained in



            2   Complainant's brief.



            3          Unless, Ms. Allen, you'd like to add



            4   anything additional to that procedural statement.



            5               MS. ALLEN:  No, I don't.  Thank you.



            6               COMM. HARRINGTON:  Can I ask a point



            7   of clarification?



            8               COMM. BLACKBURN:  Is to affirm --



            9               VICE-CHAIR RAMOS:  Comm. Harrington?



           10               COMM. HARRINGTON:  Yes.  I just want



           11   to make sure I heard correctly, and the second



           12   objection is to -- is aligned with the first, and



           13   it's just restating it; correct?  I just want to



           14   make sure I understand the difference between the



           15   two, but the essence seems to be the same.



           16               VICE-CHAIR RAMOS:  Comm. Schult --



           17   Counsel Schultheis?



           18               MR. SCHULTHEIS:  Yes, that's correct.



           19   The finding of facts on page 15 is essentially



           20   reiterating what the finding of fact that we



           21   objected to on page 5 stated.  It just gets more



           22   into the services of what a real estate broker



           23   provides, but they're very similar in nature.
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            1   Good point.  Thank you.



            2               COMM. BLACKBURN:  Right.



            3               VICE-CHAIR RAMOS:  Could we have a



            4   motion, Comm. Harrington?



            5               COMM. HARRINGTON:  Yes.  Then, I



            6   would make a motion that we affirm.



            7               VICE-CHAIR RAMOS:  The objection?



            8               COMM. HARRINGTON:  The second



            9   objection.  I took mute off too quick.  Yes.



           10               COMM. BLACKBURN:  So, I'm fine with



           11   it.



           12               VICE-CHAIR RAMOS:  Go ahead,



           13   Comm. Blackburn.



           14               COMM. BLACKBURN:  If that's the



           15   motion that's posed, then I'm happy to second



           16   what Comm. Harrington has proposed.



           17               VICE-CHAIR RAMOS:  Thank you.



           18   Seconded by Comm. Blackburn.  Let's please take a



           19   roll call.



           20               MR. SCHULTZ:  Yes.  And just to



           21   clarify, because I know that my sound has been



           22   cutting in and out a little bit, but I heard a



           23   motion to approve objection no. 2 from
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            1   Complainant's brief -- or I'm sorry -- ICRC's



            2   brief.  The motion was made by Comm. Harrington



            3   and seconded by Comm. Blackburn; is that correct?



            4               COMM. BLACKBURN:  Yes, to affirm.



            5               MR. SCHULTZ:  Okay.



            6          Turning now to the roll call,



            7   Comm. Blackburn?



            8               COMM. BLACKBURN:  Blackburn, aye.



            9               MR. SCHULTZ:  Comm. Harrington?



           10               COMM. HARRINGTON:  Aye.



           11               MR. SCHULTZ:  Comm. Jackson?



           12               COMM. JACKSON:  Aye.



           13               MR. SCHULTZ:  Comm. Tolliver?



           14               COMM. TOLLIVER:  Aye.



           15               MR. SCHULTZ:  Vice-Chair Ramos?



           16               VICE-CHAIR RAMOS:  Aye.



           17               MR. SCHULTZ:  The motion passes,



           18   five-zero.



           19               VICE-CHAIR RAMOS:  Thank you.



           20          The next piece that's on the table, we



           21   have -- Michelle Allen advised us to affirm,



           22   deny, remand the ALJ's decision; correct?  Is



           23   that correct; Deputy Director Schultz?

�







                                                                70







            1               MS. ALLEN:  Yes, that's correct.



            2   Affirm it, modify it, and dissolve it.  You could



            3   issue your own order if you wanted, if that's



            4   what you wanted to do.  If you modify it, you'd



            5   have to state specifically what you're modifying,



            6   so what you accept from that ALJ's orders to be



            7   as facts and what you specifically reject as



            8   facts and find new facts on your own, you could



            9   do that.



           10          You could remand it to the ALJ to say,



           11   "Hey, we really want you, ALJ, to dig into XYZ



           12   issue and adjudicate that again," or do something



           13   else, and it's helpful to have specific guidance



           14   to the ALJ to address your issue, if that's what



           15   you want to do as well.  And you just have to



           16   make a vote on this and issue it within 60 days



           17   after today.



           18               VICE-CHAIR RAMOS:  The options on the



           19   table, Commissioners, are to accept, reject, or



           20   remand.  I need a motion for this particular



           21   issue.



           22               COMM. BLACKBURN:  I move that we



           23   accept.
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            1               VICE-CHAIR RAMOS:  And we might want



            2   to discuss this.  Do we have a second on this?



            3               MS. ALLEN:  With all due respect,



            4   accepting -- accepting the ALJ's decision without



            5   any type of modification of it would be contrary



            6   to the votes you just made affirming the



            7   objections made by Complainant.



            8               VICE-CHAIR RAMOS:  Correct.



            9               MR. SCHULTZ:  This is Deputy Director



           10   Schultz.  May I ask Ms. Allen a question?



           11               MS. ALLEN:  Yes.



           12               MR. SCHULTZ:  Ms. Allen, I'm trying



           13   to provide some clarification for



           14   Comm. Blackburn.  I think her intention was to



           15   approve the decision while incorporating the



           16   objections they just voted on.  How would you



           17   recommend that she phrase that?



           18               MS. ALLEN:  I would -- I guess as



           19   some options, I would modify -- move to modify



           20   the ALJ's decision in order to incorporate new



           21   findings by this Commission that may -- based on



           22   the objections -- that may find Zillow to be a



           23   real estate agent, if that's what you're wanting
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            1   to do.  So, that might be the best way to



            2   accomplish your objective in that regard.



            3          You could also remand it to the Judge to



            4   say you want her to consider certain things that



            5   maybe she did not previously consider in her



            6   order.



            7               MR. SCHULTZ:  Thank you.



            8          Does that help, Comm. Blackburn?



            9               MR. AMARAL:  May I address the



           10   Commission for a moment at this point?  I don't



           11   think there's anything on the table.



           12   Mr. Chairman, may I address the Commission?



           13               VICE-CHAIR RAMOS:  Briefly.



           14               MR. AMARAL:  Yeah.  What -- let me



           15   shift over to judicial proceedings.  What is not



           16   unusual in a situation where the Court of Appeals



           17   would overturn a decision about whether or not to



           18   grant a summary judgment, which is essentially



           19   what we're doing here, what the Court would



           20   generally say is, "We remand this to the trial



           21   court for a decision or for proceedings not



           22   inconsistent with our findings or with this --



           23   with this opinion."
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            1          So, generally speaking, at least in my



            2   experience, in these kinds of cases, the case



            3   goes back to the trial court with the



            4   instructions to, you know, do -- take steps not



            5   inconsistent with what the Court of Appeals



            6   wants.



            7          In this situation, you are essentially the



            8   Court of Appeals, and my suggestion -- and it is



            9   only a suggestion -- would be to say to Judge



           10   Jensen, "We're going to remand this case, and



           11   this is what we found today, and we want you to,



           12   you know, take whatever steps you need to take to



           13   modify your order so long as they're not



           14   inconsistent with what we've ruled."  That would



           15   just be a suggestion.



           16               VICE-CHAIR RAMOS:  I believe that's



           17   exactly what Michelle Allen was saying as well.



           18   I think we're all in agreement on that.



           19          So, again, what's on the table is:  We



           20   accept the current ALJ's position, which is in



           21   contrast to what -- the motions that we just



           22   reviewed and agreed to.  Now, we can reject the



           23   ALJ's decision and make that null and void, we
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            1   can modify it, or we can remand it back to the



            2   ALJ for review and discussion based on the



            3   current positions that we've taken from the



            4   Commission.  So, I'd like a motion from the



            5   floor, which actually, you have to remove your



            6   motion again, so being Comm. Blackburn, a motion



            7   to accept.  Do you accept, reject, do you want to



            8   modify your motion?



            9               COMM. BLACKBURN:  I do have a comment



           10   beforehand that while we appreciate Respondent



           11   counsel's advice to this Commission, I think his



           12   characterization of our position relative to



           13   decision making is erroneous, and I think that we



           14   must act at our highest responsibilities to the



           15   public regarding every case that's put before us,



           16   without regard to what a Court of Appeals may



           17   decide.



           18          And so, I am resisting the notion that our



           19   decisions have merit or weight not considered by



           20   subsequent courts, and we have the last word with



           21   regards to the matter before us until a Court of



           22   Appeals would -- and if I'm wrong about that, I'd



           23   like some comment from our counsel, Ms. Allen.
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            1               MR. AMARAL:  That was just a



            2   suggestion.



            3               VICE-CHAIR RAMOS:  Counsel for the --



            4               MS. ALLEN:  I'll just jump in here.



            5   This is Michelle Allen.  In regards to -- I think



            6   you are the ultimate authority regarding the



            7   matter before you, which then can be appealed to



            8   someplace else.  I think -- personally, I think



            9   it's fair to say that the precedent just at this



           10   level doesn't have quite the weight that it does



           11   at the trial court level when we get there.



           12          So, I understand, I think, that perception



           13   of counsel, from my own opinion, but you are in



           14   the position right now to make the determination



           15   as the ultimate authority.  That is what's vested



           16   in you, and that is your guys' purview to make



           17   today.



           18               VICE-CHAIR RAMOS:  Thank you,



           19   Michelle.



           20          So, currently there's a motion on the



           21   table to accept.  We did not get a second on



           22   that.  If we do not get a second, then the motion



           23   will be denied and we'll move to another motion.

�







                                                                76







            1   Is there a second for the motion on the table to



            2   accept the ALJ's decision?



            3                     (No response.)



            4               VICE-CHAIR RAMOS:  Hearing none, that



            5   motion is denied.  Do we have an additional



            6   motion on the table to accept, reject, modify or



            7   remand?



            8               COMM. TOLLIVER:  I'll move to remand



            9   the decision to the ALJ.



           10               VICE-CHAIR RAMOS:  Thank you.



           11          I need a second on that motion.



           12               COMM. HARRINGTON:  This is



           13   Comm. Harrington, second.



           14               VICE-CHAIR RAMOS:  Thank you.



           15          Do you want to be specific on what your



           16   recommendations are, because we'll get that



           17   question anyway, Comm. Tolliver?



           18               COMM. TOLLIVER:  Yes.  I would move



           19   to remand the decision back to the ALJ, so that



           20   the ALJ may make whatever modifications are



           21   necessary in order to incorporate the upholding



           22   of those objections.



           23               VICE-CHAIR RAMOS:  Thank you.
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            1          Let's take a roll call on this specific



            2   motion, please.



            3               MR. SCHULTZ:  Vice-Chair Ramos, this



            4   is Deputy Director Schultz.  Before I take the



            5   roll call, may I ask Ms. Allen a question?



            6               VICE-CHAIR RAMOS:  Yes.



            7               MR. SCHULTZ:  Ms. Allen, you've heard



            8   the description of the motion that's been put



            9   forward and seconded.  I just wanted to ask if



           10   that -- if the motion is clear as far as you're



           11   concerned for further action with the



           12   Administrative Law Judge.



           13               MS. ALLEN:  I think it's clear based



           14   on the objections brought today, but I would



           15   follow it up with a written motion that reviews



           16   the transcript and the two objections that were



           17   made and then upheld by vote, so that it is clear



           18   to the Administrative Law Judge what that



           19   objection was and what they should consider.



           20               MR. SCHULTZ:  Okay.  Thank you.



           21          Turning now to the roll call,



           22   Comm. Blackburn?



           23               COMM. BLACKBURN:  Blackburn, aye.
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            1               MR. SCHULTZ:  Comm. Harrington?



            2               COMM. HARRINGTON:  Aye.



            3               MR. SCHULTZ:  Comm. Jackson?



            4               COMM. JACKSON:  Aye.



            5               MR. SCHULTZ:  Comm. Tolliver?



            6               COMM. TOLLIVER:  Aye.



            7               MR. SCHULTZ:  Vice-Chair Ramos?



            8               VICE-CHAIR RAMOS:  Aye.



            9               MR. SCHULTZ:  Motion passes,



           10   five-zero.



           11               VICE-CHAIR RAMOS:  Thank you,



           12   Commissioners.



           13          Do we -- no need to review the objections



           14   from the Respondent; correct?



           15               MR. SCHULTZ:  This is Deputy Director



           16   Schultz.  I believe Respondent represented that



           17   they did not have any specific objections, but if



           18   counsel's still on, maybe he'd like to address



           19   that.



           20               MR. AMARAL:  No, we did not submit



           21   any specific objections with our written



           22   pleadings.  We acknowledged that, so -- but I do



           23   have a question now.  Will there be a --
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            1               VICE-CHAIR RAMOS:  Thank you.



            2               MR. AMARAL:  Will there be a written



            3   decision of today's proceedings?  With there be



            4   something that comes out in writing?



            5               MR. SCHULTZ:  I believe Ms. Allen



            6   made a suggestion regarding that.



            7          Ms. Allen, can you resummarize that



            8   proposal again?



            9               MS. ALLEN:  Yes.  I do greatly



           10   suggest to the Commission that you follow up with



           11   a written order of remand back to the ALJ to



           12   consider the objections that you upheld today,



           13   and I would suggest going back to the transcripts



           14   and revisiting the exact phrasing or citations to



           15   the ALJ's decision which -- where the objections



           16   were lodged, and be clear to the ALJ what you



           17   want the ALJ to consider from those objections.



           18   I think that's the best way, and then issue and



           19   serve that on all of the parties and the ALJ.



           20               VICE-CHAIR RAMOS:  Thank you,



           21   Michelle.



           22               MR. AMARAL:  That answers my



           23   question.
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            1               VICE-CHAIR RAMOS:  Does that answer



            2   your question, Counsel Amaral?



            3               MR. AMARAL:  Yes, it does, that



            4   answers my question.  Thank you very much.



            5               VICE-CHAIR RAMOS:  Thank you.



            6          That ends the oral arguments and takes us



            7   to the next item on the agenda.  That has to do



            8   with ALJ Decisions Automatically Confirmed, and



            9   there were none, so there are no votes or



           10   references that need to be made on that.



           11          Item VII on the agenda are the meeting



           12   dates for 2021.  Our next meeting will be held on



           13   March 19th.  Commissioners have the rest of the



           14   dates in front of them.  Are there any issues or



           15   concerns with the dates that are listed?



           16                     (No response.)



           17               VICE-CHAIR RAMOS:  Hearing none, are



           18   there any -- is there any -- Item VIII says,



           19   "Election/Training [or] Other."  There's none



           20   that are referenced.



           21          Are there any announcements for the



           22   Indiana Civil Rights Commission?



           23               COMM. HARRINGTON:  This is
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            1   Comm. Harrington.  I just wanted to commend the



            2   ICR on their Freedom Award, as well as the



            3   tribute that they did for MLK.  It was an amazing



            4   experience, and the light show, where they



            5   projected Martin Luther King, Jr. on -- within



            6   the Circle, and the students they had was just



            7   heartwarming.



            8          So, I just want to commend them on the



            9   work and let them know I really appreciate the



           10   invitation, and want to reiterate, as they have



           11   different events for all of the different



           12   Commissions, to please share those with us so



           13   that we can be supportive.



           14          Thank you.



           15               MR. WILSON:  Thank you,



           16   Comm. Harrington.  I really appreciate that.  The



           17   ICRC team worked really hard putting those things



           18   together and building partnerships with so many



           19   that we hadn't worked with before, and to be able



           20   to project his image downtown in our state



           21   capital, I mean for us, it was very, very



           22   important.  So, thank you again for all of your



           23   support as we continue to try to do some things
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            1   that are different.



            2          Thank you.



            3               MR. SCHULTZ:  And Executive Director



            4   Wilson, thank you for joining us.



            5               MR. WILSON:  Yeah, thank you.  I'm



            6   also doing -- and I apologize for missing the



            7   meeting.  We definitely want to be here, but I



            8   know Tim will represent well.  But we're also



            9   working on the Disparity Study, just finishing up



           10   to set goals for minority, women's and veterans



           11   participation.  I'm the Chair of that committee,



           12   and it's a very important effort that we're doing



           13   this year, and so, thank you for your



           14   understanding.



           15               VICE-CHAIR RAMOS:  Thank you for



           16   joining us.



           17          I sent out a memo the other day about



           18   early education and the whole process for this.



           19   If you get a chance to look at that, some of the



           20   guest speakers are phenomenal.  Lily Bridges is



           21   on there, several authors that are really helping



           22   to get that whole ball going, and it's so



           23   critical at the early stages.
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            1          I know that there are different things,



            2   too.  I know we get so tied up some sometimes



            3   with the events of the day.  If you think



            4   that's -- if anyone wants to participate in any



            5   of that, it's a great thing.  So, I recommend



            6   that.



            7          Are there any other announcements?



            8               COMM. BLACKBURN:  I did read that,



            9   and I'm going to try to follow it.



           10               VICE-CHAIR RAMOS:  It's great.  It



           11   really is good.  We have -- I think early



           12   education is working, and it's amazing what these



           13   kids tend to do, pushing their brains from a



           14   living standpoint, getting it all done right.



           15   We're an international school, and it's just



           16   fantastic.  These kids are awesome.  I'm very



           17   biased, obviously.



           18          Any other -- no other announcements?



           19               MR. SCHULTZ:  Vice-Chair Ramos, this



           20   is Tim Schultz.  I just wanted to note that, as



           21   we've mentioned before, we do have a new Docket



           22   Clerk with the ICRC, and I will -- we'll be



           23   working to provide some training for the
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            1   Commission members hopefully in the next couple



            2   of months.  I just wanted to provide that



            3   information, and so, thank you very much.



            4               COMM. BLACKBURN:  Good to see



            5   everybody.



            6               VICE-CHAIR RAMOS:  Thank you.  The



            7   simplicity truthfully is -- I'm sorry.



            8          Comm. Blackburn?



            9               COMM. BLACKBURN:  Good to see



           10   everybody.



           11               VICE-CHAIR RAMOS:  Thank you.



           12          If you have any comments, I open it up for



           13   public comments.  Do we have any public comments?



           14                     (No response.)



           15               VICE-CHAIR RAMOS:  Hearing none, I



           16   would wish that everyone have a great Friday, and



           17   hopefully the weather will warm up soon.



           18               COMM. HARRINGTON:  Be safe.



           19               VICE-CHAIR RAMOS:  Meeting adjourned.



           20                        -  -  -

                          Thereupon, the proceedings of

           21            February 19, 2021 were concluded

                               at 2:45 o'clock p.m.

           22                        -  -  -



           23
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