
2009 FLOOD MITIGATION ASSISTANCE PROGRAM 
Additional Federal and State Requirements 

 

The requirements in this document provide a summary of some of the key federal and state requirements 
which apply to these grant funds. 
1. Federal Guidance Document:  The Sub-grantee must comply with all applicable requirements in the 

Federal Emergency Management Agency guidance document applicable to the Federal Fiscal Year 
2009 Flood Mitigation Assistance Program titled “Hazard Mitigation Assistance Program Guidance; 
Pre-Disaster Mitigation, Flood Mitigation Assistance, Repetitive Flood Claims, Severe Repetitive 
Loss; June 19, 2008”. A copy of this guidance document is available from the following Federal 
Emergency Management Agency website:  http://www.fema.gov/library/viewRecord.do?id=3309.   

2. Federal Regulations:  The Sub-grantee shall comply with the most recent version of the following 
federal Administrative Requirements, Cost Principles, and Audit Requirements.  A non-exclusive list 
of regulations commonly applicable to U.S. DHS mitigation grants are listed below: 
A. Administrative Requirements:  44 CFR Part 13, “Uniform Administrative Requirements for 

Grants and Cooperative Agreement to State and Local Governments” and 2 CFR Part 215, 
“Uniform Administrative Requirements for Grants and Cooperative Agreement with Institutions 
of Higher Education, Hospitals, and Other Non-Profit Organizations.” 

B. Cost Principles:  2 CFR Part 225, State and Local Governments; 2 CFR Part 220, Educational 
Institutions; and 2 CFR Part 230, Non-profit Organizations. 

C. Audit Requirements:  OMB Circular A-133, Audits of State, Local Governments, and Non-Profit 
Organizations. 

D. Program Specific Requirements:  44 CFR Part 78, Flood Mitigation Assistance; and 44 CFR 44 
CFR Part 80, Property Acquisition and Relocation for Open Space. 

3. Federal Assurances and Special Conditions:  The Sub-grantee shall comply with the applicable 
federal Assurances (Attachment A) and the Grant Award and Agreement Articles (Attachment B). 

4. Federal Procurement and Contracting Requirements:  A Sub-grantee is required to follow its own 
procurement procedures as long as those procedures meet or exceed the federal procurement 
standards established in 44 CFR 13.36.  A summary of some of these federal procurement 
standards is included in Attachment C of this document. 

5. Interest Income:  A Sub-grantee shall promptly, but at least quarterly, remit interest earned on 
advanced grant funds to the U.S. Department of Homeland Security.  The Sub-grantee may keep 
interest earned, up to $100 per fiscal year for administrative expenses.   

6. Requirements Applicable to Property/Equipment Purchased Using Grant Funds:  For all 
tangible, nonexpendable, personal property having a per unit cost of more than $5,000 acquired in 
whole or in part with federal grant funds, the Sub-grantee must comply with the requirements 
specified in 44 CFR 13.32 summarized in part below:   
A. Maintain records that include the following: 

i. A description of the property; 
ii. Manufacturer's serial number or other identification number; 
iii. Source of the property; 
iv. Identification of the title holder; 
v. Acquisition date; 
vi. Cost of the property; 
vii. Percentage of Federal participation in the cost of the property; 
viii. Location of the property; 
ix. Use of the property; 
x. Condition of the property; and 
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xi. The ultimate disposition of the property, including the date of disposal and sale price.   
B. A control system shall be developed and implemented to ensure adequate safeguards to prevent 

loss, damage, or theft of the property.  Any loss, damage, or theft shall be investigated and fully 
documented and made a part of the official project records. 

C. Adequate maintenance procedures shall be developed and implemented to keep the property in 
good condition. 

D. The Sub-grantee shall take a physical inventory of the property and the result reconciled with the 
property records at least once every two (2) years.  Any differences between quantities 
determined by the physical inspection and those in the accounting records shall be investigated to 
determine the cause of the difference.  The Sub-grantee shall, in connection with the inventory, 
verify the existence, current utilization, current location, and continued need for the property.   

E. The Sub-grantee shall not dispose of any property acquired in whole or in part with funds 
provided under this Agreement, except in accordance with 44 CFR 13.32(e), if applicable, and 
any applicable state and local laws, rules and regulations.  

7. Hatch Act:  The Sub-grantee must comply with the Hatch Act (5 U.S.C. 1501-1508 and 7324-7328) 
which limits the political activities of employees whose principal employment activities are funded in 
whole or part with federal funds (Coverage is not dependent on the source of an employee’s salary, 
nor is it dependent upon whether the employee actually administers the funds or has policy duties 
with respect to them).  State and local employees subject to the Hatch Act continue to be covered 
while on vacation leave, annual leave, sick leave, leave without pay, administrative leave or furlough. 
• Political Do' s and Don't' s For State and Local Employees: An individual principally employed 

by a state or local executive agency in connection with a program financed in whole or in part by 
federal loans or grants. 

Allowed Political Activity  Prohibited Political Activity 
May be a candidate for public office in a 
nonpartisan election 

May not be a candidate for public office in a partisan 
election 

May campaign for and hold elective office in 
political clubs and organizations 
May campaign for and hold elective office in 
political clubs and organizations 

May not use official authority or influence for the 
purpose of interfering with or affecting the results of an 
election or nomination for office 

May actively campaign for candidates for public 
office in partisan and nonpartisan elections 
May contribute money to political organizations 
or attend political fundraising functions 
May participate in any activity not specifically 
prohibited by law or regulation 

May not directly or indirectly coerce contributions from 
subordinates in support of a political party or candidate 

• An election is partisan if any candidate for an elective public office is running as a representative 
of a political party whose presidential candidate received electoral votes at the preceding 
presidential election. 

The Office of the Special Counsel: The Office of the Special Counsel is responsible for investigating 
reports or complaints of Hatch Act violations by covered employees of state and local governments. 
(http://www.osc.gov/hatchact.htm) 

 



 

FEMA Form 20-16A, Assurances-Non-Construction Programs  

Note: Certain of these assurances may not be applicable to your project or program. If you have questions, 
please contact the awarding agency. Further, certain Federal awarding agencies may require applicants to 
certify to additional assurances. If such is the case, you will be notified.   

As the duly authorized representative of the applicant, I certify that the applicant:  

1. Has the legal authority to apply for Federal assistance, and the institutional, managerial and 
financial capability (including funds sufficient to pay the non-Federal share of project costs) to 
ensure proper planning, management and completion of the project described in this 
application.  

2. Will give the awarding agency, the Comptroller General of the United States, and if 
appropriate, the State, through any authorized representative, access to and the right to 
examine all records, books, papers, or documents related to the award; and will establish a 
proper accounting system in accordance with generally accepted accounting standards or 
agency directives.  

3. Will establish safeguards to prohibit employees from using their positions for a purpose that 
constitutes or presents the appearance of personal or organizational conflict of interest, or 
personal gain.  

4. Will initiate and complete the work within the applicable time frame after receipt of approval 
of the awarding agency.  

5.  Will comply with the Intergovernmental Personnel Act of 1970 (42 USC Section 4728-4763) 
relating to prescribed standards for merit systems for programs funded under one of the 
nineteen statutes or regulations specified in Appendix A of OPM's Standards for a Merit 
System of Personnel Administration (5 CFR 900, Subpart F).  

6. Will comply with all Federal statutes relating to nondiscrimination. These include but are not 
limited to: (a) Title VI of the Civil Rights Act of 1964 (PL 88-352) which prohibits 
discrimination on the basis of race, color or national origin; (b) Title IX of the Education 
Amendments of 1972, as amended (20 USC Section 1681-1683, and 1685-1686), which 
prohibits discrimination on the basis of sex; (c) Section 504 of the Rehabilitation Act of 1973, 
as amended (29 USC Section 794), which prohibits discrimination on the basis of handicaps; 
(d) the Age Discrimination Act of 1975, as amended (42 USC Section 6101-6107), which 
prohibits discrimination on the basis of age; (e) The Drug Abuse Office and Treatment Act of 
1972 (PL 92-255), as amended, relating to nondiscrimination on the basis of drug abuse; (f) 
The Comprehensive Alcohol Abuse and Alcoholism Prevention, Treatment and Rehabilitation 
Act of 1970 (PL 91-616), as amended, relating to nondiscrimination on the basis of alcohol 
abuse or alcoholism; (g) Sections 523 and 527 of the Public Health Service Act of 1912 (42 
USC 290-dd-3 and 290-ee-3), as amended, relating to confidentiality of alcohol and drug 
abuse patient records; (h) Title VIII of the Civil Rights Act of 1968 (42 USC Section 3601 et 
seq.), as amended, relating to nondiscrimination in the sale, rental or financing of housing; (i) 
Any other nondiscrimination provisions in the specific statute(s) under which application for 
Federal assistance is being made; and (j)The requirements of any other nondiscrimination 
statute(s) which may apply to the application.  

7. Will comply, or has already complied, with the requirements of Titles II and III of the Uniform 
Relocation Assistance and Real Property Acquisition Policies Act of 1970 (PL 91-646) which 
provide for fair and equitable treatment of persons displaced or whose property is acquired 
as a result of Federal or federally assisted programs. These requirements apply to all 
interests in real property acquired for project purposes regardless of Federal participation in 
purchases.  

8. Will comply with the provisions of the Hatch Act (5 USC Section 1501-1508 and 7324-7328) 
which limit the political activities of employees whose principal employment activities are 
funded in whole or in part with Federal funds.  

9. Will comply, as applicable, with the provisions of Davis-Bacon Act (40 USC Section 276a to 
276a-7), Copeland Act (40 USC Section 276c and 18 USC 874), and the Contract Work 
Hours and Safe Standards Act (40 USC Section 327-333), regarding labor standards for 
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federally assisted construction subagreements.  

10. Will comply, if applicable, with flood insurance purchase requirements of Section 102(a) of 
the Flood Disaster Protection Act of 1973 (P.L. 93-234) which requires recipients in a special 
flood hazard area to participate in the program and to purchase flood insurance if the total 
cost of insurable construction and acquisition is $10,000 or more.  

11. Will comply with environmental standards which may be prescribed pursuant to the following: 
(a) institution of environmental quality control measures under the National Environmental 
Policy Act of 1969 (PL 91-190) and Executive Order (EO) 11514; (b) notification of violating 
facilities pursuant to EO 11738; (c) protection of wetlands pursuant to EO 11990; (d) 
evaluation of flood hazards in floodplains in accordance with EO 11988; (e) assurance of 
project consistency with the approved State management program developed under the 
Coastal Zone Management Act of 1972 (16 USC Section I' 1451 et seq.); (f) conformity of 
Federal actions to State (Clear Air) Implementation Plans under Section 176(c) of the Clear 
Air Act of 1955, as amended (42 USC Section I 7401 et seq.); (g) protection of underground 
source of drinking water under the Safe Drinking Water Act of 1974, as amended, (PL 93-
523); and (h) protection of endangered species under the Endangered Special Act of 1973, 
as amended, (PL 93-205).  

12. Will comply with the Wild and Scenic Rivers Act of 1968 (16 USC Section 1271 et seq.) 
related to protecting components or potential components of the national wild and scenic 
rivers system.  

13. Will assist the awarding agency in assuring compliance with Section 106 of the National 
Historic Preservation Act of 1966, as amended (16 USC Section 470), EO 11593 
(identification and protection of historic properties), and the Archaeological and Historic 
Preservation Act of 1974 (16 USC Section 469a-1 et seq.)  

14. Will comply with PL 93-348 regarding the protection of human subjects involved in research, 
development, and related activities supported by this award of assistance.  

15. Will comply with the Laboratory Animal Welfare Act of 1966 (PL 89-544, as amended, 7 USC 
2131 et seq.) pertaining to the care, handling, treatment of warm blooded animals held 
research, teaching, or other activities supported by this award of assistance.  

16. Will comply with the Lead-Based Paint Poisoning Prevention Act (42 USC Section 4801 et 
seq.) which prohibits the use of lead based paint in construction or rehabilitation of residence 
structures.  

17. Will cause to be performed the required financial and compliance audits in accordance with 
the Single Audit Act of 1984.  

18. Will comply with all applicable requirements of all other Federal laws, executive orders, 
regulations and policies governing this program.  

19. It will comply with the minimum wage and maximum hours provisions of the Federal Fair 
Labor Standards Act (29 USC Section 201), as they apply to employees of institutions of 
higher education, hospitals, and other non-profit organizations.  

I, Manuela Johnson, hereby sign this form as of 12-19-2008.  
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ATTACHMENT C 
Federal Procurement and Contracting Requirements:  A Sub-grantee is required to follow its own 
procurement procedures as long as those procedures meet or exceed the federal procurement 
standards established in 44 CFR 13.36.  A summary of some of these federal requirements is included 
below 

A. Procurement Methods (44CFR 13.36(d)) 
i. Small purchases (44 CFR 13.36(d)(1)) 

• To purchase services and supplies $100,000 or less  
 Do not exceed simplified acquisition threshold of $100,000  
 Obtain price or rate quotation from adequate number of qualified sources  
 Relatively simple and informal method  

• Awarded based on lowest documented price quote 
ii. Sealed bids (formal advertising) (44 CFR 13.36(d)(2))  

• To purchase construction, debris services, etc.  
 Bids publicly solicited and advertised and a firm-fixed-price contract (lump sum or 

unit price) awarded  
 Adequate and realistic description of project is available.  
 Two or more responsible bidders are able to compete effectively  
 Allow sufficient time for bidders to respond  
 Invitation for bids defines project adequately  
 Bids publicly opened at time and place prescribed in invitation  
 Approved and awarded in writing  
 All bids may be rejected for sound documented reason  

• Awarded to the responsible bidder whose bid conforms with invitation for bid and whose 
bid is lowest in price 

iii. Competitive proposals (44 CFR 13.36(d)(3)) 
• To purchase Architectural, engineering or professional and personal services  

 Bids publicly advertised; identify all evaluation factors that will be used  
 Any response shall be honored to the maximum extent practical  
 Proposals solicited from an adequate number of qualified sources  
 Method for conducting technical evaluations of proposals in place 

• Contracts are awarded to responsible firm based on contractor qualifications, subject to 
fair and reasonable compensation 

iv. Noncompetitive proposals (44 CFR 13.36(d)(4)) 
The following conditions are applicable to all sole source or noncompetitive procurements: 
(1) Competitive Procurement must be infeasible:  A noncompetitive procurement can 

only be used when the award of a contract is infeasible under small purchase order 
procedures, sealed bids or competitive proposals and one (1) of the following 
circumstances apply: 

(2) One of the following conditions must be applicable: 
(A) The item is available only from a single source; 
(B) The public exigency or emergency for the requirement will not permit a delay 

resulting from competitive solicitation; 
(C) The State authorizes noncompetitive proposals; or 
(D) After solicitation of a number of sources, competition is determined inadequate. 

(3) Cost analysis required:  Cost analysis, i.e., verifying the proposed cost data, the 
projections of the data, and the evaluation of the specific elements of costs and profits, 
is required. 
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(4) Awarding agency review may be required:  A sub-grantee may be required to submit 
the proposed procurement to the State for pre-award review (in accordance with 44 
CFR 13.36(g))  

B. General Federal Procurement Standards (44 CFR 13.36(b)): 
• Contracts must be monitored by the Sub-grantee to assure compliance with terms, conditions 

and specifications of contracts or purchase orders. 
• The Sub-grantee must maintain written code of standards governing award and administration 

of contracts (conflicts of interest, selection and award, etc.) and must comply with the 
applicable federal conflict of interest requirements established in 44 CFR 13.36(b)(3) 

• The Sub-grantee will review proposed procurements to avoid unnecessary or duplicate 
purchases  

• Intergovernmental agreements for procurement are encouraged 
• Use of excess and surplus property is suggested when feasible  
• Use of value engineering clauses in construction contracts of sufficient size is encouraged  
• Contracts will be awarded only to responsible contractors possessing ability to perform 
• Supporting documents must be maintained to be included - rationale for method of 

procurement, selection of contract type, contractor selection or rejection and basis for 
contract price  

• Use of time and material contracts is limited to situations where 1) no other contract is 
feasible, and 2) includes a ceiling price. (This must be documented) 

• The Sub-grantee will have responsibility for settlement of all contractual and administrative 
issues arising out of procurements  

• The Sub-grantee must have protest procedures to handle and resolve disputes relating to 
procurements  

C. Competition (44 CFR 13.36(c)): 
• All procurement transactions will provide full and open competition.  Examples of restrictive 

competition include:   
a. Unreasonable requirements on firms in order for them to qualify  
b. Requiring unnecessary experience or excessive bonding  
c. Noncompetitive awards to consultants on retainer  
d. Organizational conflicts of interest  
e. Specifying only brand name products  
f. Any arbitrary action in the procurement process  

• Geographical preferences in evaluation of bids is restricted  
• Written selection procedures must be in place for all procurements identifying all 

requirements firms must fulfill  
• Ensure all pre-qualified lists of persons, firms or products are current and include enough 

qualified sources to ensure maximum open and free competition  
D. Affirmative Action (44 CFR 13.36(e)): 

• The Subgrantee will take all necessary affirmative action steps to ensure that minority firms, 
women’s business enterprises, and labor surplus area firms are used when possible 

E. Contract Cost and Price: (44 CFR 13.36(f)) 
• The Sub-grantee must perform cost or price analysis in connection with every procurement 

action  
• The Sub-grantee must negotiate profit as a separate element of the price for each contract in 

which there is no price competition and in all cases where cost analysis is performed. 
• Costs and prices based on estimated costs will be allowable only to the extent that they are 

consistent with Federal cost principles.  
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• Cost plus a percentage of cost and percentage of construction cost methods of contracting 
shall not be used.  

F. State Review: (44 CFR 13.36(f)) 
• The Sub-grantee must make available to the State technical specifications on proposed 

procurements and, on request, make pre award documents available i.e. requests for proposals 
or invitations for bids, independent cost estimates. 

• Review is required in all cases when a Sub-grantee’s procurement procedure fails to comply 
with standards, procurement exceeds simple acquisition threshold and is awarded without 
competition or only one bid or offer is received, or is awarded to other then low bidder or 
brand name is specified.  

• The Sub-grantee may request that its procurement system be reviewed to determine whether 
its system meets these standards, or the Sub-grantee may self-certify its procurement system  

G. Bonding Requirements: 44 CFR 13.36(h) 
• For construction or facility improvement contracts exceeding $100,000, the State may accept 

the Sub-grantee’s bonding policy and requirements. If such a determination has not been 
made, the following are minimum bonding requirements  
o A bid guarantee from each bidder equivalent to five (5) percent of bid price  
o A performance bond from contractor for 100% of contract price  
o Payment bond of the part of the contractor for 100% of the contract price.  

H. Types of Contracts  
Lump sum: Contract for work within a prescribed boundary with a clearly defined scope 

and total price  
Unit price  Contract for work done on an item-by-item basis with cost determined on a 

unit basis 
Cost + fixed fee Either a lump sum or unit price contract with a fixed contractor fee added 

into price  
Time &  materials Should be avoided, but may be allowed for work necessary immediately   

after disaster and after a determination that no other contract is suitable; 
include a cost ceiling or “not to exceed” provision [44CFR13. 36(b)(10)]  

Cost plus %of cost  Not allowed by FEMA Regulations  
Contingency  Not allowed by FEMA Regulations  

I. Contract Provisions: (44 CFR 13.36(i))  Contracts must contain these provisions: 
• Administrative, contractual or legal remedies in instances where contractors violate or breach 

contract terms  
• Termination clause for cause and termination for convenience  
• Compliance with Equal Employment Opportunity regulations  
• Compliance with Anti-Kickback regulations  
• Compliance with Davis-Bacon Act  
• Compliance with Contract Work Hours and Safety Standards Act  
• Notice of reporting requirements and regulations pertaining to reporting  
• Notice of requirements pertaining to patent rights  
• Notice of requirements pertaining to copyrights and rights in data  
• Access of any records by grantee, sub grantee, Federal grantor, Comptroller or any duly 

authorized representatives  
• Records must be retained for at least three years after final payments are made  
• Compliance with CAA, CWA, EPA regulations 
• Mandatory standards relating to energy efficiency  

 




