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regulators, state and federal laws and state and federal charters.  NACCA is unaware of any change of circumstances or alteration of laws that would somehow necessitate such a disruptive and revolutionary departure from a system that has been proven meritorious above any other.  What is being proposed in the regulation is a proposition, independent of Congress, for a result that clearly favors the federal system over the state system, and it is being done, not by federally elected officials, but by the administrative fiat of certain federal employees.  NACCA strenuously objects.

The proposal would effectively preempt most, if not all, state laws pertaining to consumer transactions that presently apply to national banks and their subsidiaries, unless such state laws are: 1.) Incorporated into federal law, or 2.) Only “incidental” in effect.  Such wholesale preemption undermines the integrity of the dual banking system without a showing that such change is necessary or warranted.  The OCC is establishing standards for preemption that simply do not exist in law.  In Barnett Bank of Marion County, N.A. v. Nelson, 517 U.S. 25 (1996), the Supreme Court held that States may not impair or forbid a power specifically granted to a national bank. However, it went on to say that this is not to deprive States of the power to regulate national banks, where, doing so does not “prevent or significantly interfere with” a national bank’s exercise of its powers.  State consumer protection laws have existed for many years with little or no complaints from national banks that the state consumer laws have interfered or prevented them from exercising a bank power.  History indicates that the existence of any problems in this regard is either negligible or nonexistent.  In any event, it certainly does not merit the upheaval of the system without providing an adequate explanation as to the necessity of the change. 

The proposed rule, docket 03-16, refers to the Barnett decision but in terms that do not appear in the decision itself.  Thus, the OCC is apparently establishing standards for preemption that extend beyond the reach of what the United States Supreme Court established in Barnett.   NACCA believes such effort exceeds the authority vested in the OCC.  In this regard, see:  McClellan v. Chipman, 164 U.S. 347 (1896) and First National Bank in St. Louis v Missouri, 263 U.S. 640 (1924).

The proposed rule seems to search for a justification to omit the obvious will of Congress. The Gramm-Leach-Bliley Act clearly sets out the standard established in Barnett at 15 U.S.C. at section 6701(d)(2)(A) where Congress said that no state may enact a statute that would “prevent or significantly interfere with” a depository institution.  The OCC disregards both the U.S. Supreme Court and the Congress and establishes a different standard for preemption.  NACCA believes this is outside the scope of the authority of the OCC.

In 1994, Congress enacted the Riegle-Neal Interstate Banking and Efficiency Act.  The arduous discussions on this legislation made it abundantly clear that the preservation of state laws was a primary consideration in the passage of the act.  Citing from the Conference Report at 103-651, at 53 “States have a legitimate interest in protecting the rights of their consumers, businesses and communities …and thus has a strong interest in the activities and operations of depository institutions doing business within their jurisdiction, regardless of the type of charter an institution holds.” The spirit of such discussions resulted in the wording of the act to include four areas of law where the state law of the host state is to prevail; 1.) Community reinvestment, 2.) Consumer protection, 3.) Fair lending and 4.) Intrastate branching.  Congress specifically acknowledged its will, but docket 03-16 not only contradicts this expressed will, but extends further to nullify state law as to subsidiaries of national banks.  NACCA believes it is arbitrary, capricious and an abuse of discretion to exempt national bank subsidiaries from the application of state law.

Most, if not all, bank subsidiaries are general business corporations.  As such, they are instrumentalities of a state.  They normally obtain their authority for existence from state constitutions.  NACCA strongly disagrees with any attempt to exclude bank subsidiaries from the licensing, examination or other regulatory requirements that have applied to such corporations since the beginning of the regulatory structure of consumer transactions.  Once again, NACCA is bewildered as to what has changed to necessitate the exercise of this questionable power by the OCC?  Case law is replete with acknowledgement that states have the authority to regulate those corporations whose very existence and attributes are products of state law. States have both the right and the obligation to protect their economies and their citizens.  It is not the prerogative of the OCC to strip states of this right absent a clear and apparent authority to do so.  If the position of the OCC prevails, States will have no choice but to automatically unincorporate by operation of law those entities that become subsidiaries of national banks.  States should not maintain corporate entities that, once formed as a subsidiary of a national bank, shed themselves of all responsibilities to the state’s citizens in the area of consumer transactions.

There are four federal statutes the OCC uses to make the argument that bank subsidiaries can be preempted from state law.  However, NACCA fails to understand how the OCC can interpret the four statutes and draw the conclusions it does relative to bank subsidiaries.  Such an application of law serves no apparent purpose other than to erode a respected system that has served our citizens and country well for over a hundred years.

Again, NACCA requests the withdrawal of the proposed rule and that a study committee be formed.  The committee should be comprised of both state and federal regulators.  Its charge should be to evaluate any deficiencies or shortcomings that might exist in our present dual scheme of operations.  This approach will avoid the monumental impact resulting from the enactment of the proposed rule found at docket 03-16.

Sincerely,

Laura E. Udis, President

National Association of Consumer Credit Administrators

J. Philip Goddard
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The Honorable John D. Hawke


Office of the Comptroller of the Currency


250 E. Street, SW


Public Information Room, Mailstop 1-5


Washington, D.C. 20219





Attention: Docket No. 03-16; Notice of Proposed Rulemaking, 68 Fed. Reg. 46119 (2003)





Dear Mr. Hawke:





The National Association of Consumer Credit Regulators (NACCA) is pleased to submit comments on the Notice of Proposed Rulemaking, Docket No. 03-16 as published by the Office of the Comptroller on August 5, 2003.  We appreciate the opportunity to make public our position on the proposal.  NACCA is an association of state regulators.  The association membership is comprised of 46 state regulators of consumer protection laws in addition to Puerto Rico and the District of Columbia.  The NACCA regulators have been the primary consumer licensing agencies and primary consumer protection agencies for this country for many years.





NACCA respectfully requests that the proposed rule be withdrawn until opportunity has been provided to evaluate and gauge the far-reaching effects of the rule.  Because the proposal has ramifications that could materially alter the regulatory scheme of state law relevancy, over the unanimous objections of the various States, NACCA also requests that the proposed rule have the oversight, knowledge and input of the United States Congress before further action or consideration is given.





What is being proposed presents a material alteration and deviation from what has been accepted for decades as the legal roles between state and federal 


























PAGE  
2

